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JOUN GLENN, TRUSTEE, &C., VS. HAMILTON G. FANT. 


I Transcript of hiccord. 


UNrrep Strates or Averica, | 
District of Columbia, a 


Be it remembered that in the supreme court of the Distriet of Co- 
lumbia at the times hereinafter mentioned, dbohye others, were the 
following proce edings, to wit : 


Declaration. hiled Dee. Ll, ISS5. 


In the Supre me Court of the Distriet of Columbia. 


JoUuN GLENN, Trustee of the National lux press ) 
‘ ‘hp. fet . , ’ lay i 
and ‘Transportation Company, Plaintiff, At Law. No. 24942. 


is : 


HAMintron G. Fant, Defendant. 


John Glenn, trustee as hereinafter set forth, by Henry Wise Gar- 
nett, his attorney, sues Hamilton G. Fant, the defendant, for money 
due and owing by the defendant to the plaintiff, for that the said 
defendant heretofore subscribed for one hundred and _ fifty (150) 

shares of the capital stock of the National Express and Trans- 
2 ‘portation Company, a body corporate of the State of Virginia, 

duly incorporated under the laws thereof, and thereby under- 
took and promised to pay to said company for each and every share 
so subscribed for by said defendant the sum of one hundred dollars 
in such instalments and at such times as said defendant might be 
lawfully called upon and required to pay the same according to the 
legal tenor and effect of the law under which said company was 
so incorporated and said subscription to said stock made by said 
defendant, whereby and by force of said subscription said defend- 
ant became and was received anc admitted as a stoeckhelder in said 
company. 

And said plaintiff further says that on the twentieth day of Sep- 
tember, 1866, the said National Express and Transportation Com- 
pany, by its deed of that date, duly executed, acknowledged, and 
recorded, assigned and transferred to John Blair Hoge, C. Oliver 
O'Donnell, and John J. Kelly, in trust for the benefit of the creditors 
of said company, all its property, rights, credits, and effects of every 
kind in trust to reduce the same to money and to apply the pro- 

ceeds thereof to the trust declared by said deed, including the 
trust therein declared for the payment of the debts of said 
company. 

And the plaintiff further says that afterwards, in a certain cause 
instituted and depending in the chancery court of the city of Rich- 
mond, in the State of Virginia, in which John W. Wright, sheriff 
of the city of Richmond and, as such official, administrator of a cer- 
tain William W. Glenn, deceased, and other persons claiming to be 
creditors of said company, were complainants and the sail The 
National Express and Transportation Company, the said John J. 
Kelly, Jolin Blair Hoge, and certain other persons, oflicers of said 
company, were defendants, ib was, on the I4th day of December, 
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] Transcript of Record. 
Unirep STATES OF AMERICA, ) 
District of Columbia, J 


Be it remembered that in the supreme court of the Distriet of Co- 
lumbia at the times hereinafter mentioned, among others, were the 
following proceedings, to wit: 


Declaration. filed Dee. 11, 18853. 


P s Ss 


In the Supreme Court of the District of Columbia. 


Joun GLENN, Trustee of the National express ) 
and ‘Transportation Company, ?laintiff, | { At Law. No. 24942 
vs. pana as 
Hamirron G. Fant, Defendant. 


John Glenn, trustee as hereinafter set forth, by Henry Wise Gar- 
nett, his attorney, sues Hamilton G. Fant, the defendant, for money 
due and owing by the defendant to the plaintill, for that the said 
defendant heretofore subseribed for one hundred and fifty (150) 

shares of the capital stock of the National Express and Trans- 
2 ‘portation Company, a body corporate of the State of Virginia, 

duly incorporated under the laws thereof, and thereby under- 
took and promised to pav to said company for each and every share 
so subscribed for by said defendant the sum of one hundred dollars 
in such instalments and at sueh times as said defendant might be 
lawfully called upon and required to pay the same according to the 
legal tenor and effect of the law under which said company was 
so incorporated and said subseription to said stock made by said 
defendant, whereby and by force of said subscription said defend- 
ant became and was received and admitted as a stockhelder in said 
Con pany. 

And said plaintiff further says that on the twentieth day of Sep- 
tember, 1866, the said National Express and ‘Transportation Com- 
pany, by its deed of that date, dulv executed, acknowledged, and 
recorded, assigned and transferred to John Blair Hoge, C. Oliver 
O'Donnell, and John J. Kelly,in trust for the benefit of the creditors 
of said company, all its property, rights, credits, and effects of every 
kind in trust to reduce the same to money and to apply the pro- 

ceeds thereof to the trust declared by said deed, including the 
5) trust therein declared for the payment of the debts of said 
coupany. 

And the plaintiff further says that afterwards, in a certain cause 
Instituted and depending in the chancery court of the eity of Rich- 
mond, inthe State of Virginia, in which John W. Wright, sheriff 
of the city of Richmond and, as such official, administrator of a cer- 
tain William W. Glenn, deceased, and other persons claiming to be 
creditors of said company, were complainants and the said The 
National Express and Transportation Company, the said John J. 
Kelly, Jolin Blair Hoge, and certain other persons, officers of said 
company, were defendants, it was, on the I4th day of December, 
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1880, adjudged, ordered, and deereed by said chancery court, the 


same being a court of competent jurisdiction, that said plaintill 


should be, and he was by said decree, appointed and constituted 
trustee to execute the trusts of said deed of trust in the room and 
stead of the trustees originally created by said deed of trust, and to 
whom said deed was executed as aforesaid. 
And said plaintiff further says that it was, in said cause and by 
said court, further adjudged, ordered, and deereed that a large 
amount of debts secured by said deed of trust of said National 
7 Express and Transportation Company remained unpaid and 
entitled to be paid out of the property conveyed by said deed, 
and that of the sum of one hundred dollars for each and every 
share of the stock of said company undertaken and promised to be 
paid for by the subscribers fur said stock and their assigns, stock- 
holders of said company, in such instalments and at such times as 
said subscribers and their assigns might be lawfully required to pay 
the same according to the legal tenor and effect of the law under 
which said company was incorporated and said stock subscribed for, 
the sum of eighty dollars per share had never theretofore been 


called for or required to be paid by the president and directors of 


said company, and that said sum of eighty dollars per share for 
each and every share of said stock subscribed for yet remained liable 
to be ealled for and required to be paid by the subscribers for said 
stock and their assigns, stockholders of said company, according to 
the legal tenor and effect of their subscription for the same, as here- 
Inbefore set forth. 7 
And it was further adjudged, ordered, and decreed that it 
5 Was necessary and proper that thirty per cent. of the par 
value of each share of said stock should be called for and re- 
quired to be paid by the subseriber therefor and their assigns for the 
purpose of paying the debts of said company under the provisions 
of said deed of trust, and st was accordingly adjudged, ordered, and 
decreed by said court in said cause that a call and assessment be, 


and the same was thereby, made upon the stock and stockholders of 


said company and their assigns of thirty per centum of the par 
value of said stock, being thirty dollars on each and every share 
thereof, the same, when paid, to be paid to and received by the said 
plaintiff, as trustee under said deed, in the room and stead of the 
original trustees therein named. 

And the plaintiff further says that he accepted the appointment 
so made by said decree and complied with the terms and conditions 
thereof, and was and is duly qualified to act as such substituted 
trustee and to have the rights and perform the duties conferred upon 
and required of him by sald decree. 

And he further says, by force of said decree and of the 


(5 statute of the State of Virginia in such case made and pro- 
vided, upon accepting such appointment as trustee and qual- 
ifving as such, as required by said decree, he, the said plaintiff, then 


nnd there became and was and still is substituted to all the rights, 
powers, duties, and responsibilities of the trustees named in said 
deed of trust, and became and was and still is lawfully entitled to 


> 
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receive and collect the said assessment or call of thirty dollars per 
share on each and every share of stock of said company from the 
persons liable to pay the same. 

And the plaintiff further says that it was further adjudged, or- 
dered, and decreed that he, as such substituted trustee, be, and he 
was, by said decree authorized and directed to collect and receive 
the said call and assessment and to take such steps to that end as 
he should be advised. 

And the plaintiff further says that by force of said contract of 
subscription to the stock of said company and of said call and as- 
sessment so made by said decree the said defendant became and Is 
indebted and liable to pay to him in the sum of forty-five hundred 

dollars ($4,500.00), with interest from Dee. 14, A. D. 1850, be- 
7 ing the amount of thirty dollars on each of said shares of the 

stock of said company so as aforesaid subscribed for by said 
defendant, and, being so liable to pay, the said defendant, in consid- 
eration thereof, promised to pay said sum to the plaintiff when 
thereto requested. 

But he says that the said defendant, although thereto requested, 
failed and refused to pay the same to the said plaintiff. 

And the plaintiff claims forty-five handred dollars ($4,500.00), 
with interest thereon from December 14th, A. D. 1880, besides the 
costs of this suit. 

And the plaintiff further sues the said Hamilton G. Fant, the 
defendant, for other money due and owing by the defendant to the 
plaintiff, for that the said defendant became a holder of thirty (50) 
shares of the capital stock of the National I:xpress and ‘Transporta- 
tion Company, a body politie of the State of Virginia, duly incor- 
porated under the laws thereof, by assignment to him from the 
original subseribers for said shares, and thereby became a stock- 
holder in said company for thirty (50) shares of its stock, each of the 

par value of one hundred dollars. 
8 And the plaintiff further says tliat under and by virtue of 

the contract between said company and the original subseribers 
for the shares of its stock now held by the said defendant, as assignee, 
it was agreed by said original subscribers, for themselves and their 
assigns, that they would pay to said company the sum of one hundred 
dollars for each and every share of the stock of said company so 
subscribed for by them, at such times and in such instalments as 
such subscribers or their assigns might be lawfully called upon to 
pay the same according to the tenor and effect of the law under 
which said company was incorporated and said subscription for said 
stock made. 

And said plaintiff further says that by force of the assignment to 
the defendant of the shares of said stock now held by him and of 
the acceptance by said company of said defendant as a stockholder 
the said defendant, as such assignee, became and was and is still 
liable to pay to said company or its assigns so much of the par value 
of each of the shares as held by him as had not been paid and as 
had not been required to be paid on said shares at the time the 
sume were assigned to and became the property of said defendant. 
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9 And the plaintiff further says that at the time the said 

shares were so assigned to the defendant there remained un- 
paid in cash the full sum of eighty dollars which had not theretofore 
been required to be paid to said company, and which said sum of 
eighty dollars per share the said defendant, as assignee of sald thirty 
(30) shares, became and was and is still bound to pay in such instal- 
ments and at such times as the same may be lawfully required to be 
paid under and by virtue of the law under which said company was 
incorporated and said stock subscribed for and assigned to the said 
defendant. 

And said plaintiff further says that on the twentieth day of Sep- 
tember, 1886, the said National Express and Transportation Com- 
pany, by its deed of that date, duly executed, acknowledged, and 
recorded, assigned and transferred to John Blair Hoge, C. Oliver 
O'Donnell, and John J. Kelly,in trust for the benefit of the creditors 
of said company, all its property, rights, credits, and effects of every 
kind in trust to reduce the same to money and to apply the pro- 
ceeds thereof to the trust declared by said deed, including the 
trust therein declared for the payment of the debts of said com- 

pany. 
10 And the plaintiff further says that afterwards, in a certain 

‘ause instituted and depending in the chancery court of the 
city of Richmond, in the State of Virginia, in which John W. Wright, 
sheriff of the city of Richmond and, as such, official administrator 
of a certain William W. Glenn, deceased, and other persons claim- 
ing to be creditors of said company were complainants and the said 
The National Express and Transportation Company, the said Jolin 
J. Kelly, John Blair Hoge,and certain other persons, officers of said 
company, were defendants, it was, on the 14th day of December, 
ISSO, adjudged, ordered, and decreed by said chancery court, the 
same being a court of competent jurisdiction, that said) plaintiff 
should be, and he was by said decree, appointed and constituted 
trustee to execute the trusts of said deed of trust in the room and 
stead of the trustees originally created by said deed of trust, and to 
whom said deed was executed as aforesaid. 

And said plaintiff further says that it was in said cause and by 
said court fusther adjudged, ordered, and decreed that a large amount 
of debts secured by said deed of trust of said National Express and 

Transportation Company remained unpaid and entitled to 
1] be paid out of the property conveyed by said deed, and that of 

the sum of one hundred dollars for each and every share of 
stock of said company undertaken and promised to be paid for by 
the subscribers of said stock and their assigns, stockholders of said 
company, In such instalments and at such times as said subseribers 
and their assigns might be lawfully required to pay the same 
according to the legal tenor and effect of the law under which said 
company Was Incorporated and said stock subscribed for, the sum 
of eighty dollars per share had never theretofore been called for or 
required to be paid by the president and directors of said company, 
and that said sum of eighty dollars per share for each and every 
share of said stock subscribed for yet remained liable to be called 
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for and required to be paid by the subscribers for said stock and 
their assigns, stockholders of said company, according to the legal 
tenor and effect of their subscription for the same, as hereinbetore 
set forth. 

And it was further adjudged, ordered, and decreed that it was 
necessary and proper that thirty per cent. of the par value of each 
share of said stock should be called for and required to be paid by 

the subscribers therefor and their assigns for the purpose of 
12 paying the debts of said company under the provisions of 

said deed of trust, and it was accordingly adjudged, ordered, 
and decreed by said court in said cause that a eall and assessment 
be, and the same was thereby, made upon the stock and stock- 
holders of said company and their assigns of thirty per centum of 
the par value of said stock, being thirty dollars on each and every 
share thereof, the same, when paid, to be paid to and received by the 
suid plaintiff, as trustee under said deed, in the room and stead of 
the original trustees therein named. 

And the plaintiff further says that he accepted the appointment 
so made by said decree and complied with the terms and conditions 
thereof, and was and is duly qualified to act as such substituted 
trustee and to have the rights and perform the duties conferred 
upon and required of him by said decree. 

And he further says, by force of said decree and of the statute of 
the State of Virginia in such case made and provided, upon accept- 
ing such appointment as trustee and qualifying as such as required 

by said decree, he, the said plaintiff, then and there became 
13 and was and still is substituted to all the rights, powers, 

duties, and responsibilities of the trustees named in said deed 
of trust, and became and was and still is lawfully entitled to receive 
and collect the said assessment or call of thirty dollars per share on 
each and every share of stock of said company from the persens 
liable to pay. the same. 

And the plaintiff further says that it was further adjudged, or- 
dered, and deereed that he, as such substituted trustee, be, and he was 
by said decree, authorized and directed to collect and receive the 


said call and assessment and to take such steps to that end as he 
should be advised. 
And the plaintiff further says that, by force of the said decree 


and of the said assessment so made thereby, the said defendant, as 
assignee of said thirty (50) shares of the stock of said company, as 
a stockholder therein of thirty (30) shares of stock, under and by 
virtue of his legal liability as such assignee as hereinbefore set forth, 
became and is indebted to him, the said plaintiff. and liable to pay 
to him the sum of nine hundred dollars (8900.00), with interest 
thereon from Dee. 14, ISSO, and, being so liable, the said de- 
14 fendant promised to pay the same to the plaintiff when 
thereto required, 
But the plaintiff further savs that the said defendant, though 
often hitherto requested, has failed and refused to pay the same. 
And the plaintiff claims nine hundred dollars (S900.00), with in- 
terest thereon from Dee. 14, 1SS0, besides the costs of this suit. 
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9 And the plaintiff further says that at the time the said : 

shares were so assigned to the defendant there remained un- 
paid in cash the full sum of eighty dollars which had not theretofore 
been required to be paid to said company, and which said sum of 
eighty dollars per share the said defendant, as assignee of said thirty 
(30) shares, became and was and is still bound to pay in such instal- 
ments and at such times as the same may be lawfully required to be 
paid under and by virtue of the law under which said company was 
incorporated and said stock subscribed for and assigned to the said 


defendant. 
And said plaintiff further says that on the twentieth day of Sep- 
tember, 1586, the said National Express and Transportation Com- 


pany, by its deed of that date, duly executed, acknowledged, and 
recorded, assigned and transferred to John Blair Hoge, C. Oliver 
O'Donnell, and Jolin J. Kelly,in trust for the benefit of the creditors 
of said company, all its property, rights, credits, and effects of every 
kind in trust to reduce the same to money and to apply the pro- 
ceeds thereof to the trust declared by said deed, including the 
trust therein declared for the payment of the debts of said com- 


pany. 
10 And the plaintiff further says that afterwards, in a certain 
. cause instituted and depending in the chancery court of the 


city of Richmond, in the State of Virginia, in which John W. Wright, 
sheriff of the city of Richmond and, as such, official administrator 
of a certain William W. Glenn, deceased, and other persons claim- 
ing to be creditors of said company were complainants and the said 
The National Express and ‘Transportation Company, the said Jolin 
J. Kelly, John Blair Hoge, and certain other persons, officers of said 


company, were defendants, it was, on the 14th day of December, nf 
1SS0, adjudged, ordered, and decreed by said chancery court, the 
same being a court of competent jurisdiction, that said plaintiff | 


should be, and he was by said decree, appointed and constituted 
trustee to execute the trusts of said deed of trust in the room and 
stead of the trustees originally created by said deed of trust, and to | 


whom said deed was executed as aforesaid. 

And said plaintiff further says that it was in said eause and by 
said court further adjudged, ordered, and decreed that a large amount 
of debts secured by said deed of trust of said National Express and 

Transportation Company remained unpaid and entitled to 
1] be paid out of the property conveyed by said deed, and that of 

the sum of one hundred dollars for each and every share of 
stock of said company undertaken and promised to be paid for by 
the subseribers of said stock and their assigns, stockholders of said 
company, In such instalments and at such times as said subscribers 
and their assigns might be lawfully required to pay the same 
according to the legal tenor and effect of the law under which said 
company was Incorporated and said stock subscribed for, the sum 
of eighty doliars per share had never theretofore been called for or 
required to be paid by the president and directors of said company, 
and that said sum of eighty dollars per share for each and every 
share of said stock subscribed for yet remained liable to be called =- 
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for and required to be paid by the subscribers for said stock and 
their assigns, stockholders of said company, according to the legal 
tenor and effect of their subscription for the same, as hereinbetore 
set forth. 

And it was further adjudged, ordered, and decreed that it was 
necessary and proper that thirty per cent. of the par value of each 
share of said stock should be called for and required to be paid by 

the subscribers therefor and their assigns for the purpose of 
12 paying the debts of said company under the provisions of 

said deed of trust, and it was accordingly adjudged, ordered, 
and decreed by said court in said cause that a eall and assessment 
be, and the Sime Was thereby, made upon the stock and stock- 
holders of said company and their assigns of thirty per centum of 
the par value of said stock, being thirty dollars on each and every 
share thereof, the same, when paid, to be paid to and received by the 
said plaintiff, as trustee under said deed, in the room and_ stead of 
the original trustees therein named. 

And the plaintiff further says that he accepted the appointment 
so made by said decree and complied with the terms and conditions 
thereof, and was and is duly qualified to act as such substituted 
trustee and to have the rights and perform the duties conferred 
upon and required of him by said deeree. 

And he further says, by force of said decree and of the statute of 
the State of Virginia in such case made and provided, upon accept- 
ing such appointment as trustee and qualifying as such as required 

by said decree, he, the said plaintiff, then and there became 
o and was and still is substituted to all the rights, powers, 

duties, and responsibilities of the trustees named in said deed 
of trust, and became and was and still is lawfully entitled to receive 
and collect the said assessment or call of thirty dollars per share on 
each and every share of stock of said company from the persons 
liable to pay the same. 

And the plaintiff further says that it was further adjudged, or- 
dered, and decreed that he, as such substituted trustee, be, and he was 
by said decree, authorized and directed Lo colleet “nid receive the 
sald call and assessment and to take such steps to that end as he 
should be advised. 

And the plartifl further Saves that, by force of the said deerce 
and of the said assessment so made thereby, the said defendant, as 
assignee of said thirty (50) shares of the stock of said company, as 
a stockholder therein of thirty (50) shares of stock, under and by 
virtue of his legal lability as such assignee as hereinbefore set forth, 
became and is indebted to him, the said plaintiff and liable to pay 
to him the sum of nine hundred dollars (800.00), with interest 

thereon from Dee. 14, ISSO, and, being so lable, the said de- 
14 fendant promised to pay the same to the plaintiff when 
thereto required, 

But the plaintiff further savs that the said defendant, though 
often hitherto requested, has failed and refused to pay the same. 

And the plaintiff claims nine hundred dollars (8900.00), with in- 
terest thereon from Dee. 14, 1880, besides the costs of this suit. 


— 
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And the plaintiff further sues the defendant for other money, pay- 
able by the ye fendant to the }) taintiff, for goods sold and de livered 
by the plaintiff to the defend: unt, and for work and materials pro- 
vided by the plaintiff for the defendant at his request, and for money 
lent by the plaintiff tothedefendant,and for money paid by the plain- 
tiff for the defendant at his request, and for money received by the 
defendant for the use of the plaintiff, and for money found to be due 
from the defe magi to the plaintiff on account stated between them; 
and the n oe claims $5,400.00, with interest from the 14th day 
of December, . -D. LSS. 

HENRY WISE GARNETT, 
Attorney for Plaintiff. 


1D The defendant is to plead hereto On or before the first Spe- 
cial term of the court occurring twenty days after service 
hereof; otherwise judgment. 
HENRY WISE GARNETT, 
Attorney for Plarntiff. 
Districr or CoLuMBIA, set: 


[, John Glenn, trustee of the National Express and Transportation 
Company, being first duly sworn, do on oath depose and say that I 
have a cause of action against Hamilton G. Fant; that my cause of 
action is money due me by the said Hamilton G. Fant, for that the 
said Hamilton G. Fant here ‘tofore subseribed ~ one hundred and 
fifty (150) shares of the capital stock of the National E xpress and 
Tri ansport: ition Coimpany, a body corporate of the State of Vi Irginl: l, 


duly incorporated under the laws thereof, and thereby undertook 
and promised “8 pay to said company for each and every share so 
subscribed for by him, the said Hamilton G. Fant, the sum of one 
hundred dollars in such instalments and at such times as he, the 
sald Hamilton G. Fant, might be lawfully called upon and required 

to pay the same accor ding r tothe legal tenor and effect of the 
It) law under which the said company was so incorporated and 

said subscription to said stock made by him, the said Hamil- 
ton (Cr. leant. whereby ana by foree of said subscription he, the said 
Hamilton (rs. /ant, became and was received and admitted asa stock- 


holder for sail one hundred and fifty (100) shares in said company, 


and for that the said Hlamilton G. Fant also beeame a holder of 


thirty (30) shares of the capital stock of the said National Express 
anid i ‘eceee.‘teaps0eg Company by assignment to him from the origi- 
nal subscribers for said shares, and thereby became a stockholder in 
said company for said thirty (50) shares of its stock, each of the par 
value of one hundred dollars: that under and by virtue of the 
contract between said company and the original subscribers for the 
shares of its stock now held by the said Hamilton G. Fant, as as- 
signee, it was agreed by said original subscribers, for themselves 
and their assigns, that they would pay the said company the sum 
of one hundred dollars for each and every share of the 
stock of said company so subseribed for by them at such times 
and in such. instalments as such subseribers or their as- 
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signs might be lawfully called upon to pay the same 


17 according to the tenor and effect of the law under which said 


company was incorporated and said subseription for said 
stock made; that by force of the assigument to him, the said IHam- 
ilton G. Fant, of the said thirty (50) shares of said stock now held 
by him and of the acceptance by said company of him, the said 
Hamilton G. Fant, as a stockholder thereof, the said Hamilton . 
Fant, as such assignee, became and was and is still liable to pay to 
said company or its assigns so much of the par value of each of the 
shares as held by him, as assignee as aforesaid, as had not been paid 
and as had not been required to be paid on said shares at the time 
the same were assigned to and became the property of him, the said 
Hamilton G. Fant. 

That on the twentieth day of September, 1556, the said National 
Express and Transportation Company, by its deed of that date, 
duly executed, acknowledged, and recorded, assigned and _ trans- 
ferred to John Blair Hoge, C. Oliver O'Donnell, and John J. Kelly, 
in trust for the benefit of the creditors of said company, all its 
property, rights, credits, and effects of every kind in trust to reduce 
the same to money and to apply the proceeds thereof to the trust 
declared by said deed, including the trust therein declared, for the 

payment of the debts of said company. 
18 That afterwards, in a certain cause instituted and depend- 

ing in the chancery court of the city of Richmond, in the 
State of Virginia, in which John W. Wright, sheriff of the city of 
Richmond and, as such, official administrator of a certain William 
W. Glenn, deceased, and other persons claiming to be creditors of 
said company, were complainants and the said The National Px- 
press and ‘Transportation Company, the said John J. Kelly, Jolin 
Blair [loge, and certain other persons, officers of said company, 
were defendants, it was, on the I4th day of December, ISSO, ad- 
judged, ordered, and decreed by said chancery court, the same being 
a court of competent jurisdiction, that this aflant should be, and he 
was by said decree, appointed and constituted trustee to execute fo 
trusts of said deed of trust in the room and stead of the trustees 
originally created by said deed of trust, and to whom said deed was 
executed as aforesaid. 

That it was, in said cause and by said court, further adjudged, 
ordered, and decreed that a large amount of debts secured by said 
deed of trust of said National Express and Transportation Company 

remained unpaid and entitled to be TG out of the property 
1‘) conveyed by said deed, and that of the sum of one hundred 

dollars for each and every share ef the stock of said company 
undertaken and promised to be paid lor by the subseribers for said 
stock and their assigns, stockholders of said company, in such instal- 
ments and at such times as said subseribers and their assigns might 
be lawfully required to pay the same, according to the legal tenor 
and effect of the law under which said company was incorporated 
and said stock subseribed for, the sum of eighty dollars per share 
had never theretofore been called for or required to be paid by the 
president and directors of said company, and that the said sum of 
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eighty dollars per share for each and every share of said stock sub- 
scribed for yet remained liable to be called for and required to be 
paid by the subscribers for said stock and their assigns, stockholders 
ot said colnpany, according LO the legal tenor and etfect of their sub- 
scription for the same, as hereinbefore set forth. 
And it was further adjudged, ordered, and decreed that it 
20 was necessary and proper that thirty per cent. of the par value 
of each share of said stock should be called for and required 
te be paid by the subseriber- therefor and their assigns for the pur- 
pose of paying the debts of said colmpany under the provisions of 
said deed of trust, and it was accordingly adjudged, ordered, and de- 
creed by said court in said cause that a call and assessment be, and 
the same was thereby, made upon the stock and stockholders of said 
company and their assigns of thirty per centum of the par value of 
said stock, being thirty dollars on each and every share thereof, the 
same, When paid, to be paid and received by this affiant, as trustee 
under said deed, in the room and stead of the original trustees therein 
named, and this athant accepted the appointment so made by said 
decree and complied with the terms and conditions thereof, and was 
and is duly qualified to act as such substituted trustee and to have 
the rights and perform the duties conferred upon and required of 
him by said decree. 
And he further says, by force of said decree and of the statute of 
the State of Virginia in such case made and provided, upon 
21 accepting such appointment as trustee and qualifying as 
such, as required by said decree, this affiant there and then 
became and was and still is substituted to all the rights, powers, 
duties, and responsibilities of the trustees named in said deed of 
trust, and became and was and still is lawfully entitled to receive 
and collect the said assessment or call of thirty dollars per share on 
each and every share of stock of said company from the person 
liable to pay the same; that it was further adjudged, ordered, and 
decreed that this athant, as such substituted trustee, be, and he was 
by suid decree, authorized and directed to collect and receive the said 
call and assesstnent and to take such steps to thet end as he should 
be advised. and that by force of said contract of subscription to the 
stock of said Company and of the assessment so made by said de- 
eree, and of the facts hereinbefore stated, the said Hamiitom G. Fant 
became and is indebted and liable to pay to this aftiant the sum of 
fifty-four hundred ($5,400.00) dollars, with interest from Dee. 14, 
ISSU, being the amount of thirty dollars on each of said shares of 
the stock of said company so subscribed for by him and on 
22 each of said shares of the stock of said company so held by 
him as stockholder under and by virtue of his legal liability 
as assignee, and there is due to this aftiant from the said Hamilton 
G. fant fifty-four hundred ($5,400.00) dollars, with interest from 
Dec. 14, 1580, exclusive of all set-offs and just grounds of defense. 
| JOLIN GLENN, 


Trustee as Aforesaid. 


« 
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Subscribed and sworn to before me this 11 dav of December, A. 
D. 1883. ’ 
R. J. MEIGS, Clerk, 
By J. R. YOUNG, 
Asst f ef rk. 
Summons. Issued December | lth, LSS5. 


[nu the Supreme Court of the District of Columbia, the 11 day of 
] Jecem ber, ISS5. 


JOHN GLENN, Trustee, Plaintiff, ) 
vs. -At Law. No. 24942. 
Hamitron G. Fant, Defendant. J 


23 The President of the United States to the defendant, Greet- 
ing : 

You are hereby commanded to appear in this court on the first 
day of its first special term, occurring 20 days after service of this 
writ on you, to answer the plaintiff's suit and show why he should 
not have judgment against you for the cause of action stated in his 
declaration. 

Witness D. K. Cartter, chief justice. 

R. J. MEIGS, Clerk, 
By J. Rh. YOUNG, 
Assistant Clerk. 
GARNETT, Attorney. 


Note.—The special terms of the court commence on the first 
Tuesday- of every month except August, in which month there i: 
no term of the court. 

Marshal's Re turn. 


Served copies of the declaration, notice to plead, aflidavit, and 
this summons on the defendant, Hamilton G,. Fant, the 12th day of 
Dee., 1883. 

CLAYTON McMICHAEL, Marshal. 


24 Motion for Security for Costs. Filed Dee. 27, 1885. 


In the Supreme Court of the Distriet of Columbia. 


JOUN GLENN, Trustee, ) 
vs. -At Law. No. 24942. 
Haminron G. Fant. J 


And now comes the defendant in the above-entitled cause, Ham- 
ilton G. Fant, and moves the court that the said plaintiff, John 
Glenn, trustee, be required to give security for the costs to be in- 
curred in the said suit, on the ground that the said plaintif is not 
a resident of the District of Columbia, so that a rule may be served 
upon the said plaintiff in accordance herewith, 

H. H. WELLS, 
Atty for Def't. 
gy 
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DISTRICT OF COLUMBIA, 88: 

Hamilton G. Fant, being duly sworn, says that he is the defend- 
ant in the above-entitled cause and that he has read the above mo- 
tion, and that the said John Glenn, trustee, and that the National 

Express and Transportation Company, of which he claims to 
25 be trustee. are not residents of the District of Columbia and 
have not given security for costs as provided by law. 


HAMILTON G. FANT. 


Subseribed and sworn to before me this 27th day of December, 
1885. 
JOSEPH S. RIDER, [seat.] 

Notary Public. 


Demurrer to Declaration. Filed Dee. 31, 1885. 
In the Supreme Court of the District of Columbia. 
JOHN GLENN, Trustee, Xc., ) 
vs. -At Law. No. 24942. 
Hamitton G. Fant. J 
t says the declaration is bad in substanee. 


H. H. WELLS, 
Atty for Defendant. 


Notr.—Among the matters of law intended to be argued are— 
Ist. The plaintiff cannot sue in his own name for the cause of 
auction alleged in the declaration. 
wan 2d. The plaintiff, as trustee or other othicer under th * alleged 
decree, cannot sue In this court. 
od. Other matters apparent on the face of the declaration. 


Court Proceedinas. 


Proceedings before the supreme court of the District of Columbia, 
holding a special term and circuit court In and for said Distriet, 
commencing the third Monday, it being the 15th day, of October, 
A. D. 1885. | | 

Monpay, October 15th, A. D. 1883. 
By order of Arthur MacArthur, justice, one of the justices of said 

supreme eourt, presiding, the court Is opened, by proclamation of 

the marshal, pursuant to rule of court. 

* A * * * 


SATURDAY, January oth, A. D. 1SS-4. 
Session resumed pursuant to adjournment, MacArthur, justice, 


presiding. 
x *« . * te . ‘ 
ai John Glenn, trustee, v. Christopher 8. O’Hare, No. 24923. 
Same v. Alfred Schucking, No. 24926. 
Same vs. James..D. Clary, No. 2427, 


ed 
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Same v. Walter W. Burdett, No. 24928. 

Same v. Francis C. Cosby, No. 24937. 

Same v. M. W. Galt & Bro., No. 25944. 

Same v. Lewis J. Davis, No. 249-4. 

Same v. Walker & Davis, No. 24949. 

Same v. James L. Barbour, No. 24952. 

Same v. J. Ledyard Hodge, No. 249056. 

Same v. Hamilton G. Fant, No. 24942. 

These cases coming on to be heard upon the motion of the defend- 
ant in each of the above cases to require the plaintiffto give security 
for costs, and the same having been heard, it is ordered that the 
plaintiff give security for costs in each of above cases; and, on 
motion, leave is granted the plaintiff to deposit with the clerk of 
this court twenty-five dollars in money in place of said bond, with- 
out prejudice to each defendant to move for additional security when 
in his opinion said deposit may appear to be insufficient. 

1884, June S8th.—$25.00 deposited by plaintiff as security for costs. 
28 Joinder in Demurvrer to Declaration. Filed Jan. 9, 1854. 


ows 


In the Supreme Court of the District of Columbia, the 9th day of 
January, 1554. 


JOHN GLENN, Trustee of the National Express ) 
and ‘Transportation Company, Plaintiff, | At Law. No. 24942 
"8  &.. ac . s >» atue dee 

: | 

Hamitton G. Fant, Defendant. } 


The plaintiff says that the declaration is good in substanee. 
HENRY WISE. GARNETT anp 
CONWAY ROBINSON, Jr., 
Attorneys for Plaintiff 


. 
© 


Notice lo Clerk of Last Phi ading, Ae. bili d Jul- ll, LSS 3 


In the Supreme Court of the District of Columbia, the 11th day of 
July, A. D. 1854. 


Between— 
JOHN GLENN, Trustee, &c., Plaintiff, ) 
and > At Law. No. 24942. 
ITaminron G. Fant, Defendant. | 
29 Henry Wise Garnett and Conway Robinson, Jr., attorneys 


for plaintiff; TH. Hf. Wells, attorney for defendant. 
Last pleading filed the Oth day of January, ISS4. 
HENRY W. GARNETT anp 
CONWAY ROBINSON, Jr., 
Attorneys for Plaintiff. 
To the clerk. 
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Proceedings before the supreme court of the District of Columbia, 
holding a special term and circuit court commencing the fourth 
Monday, being the 26th day, of January, 1SS5. 

Monpay, January 2b), LSS5. 
By order of Walter 8. Cox, one of the justices of the supreme court 
of the District of Columbia,assigned to preside at the sald term, the 
marshal proclaims the court as opened. 


+ se * * x * * 


SATURDAY, April th. A. D. 1SS5. 
Session resumed pursuant to adjournment, Cox, Justice, presiding. 


“7 x we we ae > 


OU) John Glenn, trustee, vs. Hamilton G. Fant. At law, No. 
94942. cal. 517. 

John Glenn, trustee, vs. Lawrence P. Graham. At law, No. 24955, 
cal. 522. 

John Glenn, trustee, v. Jane J. De La Roche. At law, No. 24957, 
eal. 524. 

John Glenn, trustee, v. Mabel Major. At law, No. 24932, cal. 372. 

Jolin Glenn, trustee, vs. William D. Cassin. <At law, No. 24936, 
cal. 37 

John Glenn, trustee, v. J. Carter Marbury. At law, No. 24920, 
eal. 509. 

John Glenn, trustee, v. Richard T. Merrick. At law, No. 24922, 
eal. 510. 

John Glenn, trustee, 7. Joseph G. Waters. At law, No. 24930, cal. 
Did. 

John Glenn, trustee, v. Frederick B. McGuire. At law, No. 24929, 
eal. 512. 

John Glenn, trustee, v. Nathaniel Tyler. At law, No. 24941, cal. 
O16. 

John Glenn, trustee, v. Thomas Dowling. At law, No. 24948, eal. 
520. 

John Glenn; trustee, v. Brook B. Williams. <At law, No. 24950, 
cal. 525. 

John Glenn, trustee, v. Richard L. Cropley. At law, No. 24939, 
eal. 518. 7 

John Glenn, trustee, v. Granville F. Hyde. At law, No, 24954, 
eal. 523. 

John Glenn, trustee, v. Robert Dodge. At law, No. 24962, eal. 
Oli. : 

John Glenn, trustee, v. William A. Marks. At law, No. 24951, 
eal. 521. 

John Glenn, trustee, v. Randolph Coyle, Jr. At law, No. 24938, 
eal, 515. 
_ John Glenn, trustee, v. Robert Dodge. At law, No. 24943, cal. 
ol. 


at 
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John Glenn, trustee, v. William B. Johns. At law, No. 24931, eal 
514. 

John Glenn, trustee, v. James L. Davis. At law, No. 24961, eal. 
526. 

John Glenn, trustee, v. Grafton Tyler. At law, No. 24921, cal. 
o7U., 

On motion of the plaintiff, by his said attorneys, leave is granted 
him to amend his declaration as he may be advised in cach of 
above cases. 

ol Amended Declaration. Filed Apr. 4, 1885. 
In the Supreme Court of the District of Columbia. 
JOHN GLENN, Trustee of the National Express ) 

and ‘Transportation Company, Plaintiff, | 

vs. | 


Hamintron G. Fant, Defendant. 


At Law. No. 24942. 


John Glenn, trustee, as hereinafter set forth, by TT. W. Garnett & 
C. Robinson, Jr., his attorneys, sues Tkamilton G. Fant, the defend- 
ant, for money due and owing by the defendant to the plaintiff, for 
that the said defendant heretofore subscribed for one hundred and 
fifty (150) shares of the capital stock of the National Express and 
Transportation Company, by the name of the National Express 
Company, a body corporate of the State of Virginia, duly incorpo- 
rated under the laws thereof, and therely born’ ed to be hable to said 
company, and undertook and promised lo pay to said COM pany for 
ach and every share so subscribed for By said defendant the sum of 
one hundred dollars, in such instalmerfts and at such times as said 

defendant might be lawfully called upon and required to pay 
o2 the same, according to the legal -tenor and effect of the law 

under which said company was so incorporated and said sub- 
scription to said stock made by said ‘defendant, whereby and by 
force of said subseription said defendant became’and was reeeived 
and admitted as a stockholder in said company, and undertook and 
agreed to sue and be sued, implead and be impleaded, contract and 
be contracted with, in said corporate name as to all matters touching 
and effecting the property, rights, & obligations of said corporation. 

And said plaintif? further says that on the twentieth day of Sep- 
tember, 1886, the said National Express and Transportation Com- 
pany, by its deed of that date duly executed, acknowledged, and 
recorded, assigned and transferred to Jolin Blair Hoge, C. Oliver 
O'Donnell, and John J. Kelly, in trust for the benefit of the cred- 
itors of said company, all its property, rights, credits, and effects of 
every kizid, in trust, to collect all the debts, claims, and moneys pay- 
able, to reduce the same to Money, and to apply the proceeds thereof 
to the trust declared by said deed, including the trust therein de- 
clared, for the payment of the debts of said company, and to employ 

agents, clerks, counsel, attorneys, and servants for the proper 
oo execution of the said trusts, and the defendant assented and 
agreed to said deed of trust, and thereby became bound and 
undertook and promised to pay to said trustees for each and every 
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share of stock so as above stated subscribed for by him the balance 
of the one hundred dollars due on each share of stock uncalled for 
at the time of the making of said trust deed whenever the said de- 
fendant might be lawfully called upon to pay the same, according 
to the legal tenor and effect of the law under which said company 
Was SO Incorpor ated and said subscription to said stock made. 

And the. plaintiff further says that at the time of the execution 
and delivery of said deed of trust the said company had ealled for 
and required to be paid by the persons legally bound to pay  there- 
for, including the defendant, only a part, to wit, 20 per cent., of the 
par value of said stock, and had suffered and permitted the residue 
of said par value of said stock to remain uncalled for in the hands 
of the person legally liable to pay for the same, including the de- 
fendant, which said balance of 50 per cent. remained in the hands 
of said persons, including said defendant, to be paid by them to 

suid company as and when the same should be required 
o to be paid, according to the terms of the subscription there- 

for and the laws of the State of Virginia applicable to said 
contracts of subscription. 

And the plaintiff further says that by said deed the said company 
appointed and directed the said balance of 80 per cent. of the par 
value of said shares so left and remaining uncalled for in the hands 
of the persons legally bound to pay the same to be paid by them 
whenever and in such amounts as the same might be legally called 
for and required to be paid to said trustees named in said deed for 
the purposes therein set forth; and the said persons so lable to pay 
said balance as aforesaid, including the defendant, did by the terms 
of said deed, in the name of the said company, , whereby they col- 
tracted. assent and agree that sald balance should, from and after 
the execution and delivery of said deed, become’ and be. payable to 
said trustees whenever and in such amounts as the same might 
thereafter be called for and be required to be paid, 

And the plaintiff further says that afterwards, In a certain 
cause Instituted and depending in the chancery court of the 

ty of Richmond, in the State of Virginia, in which John 
W. Wrigat, sheriff of the city of Richmond and, as such official, ad- 
tinistrator of a certain William W. Glenn, deceased, and. other per- 
Sons claiming ‘to be creditors of said company were complainants 
aod the sul The National luxpress and Transportation Company, 
the said John J. Welly, John Blair Hoge, and certain other persons, 
officers of said company, were defendants, it was,on the 14th day of 
December, 1580, adjudged, ordered, and decreed by said chancery 
court, the same being a court of competent jurisdiction, that said 
plaints should be, and he was by said decree, ap pointed and con- 
stituted trustee to execute the trus ts of said deed of trust in the room 
and stead of the trustees origin: ally created bv said deed of trust and 
to Whom said deed was executed as aforesaid. 

And said plaintiff further says that it was in said cause and by 

said court further adjudge «dl, ordered, and decreed that a large 
ov) amount of de bts, secured by sald deed of trust, of said Na- 
tional Express and Transportation Company remained un- 
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paid and entitled to be paid out of the property conveyed by said 
deed, and that of the sum of one hundred dollars for each and every 
share of the stock ‘of said company undertaken and promised to be 
paid for by the subscribers for said stock and their assigns, stock- 
holders of said company, in such instalments and at such times as 
said subseribers and their assigns might be lawfully required to pay 
the same, according to the legal tenor and effect of the law under 
which said company was incorporated and said stock subseribed 
for, the sum of eighty dollars per share had never therctofore been 
called for or required to be paid by the president and directors of 
said company, and that said sum of eighty dollars per share for each: 
and every share of said stock subseribed for yet remained liable to 
be called for and required to be paid: by the subscribers for said 
stock and their assigns, stockholders of said company, according to 
the legal tenor and effect of their subseription for the same, as herein- 
before set forth. 

And it was further adjudged, ordered, and deereed that it 
od was necessary and proper that thirty per cent. of the par 

value of each share of said stock should be called for and re- 
quired to be paid by the subseriber therefor and their assigns for 
the purposes of paying the debts of satd company under the provis- 
ions of said deed of trust, and it was accordingly adjudged, ordered, 
and decreed by said court in said cause that a call and assessment 
be,and the same was thereby, made upon the stock and stockholders 
of said company. and their assigns of thirty per centum of the par 
value of said stock, being thirty dolars on cach and every share 
thereof, the same when paid to be paid and received by the said 
plaintiff, as trustee under said deed, in the room and stead of th 
original trustees therein named. 

And the plaintiff further says that he accepted the appointment 
so made by said decree and complied with the terms and conditions 
thereof, and was and is duly qualified to act as such substituted 
trustee, and to have the rights and perform the duties conferred Upon 

and required of him by said decree. ; 
os And he further says by force of said decree and of the stat- 

ute of the State of Virginia in such case made and provided, 
upon accepting such appointment as trustee and qualifying as such 
as required by said decree, he, the said plaintiff, then and there be- 
came and was and still is substituted to all the rights, powers, duties, 
and responsibilities of the trustees named in said deed of trust, and 
became and was and still is lawfully entitled to receive and collect the 
said assessment or call of thirty dollars per share on each and every 
share of stock of said company from the persons liable to pay the 
same. 

And the plaintiff further says that it was further adjudged, or- 
dered, and decreed that he,as such substitued trustee, be, and he was 
by sald decree, authorized and directed to collect and reecive the 
said call and assessment, and to take such steps to that end as he 
should be advised. 

And the plaintiff further says that, by force of said contract of sub- 
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scription to the stock of said company and said deed of trust 
39 and of said call and assessment so made by said decree and 

of the facts above stated, the said defendant became and is in- 
debted and liable to pay to him in the sum of ($4,500.00) forty-five 
hundred dollars, being the amount of thirty dollars on each of said 
shares of the stock of said company so as aforesaid subscribed for 
by said defendant, with interest thereon from Dee. 14, 1880, until 
paid; and, being so liable to pay, the said defendant, in consideration 
thereof, promised to pay said sum to the plaintiff when thereto re- 
quired. 

But he says that the defendant, although thereto requested, failed 
and refused to pay the same to the said pl: iintiff, and has not paid 
the same or any part thereof, and the plaintiff claims ($4,500.00) 
forty-five hundred dollars, with interest thereon from the 14th day 
of December, A. D. 1880, until paid, besides the cost of this suit. 

And the plaintiff further sues the said Hamilton G. Fant, the de- 
fendant, for other money due and owing by the defendant to the 

plaintiff, for that the said defendant became a holder of thirty 
40) (30) shares of the capital stock of the National Express and 

Transportation Company, a body politic of the State of Vir- 
ginia, duly incorporated under the laws thereof, by assignment to 
him from the original subseribers for said shares, and thereby be- 
came a stockholder in said company for (30) thirty shares of its 
stock, each of the par value of one hundred dollars. 

And the plaintiff further says that under and by virtue of the 
contract between said company and the original subscribers for the 
shares of its stock now held by the said defendant as assignee it was 
agreed by said original subscribers, for themselves and assigns, that 
they would be liable for and pay to said company the sum of one 
hundred dollars for each and every share of the stock of said com- 
pany so subscribed for by them, at such times and in such instal- 
ments as such subscribers or their assigns might be lawfully called 
upon to pay the same, according to the tenor and effect of the law 
under which said company was incorporated and said subscription 

for the said stock made, and that by said law and said sub- 
41 scriptions the said original subscribers became and were re- 

ceived and admitted as stockholders in said company, and 
undertook and agreed to sue and be sued, implead and be impleaded, 
contract and be contracted with, in said corporate name as to all 
matters touching and affecting the property, rights, and obligations 
of said corporation. 

And said plaintiff further says that, by force of the assignment 
to said defendant of the shares of said stock now held by suid de- 
fendant and of the acceptance by said company of said defendant 
as a stockholder, the said defend: unt, as such assignee, became and 
was and is still liable to pay to said company or its assigns 
so much of the par value of each of the shares as held by him as 
had not been paid and has not been required to be paid on said 
shares at the time the same were assigned to and became the prop- 
erty of said defendant, and that by said law and said assignment 
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the said defendant became and was received and admitted as 
42 a stockholder in said company, and undertook and agreed to 

sue and be sued, implead and be impleaded, contract and be 
contracted with, in said corporate name as to all matters touching 
and affecting the property, rights, and obligations of said corpo- 
ration. 

And the plaintiff further says that at the time the said shares 
were so assigned to the said defendant there remained unpaid 
in cash the full sum of eighty dollars, which tad not theretofore 
been required to be paid to said company, and which said sum of 
eighty dollars per share the said defendant, as assignee of said (50) 
thirty shares, became and was and he still is bound to pay in such 
instalments and at such times as the same may be lawfully required 
to be paid under and by virtue of the law under whieh said com- 
pany was incorporated and said stock subseribed for and assigned 
io the said defendant. 7 

And said plaintiff further says that on the twentieth day of Sep- 
tember, 1866, the said National Express and ‘Transportation Com- 
pany, by its deed of that date, duly executed, acknowledged, and 

recorded, assigned and transferred to John Blair lloge, 
45 ©. Oliver O'Donnell, and John J. Kelly, in trust, for the benefit 
of the creditors of said company, all its property, rights, credits, 
and effects of every kind, in trust, to collect the debts, claims, and 
moneys payable, to reduce the same to money, and to apply the pro- 
ceeds thereof to the trust declared by said deed, including the trust 
therein declared, for the payment of the debts of said company, and 
to employ agents, clerks, counsel, attorneys, and servants for the 
proper execution of the said trust; and the said defendant, as as- 
signee, assented and agreed to said deed of trust and thereby and 
by reason of the facts above stated became bound and undertook 
and promised to pay to said trustees, for each and every share of 
stock so as above-stated subseribed for by said original subseribers 
and assigned to said defendant, as aforesaid, the balance of the one 
hundred dollars due on each share of stock uncalled for at the time 
of the making of said trust deed whenever the said defendant might 
be lawfully called upon to pay the same, according to the legal tenor 
and effect of the law under which said company was so Incor- 
44 porated and said subscription to said stock made and said 
assignment made to the defendant. 

And the plaintiff further says that at the time of the execution 
and delivery of said deed of trust the said company had called for 
and required to be paid by the persons legally bound to pay there- 
for, including the defendant, only a part, to wit, 20 per cent. of the 
par value of said stock, and had suffered and permitted the residue 
of said par value of said stock to remain uncalled for in the hands 
of the persons legally liabie to pay for the same, including the de- 
fendant, which said balance of SO per cent. remained in the hands 
of said persons, including said defendant, to be paid by them to said 
company as and when the same should be required to be paid ae- 
cording to the terms of the subscriptions therefor and the laws of 
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the State of Virginia applicable to said contracts of subscription and 
to said assignment to said defendant. 
And the plaintiff further says that by said deed the said company 
appointed and directed the said balance of 80 per cent. of the 
45 par value of said shares so left and remaining unealled for 
in the hands of the persons legally bound to pay the same, 
to be paid by them whenever and in such amounts as the same 
might be legally called for and required to be paid to said trustees 
named in said deed for the purposes therein set forth, and the said 
persons so liable to pay said balance as aforesaid, including the de- 
fendant, did by the terms of said deed, in the name of the said com- 
pany whereby they contracted, assent and agree that said balance 
should from and after the execution and delivery of said deed be- 
come and be payable to said trustees whenever and in such amounts 
as the same might thereafter be called for and be required to be 
pad. - 
And the plaintiff further says that afterwards, in a certain cause 
instituted and depending in the chancery court of the city of Rich- 


mond, in the State of Virginia, in which John W. Wright, sheriff 


of the city of Richmond, and as such official administrator of a cer- 
tain William W. Glenn, deceased, and other persons claiming to be 
creditors of said company, were complainants, and the said The Na- 

tional Express and Transportation Company, the said John 
46 J. Kelly, John Biair Hoge, and certain other persons, officers 

of said company, were defendants, it was, on the 14th day 
of December, 1550, adjudged, ordered and decreed by said chancery 
court, the same being a court of competent jurisdiction, that said 
plaintiff should be and he was by said deeree appointed and consti- 
tuted trustee to execute the trusts of said deed of trust in the room 
and stead of the trustees originally created by said deed of trust 
and to whom said deed was executed as aforesaid. 

And saic plaintiff further says that it was in said cause and by 
said court farther adjudged, ordered, and decreed that a large amount 
of debts secured by said deed of trust of the said National Express 
and ‘Transportation Company remained unpaid and entitled to be 
paid out of the property conveyed by said deed, and that of the sum 
of one hundred dollars for each and every share of the stock of said 
company undertaken and promised to be paid for by the subscribers 
for said stock and their assigns, stockholders of said company, in 
such instalments and at such times as said subscribers and their as- 

signs might be lawfully required to pay the same, according 
47 to the iegal tenor and effect of the law under which said com- 

pany was incorporated and said stock subseribed for, the sum 
of eighty dollars per share had never theretofore been called for or 
required to be paid by the president and directors of said company, 
and that said sum of eighty dollars per share for each share of said 
stock subseribed for vel rt mained liable Lo be called for and required 
to be paid by the subscribers for said stock and their assigns, stock- 
holders of said company, according to the legal tenor and effeet of 
their subscription for the Ssaume as hereinbefore set forth. 

And it was further adjudged, ordered, and decreed that it was 


a@ 


& 


JOHN GLENN, TRUSTEEF, &¢., VS. ITAMILTON G. FANT. 1!) 


necessary and proper that thirty per cent. of the par value of each 
share of said stock should be called for and required to be paid by 
the subscribers therefor and their assigns for the purpose of paying 
the debts of said company under the provisions of said deed of 
trust, and it was accordingly adjudged, ordered, and deereed by said 
court in said cause that a call and assessment be, and the same was 

thereby, made upon the stock and stockholders of said com- 
48 pany and their assigns of thirty per centum of the par value 

of said stock, being thirty dollars on each and every share 
thereof, the same when paid to be paid to and received by the said 
plaintiff, as trustee under said deed, in the room and stead of the 
original trustees therein named. 

And the plaintiff further says that he accepted the appointment 
so made by said decree and complied with the terms and conditions 
thereof, and was and is duly qualified to act as such substitute 
trustee, and to have the right and perform the duties conferred upon 
and required of him by said decree. 

And he further says by force of said decree and of the statute of 
the State of Virginia in snch case made and provided upon accept- 
ing such appointment as trustee and qualifying as such, as required 
by said decree, he, the said plaintiff, then and there became and 
was and still is substituted to all the rights, powers, duties, and 
responsibilities of the trustees named in said deed of trust, and be- 
came and was and still is lawfully entitled to receive and to collect 
the said assessment or call of thirty dollars per share on each and 
every share of stock of said company from the persons liable to pay 

the same. 
49 And the plaintiff further says that it was further adjudged, 
ordered, and decreed that he. as such substituted trustee, be, 
and he was, by said decree authorized and directed to collect and 
receive the said call and assessment and to take such steps to that 
end as he should be advised. 

And the plaintiff further says that by foree of said subseription 
and of the said deeree, and of the said eall and assessment so made 
thereby, and of said deed of trust, and of the facts above stated, the 
said defendant, as assignee of said thirty (50) shares of the stock of 
sald company and as a stockholder therein of thirty (50) shares of 
stock, under and by virtue of his legal liability as such assignee, as 
hereinbefore set forth, became and is indebted to him, the said plain- 
tiff, and liable to pay to him the sum of nine hundred dollars 
($900.00) ; and, being so liable, the said defendant, in consideration 
thereof, promised to pay the same to the plaintiff when thereto re- 
quired, 

But the plaintiff furthersays that the said defendant, though 

o0 often hitherto requested, has failed and refused to pay the 

same, and has not paid the same or any part thereof, and the 

plaintiff claims (8900.00) nine hundred dollars, with interest thereon 

from the I4th day of December, A. D. 1580, until paid, besides the 
costs of this suit. 

And the plaintiff further sues the defendant, for that the defend- 
ant became indebted to the plaintiff for other money payable by the 
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defendant to the plaintiff for goods sold and delivered by the plain- 
tiff to the defendant, and for work done and materials provided by 
the plaintiff for the defendant at his request, and for money lent by 
the plaintiff to the defendant, and for money paid by the plaintiff 
for the defendant at his request, and for money received by the de- 
fendant for the use of the plaintiff, and for money found to be due 
from the defendant to the plaintiff en accounts stated between them ; 
and, being so indebted, the said defendant, in consideration thereof, 
afterwards undertook and faithfully promised the said plaintiff to 

pay him the money in this count mentioned when he, the 
ol said defendant should be thereunto afterwards requested, but 

did not pay the same, although often requested so to do, and 
the plaintiff claims $5,400.00, with interest thereon from the 14th 
day of December, 1880, until paid, according to the particulars of 
demand here annexed, besides the costs of this suit. 


HENRY WISE GARNETT anp 
CONWAY ROBINSON, Jr., 
Attorneys for Plainttff. 


The defendant is to plead hereto on or before the first special 
term of the court vecurring twenty days after service hereof; other- 
wise judgment. 

HENRY WISE GARNETT anp 
CONWAY ROBINSON, 
Attorneys for Plaintiff. 


Particulars of Demand. 


Mr. Hamilton G. Fant dr. to John Glenn, substituted trustee in a 
certain deed of trust bearing date the 20th day of September, 1866, 
executed by the National Express and Transportation Company 
to John Biair Hoge, John J. Kelly, and C. Oliver O’Donnell to 
secure its creditors. 


For thirty per cent. of one hundred and eighty (180) shares of the 
capital stock of said company, of the face value of one hundred dol- 
lars per share, of which said shares the said Hamilton G. Fant is 

the holder, heretofore assessed and called for by competent 
52 authority, to be paid to and received by the plaintiff, John 

Glenn, to wit, by a decree of the chancery court of the city 
of Richmond, Virginia, entered herétofore, to wit, on the 14th day 
of December, 1880, in the suit of W. W. Glenn’s Administrator and 
others vs. The National Express and Transportation Company and 
others, therein pending. Said assessment and eall amounted to 
$5,400.00, with interest thereon from the 14th day of December, A. 
D. 1880, until paid. 
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Demurrer to Amended Declaration. Iiled May 11, 1885. 
In the Supreme Court of the District of Columbia. 


JouN GLENN, Trustee, ) 
vs. .At Law. No. 24942. 
ITAMILTon G. FANT. 


The defendant says that the amended declaration is bad. in sub- 
stance. 
Hf. WH. WELLS, 
Alt’y for Defendant. 


Norr.—A mong the matters of law intended to be argued are: 
De Ist. That the said plaintiff, claiming tohave been appointed 
trustee by decree passed in a certain cause instituted and de- 
pending in the chancery court of the city of Richmond, in the State 
of Virginia, cannot maintain the action instituted herein against 
said defendant in the District of Columbia. 
2d. The plaintiff, as trustee or other officer under the alleged de- 
cree, cannot sue in this court. 
And for other matters apparent on the face of the declaration. 


Plaintiff's Joinder in Def’t's Demurrer to PUiP’s Amended Declaration. 
Filed May 12, 1855. 
In the Supreme Court of the District of Columbia, the 12th day of 
May, 1885. 
Joun GLENN, Trustee, &c., Plaintiff, 
vs. ‘At Law. No. 24942. 
Hamintron G. Fant, Defendant, 


The plaintiff says that the plaintiffs amended declaration is good 
in substance. 
HENRY WISE GARNETT anpb 
CONWAY ROBINSON, Jr., 
Attorneys for Plaintiff. 


| Stipulation of Parties. kiled May 1G. LSS7. 
In the Supreme Court of the Distriet of Columbia. 


JOUN GLENN, Trustee, &e., Plaintiff, ) 
vs. At Law. No. 24942. 
Haminton G. Fant, Defendant,  } 


It is, this 15th day of May, A. D. 1857, hereby stipulated and 
agreed by and between Henry Wise Garnett and Conway Robinson, 
Jf... attorneys for the plaintill in the above-entitled eause, and the 
defendant in the above-entiled cause, Hamilton G. Fant, in proper 
erson, respectively, that the present demurrer in this cause shall 
e overruled by the court, and that then this stipulation shall 


A ne mi mm 


22 JOUN GLENN, TRUSTEE, &¢., VS. HAMILTON G. FANT. 
be filed, and that thereupon the court shall consider said cause 
as if there had been pleaded the general issue; as if a plea had 
been entered in said cause that the said John Glenn, claiming 
to be appointed as aforesaid, cannot sue in this jurisdiction; as if a 
special plea of limitations of three years had been entered claiming 

the right of action to have accrued at the date of the deed 
DO of trust in said agreed statement; as if a special plea of limita- 

tions of three years had been entered claiming said right of 
action to have accrued at the time of the filing of the bill in Rey- 
nolds vs. The National Express and Transportation Company (Ix- 
hibit Y); as if a similar plea of limitations of three years had been 
entered claiming said right of action to have accrued at the time of the 
making of the decree filed in said cause (Exhibit Y) last mentioned ; 
as if a similar plea of limitations of three years had been entered 
claiming the right of-action to have accrued at the time of the filing 
of the bill in Glenn vs. The National Express and Transportation 
Company (Exhibit X), and as if a special plea had been entered 
that the decree duly passed December 14th, 1880, in Glenn vs. The 
National Express and Transportation Company (Exhibit X) had 
been released by the decree passed subsequently therein on the 21st 

day of July, 1883, and as if issue had been joined on each and 
5G all of said pleas, and as if said cause were reguiarly at issue and 

for trial on each and every the several pleas hereinbefore re- 
cited; and should it be considered by the court that any of the 
matters and things established by the agreed statements of facts 
under this stipulation should be set up by the plaintiff by replica- 
tion to instead of under a joinder of issue upon any of said pleas, 
then it is hereby stipulated and agreed that the court shall give the 
plaintiff all the benefit derivable from such a replication and a 


joinder of issue thereon by the defendant should the same be con- 


sidered material, without In any way, however, abandoning the 
benefit of or rights under such joinder of issue to any of said 
pleas. 
And it is hereby further stipulated and agreed between the under- 
signed, counsel for the plaintiff, and the defendant, in proper person, 
respectively, in the above-entitled cause, that said cause shall be heard 
Upon the agreed statement of facts hereto annexed asa part hereof, 
with leave to any party to refer to Exhibits X and Y herewith 
ay) filed; that said cause shall be argued upon said statement of 
facts, exhibits, and pleadings now filed, and that either party 
may, In argument, rely upon any and all grounds of action or de- 
fence arising from said agreed statement of facts, exhibits, and plead- 
Ings; that the right to a jury isshereby waived, and it is hereby 
stipulated and agreed that said cause may be submitted to the court 
and heard and decided by the court (without any jury) upon said 
agreed suatement of facts, exhibits, and pleadings, and that, with the 
consent of the justice holding the circuit court, said eause may be 
certified to the general term of this court, to be heard in the same 
manner by said court in general term in the first instance, and if 
not so certified aa appeal may be taken by any party from the de- 
cision or Judgment of the circuit court to said court in general term, 
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and that in case of such appeal no bond shall be required by or of 

any party, and that such appeal may be taken and perfected 

58 without any bond or undertaking being given ; and it ts 

hereby further stipulated and agreed that either party to this 

‘“ause may take an appeal or writ of error from the decision of said 

court in general terin to the Supreme Court of the United States, 

and that in that event said cause shall be heard and decided 

in the same manner by the Supreme Court of the United States; 

and it is hereby further stipulated and agreed that if, upon consid- 

eration of said cause, to be argued as aforesaid, the court shall be of 

8 = opinion that the plaintiff hath a right to recover, then judgment 

“we shall be by the court, and without the intervention of a jury, given 

. and entered for the plaintiff and against the defendant for the sum, 

with interest and costs of suit, as claimed by the plaintiff against 

the defendant; and if upon said consideration the court shall be of 

opinion that the plaintiff is not entitled to recover, then judgment 

shall be by the court, and without the intervention of a jury, entered 
for the defendant for costs of suit. 


— 


Agreed Slafement of kacts. 


5Y That the defendant in the above-entitled cause is the sub- 
scriber for and assignee of the amount and the number of 
shares, respectively, for which he is, respectively, sued in this cause of 
the capital stock of The National Express and Transportation Com- 
_pany, a body corporate of the State of Virginia, duly incorporated 
under the laws thereof, having been incorporated on or about the 
12th day of December, A. D. 1565, and said defendant thereby 
agreed to be liable for and undertook and promised tO pay for each 
and every share so subscribed for by the said defendant and so as- 
signed to said defendant, respectively, the sum of one hundred dol- 
lars, in such instalments and at such times and as and when the 
said defendant might be lawfully called upon and required to pay 
the same, according to the legal tenor and effect of the law under 
which said company was so incorporated, and said subseription 
to said stock made by said defendant and said assignment of said 
stock made by said defendant, respectively, whereby and by force of 
said subseription and by force of said assignment, respectively, said 
defendant respectively became and was received and admitted as a 
stockholder in said company, and undertook and agreed to 
" 60 sue and be sued, implead and be impleaded, contract and be 
contracted with, in said corporate name as to all matters 
touching and effecting the property, duties, rights and obligations of 

said corporation. 
That the operations of said company were not attended with sue- 
cess, and, it being largely indebted, the president and board of di- 
rectors of said company, at a meeting held on September ISth, 1866, 
by resolution then passed, did direct the then president of said com- 
pany to execute and acknowledge for record a deed conveying all 
the property of said company, of every species whatsoever, to trus- 
tees In trust to secure its creditors upon such terms as he might deem 
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equitable, substantially in accordance with the draft of a deed sub- 
mitted to said meeting of the board, and with special regard to the 
pledges of the company already made to the Bank of Commerce 
of Baltimore and to the Baltimore and Olio Railroad Company. 
That on the 20th day of September, 1886, said deed in trust (thus 
61 directed) was duly executed and delivered, and was recorded 
on the 2ist day of September, 1866, and that the same is in 
the words and figures in which the same is set out in the record of 
the suit of Glenn’s Administrator, &e., vs. The National Express and 
Transportation Company and others, which record is herewith filed 
marked Exhibit X, and is hereinafter more particularly referred to 
asa part hereof; that the trustees named in said deed in trust ac- 
cepted and entered upon the performance of the trusts thereby cre- 
ated: that the defendant, at the time that the said deed of trust was 
executed and delivered as aforesaid, and at the time that the debts 
and liabilities thereby secured were incurred, was a stockholder in 
said company under the subscription and assignment aforesaid, and 
was the holder of said stock subscribed for by him and assigned to 
him, respectively, as aforesaid, and has continued to be the holder 
thereof up to the present time; that the said company at the 
G2 time of the execution and delivery of said deed in trust had 
called for and required to be paid for by the persons legally 
bound to pay therefor, including the defendant, only 20 per cent. of 
the par value of said stock, and had suffered and permitted the resi- 
due of said par value of said stock, including the amount for which 
the defendant is sued in the above-entitled cause, to remain uncalled 
for in the hands of the persons legally Hable to pay the same, In- 
cluding the defendant, and that the amount for which the defendant 
is sued in said cause above mentioned had not then been paid and 
never has since been paid by the defendant, either in whole or in 
part. 

That thereafter a certain cause was instituted in the chancery 
court of the city of Richmond, in the State of Virginia (and after- 
wards removed ito the circuit court of the county of Henrico, Va.), 
in which, first, Win. W. Glenn, and afterwards, upon his death, John 

W. Wright, sheriff of the citv of Richmond, and, as such 
3 official,administrator of said William W. Glenn, deceased, and 

other persons claiming to be creditors of said company were 
complainants and the said The National Express and Transportation 
Company, the said John J. Kelly, and Jolin Blair Hoge and certain 
other persons, officers of said company, were defendants, and certain 
proceedings were therein bad, all of which will more fully and at 
large appear by a copy of the record in said cause herewith filed 
and marked Exhibit X for identification, and the same and what is 
thereby established is hereby referred to as a part of this agreed 
statement of facts. 

That the plaintiff accepted the appointment so made in said cause 
and the trust conferred upon him by said decree therein, and com- 
plied with the terms and conditions thereof, and was and is duly 
qualified to act under said appointment and to carry out the trusts, 
have the rights, and perform the duties conferred upon and 
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64 required of him by said decree, and demanded payment of 
the assessment from all the stockholders, ineluding the de- 
fendant. 

That the plaintiff has never received any conveyance, transfer, or 
assignment from the trustees named in the said deed, in trust, exe- 
cuted by them or any of them. 

That the decree passed in said cause on July 21st, 1885, was vot 
accepted by the defendant in the above-entitled cause. 

That on the Sth day of August, 1866, Josiah Reynolds, claiming 
to be a stockholder of said company, filed his bill against said com- 
pany in the cireuit court for the eastern district of Virginia, and 
certain proceedings were therein had, which will more fully 
and at large appear by.the record in said cause; which record is 
herewith filed and marked Exhibit Y for identification, and the 
same and what is thereby established is hereby referred to as part of 
this agreed statement of facets. 

‘That the laws of the State of Virginia may be referred to 
65 as part of this agreed statement of facts. 

That the caption of the stock subseription, signed by the 
defendant and by his assignors, respectively, for the stock, on account 
of which he is sued in this cause, is in the following form, viz: 

“We, the undersigned, hereby subscribe the amountand the num- 
ber of shares opposite our names to the stock of the National Ex- 
press Company, and bind ourselves, our heirs, &e., to pay said amount 
in such instalments as may be called for by said company, and to 
pay one per cent. at the time of subscription.” That in the Supreme 
Court of the United States this cause shall be submitted to the Court 
without any oral argument, either side, however, having the right 
to file a printed brief or briefs in the Supreme Court of the United 
States if desired. 

ITAMILTON G. FANT. 

HENRY WISE GARNETT anxp 

CONWAY ROBINSON, Jr, 

Attorneys for the Plaintiff. 


O6 Pleas Before the Judge of the Chanee ry Court of the City of Rich- 
mond. 
VIRGINIA: 
In the Chancery Court of the City of Richmond. 


W. W. Gienn’s ApMINisTRATOR, K&e., 
v. 


Tne Natrioxat Express AND TRANSPORTATION ComPANy and Others. 


Be it remembered that heretofore, to wit, on the 28th day of No- 
vember, 1871, came the plaintiff, W. W. Glenn, suing on his own 
behalf and of such other ereditors of the National Express and 
Transportation Company as may become parties to this suit and 
contribute to the expenses thereof, by counsel, and sued out of the 
clerk’s otlice of the chancery court of the city of Richmond sub- 
I—S2 


26 JOHN GLENN, TRUSTEE, &¢., VS. HAMILTON G. FANT. 


penas in chancery against the defendants, William H. Perot, presi- 
dent of said company; William Davies, D. J. Foley, M.G. Harman, 
Joseph R. Anderson, F. P. Zimmerman, J. Carter Mowbray, William 
H. Webb, Lorenzo Norvell, John Blair Hoge, C. Oliver O'Donnell, 
and John J. Kelly, directed to the sheriffs of the city of Richmond 
and town of Staunton, and returnable to Ist December rules, 1871, 
which subpcenas in chancery and returns of the sheriffs thereon are 
in the words and figures following, to wit: 


Subpa nag. 


The Commonwealth of Virginia to the sheriff of the city of Rich- 
mond, Greeting: 

We command you that you summon William II. Perot, president 
of said company ; William Davies, D. J. Foley, M. G. Harman, 
Joseph R. Anderson, F. P. Zimmerman, J. Carter Mowbray, Wm. 
Hl. Webb, Lorenzo Norvell, John Blair FHHoge, C. Oliver O'Donnell, 
and Jolin J. Kelly to appear at the clerk's office of the court of 

chancery of the CILY of Richmond, at the rules to be held for 
Oi the said court, on the first Monday in December, 1871, to an- 

swera bill in chancery exhibited against them in our said 
court by W. W. Gicun, suing on his own behalf and of such other 
creditors of the National Express and ‘Transportation Company, a 
Company chartered and incorporated under the laws of the State of 
Virginia, as may become parties to this suit and contribute to the 
eXpelises thereof, and have then — there this writ. 

Witness Benjamin HH. Berry, clerk of our said court, at the court- 
house, the 28th day of November, 1871, and in the 96th year of our 
foundation. 

BENJ. H. BERRY. 
Return. 


Executed on Joseph R. Anderson November 25th, 1871, by de- 
livering liin a true copy of the within s’p'a in chan. The others 
not found. 

BENJ. T. AUGUST, D. S., 
For JOHN W. WRIGHT, S.C. R. 


Executed in the city of Richmond, said Anderson being a resident 
of said city. 


The Commonwealth of Virginia to the sheriff of the town of Staun- 
ton, Greeting : 

We command you that You summon W. G. Ilarman to appear at 
the clerk's office of the court of chancery of the city of Richmond, 
at the rules to be held for the said court, on the first Monday in De- 
cember, 1871, to answer a bill in chaneery exhibited against him 
and others in our said court by W. W. Glenn, suing in his own 
behalf and of such other creditors of the National Iexpress ana 
Transportation Company, a COMPANY chartered and Incorporated 
under the laws of the State of Virginia, as Inay become parties to 
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this suit and contribute to the expenses thereof, and have then — 
there this writ. 

Witness Benjamin H. Berry, clerk of our said court, at the court- 
house, the 28th day of November, 1871, and in the 96th year of our 
foundation. 

BENJ. H. BERRY. 
Return. 


Executed December 4th, 1871, as to M. G. ITarman, by leaving 
at his residence, in the city of Staunton, with a white member of 
his family over sixteen years of age, a copy of this “eh’y 
6S s’p'a.,” explained its purport, and requested that the same be 
handed to said M. G. Harman on his return, he being from 

home at the time. 


W. L. MAURY, S. A. Co. 


And at another day, to wit, at rules held in the clerk’s oflice of 
the chancery court of the city of Richmond, on the first Monday, 
being the 4th day, of December, 1871, came the plaintiff and filed 
his bill, which bill and exhibits therewith are in the words and 
figures following, to wit: 


Bill. 
W. W. GLENN 


Us. 


Tue NATIONAL Express AND TRANSPORTATION Comr’y and Others. 


To the Honorable Edward H. Fitzhugh, judge of the chancery court 
of the city of Richmond: 

Humbly complaining, showeth unto your honor your orator, 
William W. Glenn, of Baltimore city, who files this bill on behalf 
of himself and such other creditors of the National Express and 
Transportation Company as may become parties to this suit and 
contribute to the expense thereot; that vour orator is a creditor of 
the National Express and Transportation Company to the amount 
of $42,501.51, with interest thereon from the 24th day of June, 
1870, for which sum your orator recovered a judgment against said 
company, in the superior court of Baltimore city, on the 24th day 
of June, 1870, as will appear by a short copy of said judgment 
herewith filed and made a part of this bill, marked Complainant’s 
Exhibit W. W. G. No.1, and full transcript of which judgment 
your orator will produce when thereto required. 

And your orator charges that satd) National Express and ‘Trans- 
portation Company was duly incorporated by the Legislature of 
the State of Virginia on the — day , 1865, as will appear 
from ihe act of incorporation found among the printed laws of 
said State, to which reference is hereby made, and a copy whereof 
will be produced when required. 

And your orator further charges that said company accepted said 
act of incorporation and proceeded to conduct its business In pur- 
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suance thereof until the 20th day of September, 1866, when said 
COT PALLY, having become much embarrassed in its affairs) and 
OW lly large debts to Various persolls, executed il deed of trust for 
the benetit of its creditors to the defendants, John Blair Hoge, C 
Oliver O'Donnell, and John J. Kelly, dated the 20th day of Sep- 
tember, 1866, which was duly recorded im the city of Richmona, 
in the city of Baltimore, and elsewhere, and a copy of which 
GY is hereinwith tiled and madea_ part of this bill, marked 
Complainant’s Exhibit W. W. G. No. 2. 

And your orator further charges that the assets of said company, 
to which its creditors have to look mainly for the payment of their 
debts, consist of the amounts contracted to be paid by the sub- 
scribers to its capital stock. 


; , , >. + 
And vour orator charges that the total number of shares of the 
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has been since paid or collected from the delinquent stock- 
holders. 

70 And your orator further charges that no subsequent call or 
assessment was made upon its stockholders by said company, 

and that eighty per cent. of the amount of said subseriptions re- 

mains unealled for and unpaid. 

And your orator charges that said trustees were not requested to 
take possession of said trust estate under said deed until on or 
about the 5rd day of November, 1866, and that in the meantime 
nearly all of the visible property of said company had been levied 
upon and taken under legal process by its creditors, and that the 
amount of the same was wholly insufliciert to pay the debts of said 
company. 

And he further charges that said company had hypotheeated or 
otherwise used and parted with a considerable an ount of the notes 
and other obligations received by it from stockholders on account 
of amounts due by them on said calls, and he charges that the 
actual amount of money realized and received by said trustees 
under said assignment was not sufficient to pay the debts due the 
preferred creditors of the first class, mentioned n said deed of trust. 

And your orator further charges that of the amount of the said 
assessments upon the subscribers of twenty per cent. a large part 
cannot be collected at all, by reason of the insolveney of the sub- 
scribers, and your orater is infermed and believes, and believing 
charges, that a large part of said assessments has been lost by the 
lapse of time and cannot now be collected. 

And your orator further charges that as to the debts due upon 
said unpaid assessments said trustees allege that they have been 
hindered and delaved in the collection of the same by adverse liti- 
gation in the State of Maryland and in the State of New York and 
in other States; and he charges that it is represented by said’ trus- 
tees that their right to collect the debts due the company by sub- 
scribers on said assessments has been called in question In some 
of the suits, and the validity of said deed of trust has been dis- 
puted. 

And your orater further charges that in some of said suits said 
trustees have been enjomned from proceeding to collect the debts 
due said COTMPMAILY, and said trustees have thus far been able, as 
they represent, to collect Very little, if any, of said debts, by rFeasou 
of the ditliculties Interposed by said litigation. 

And so your orator charges that the debts due said company and 
which ought to be applied to the parvinent of its creditors are 
either now lost, in a great part, or are in danger of being lost, and 
are not now available for the payment of said creditors. 

And your orator further charges that even if said trustees can 
Surimount the embarrassments and difficulties which they allege 

have prevented them hitherto from realizing said assets the 
7] amount which can be realized from all the property which 

passed to said trustees, and which could, under any cireum- 
stances, be realized by them, would be entirely inadequate to pay 
the just debts of said company. 
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lor your orator is advised and respectfully submits that by the 
true coustruction of said deed of trust no part of the eighty per 
cent. of subscriptions to said capital stock which had not been called 
for by said company from its subscribers passed to’ said trustees, 
nor any power to sue for or collect said subscription so uncalled 
for, but that the relations between said company and its subseribers, 


and their legal rights and obligations as to said uncalled for part of 
said subseripti ns, remained unaffected by said deed of trust. 

And your orator Is advised and respectfully submits that under 
suid deed of trust, assuming the same to be valid, said trustees ac- 

| no right to sue a subscriber for his subseription to said stock 
‘ept to the extent that said company could sue such subseriber ; 
and your orator is advised and respectfully submits that said com- 
pany could not sue one of its sub scribers for his subscription unless 
and until said company has first made an assessment or call upon 
such subscriber therefor; and so your orator is advised and respect- 
fully submits that, allowing, said deed to have full legal validity 
everywhere, and allowing said trustees to proceed without Impedi- 
ment to collect all debts due the company collectible by them, it 1s 
manifest that the provisions of said deed of trust are wholly inade- 
» to provide for the payment of the debts of said company, many 
of whose creditors your orator charges are 10 very needy eircuni- 
stances, and all of whom have waited nearly five years for the satis- 
tion of then just demands. 
And your orator further charges that even if said company were 
now lo levy an additional assessment upon its stockholders it is 
doubtful whether the right to sue for and collect such assessment 
would rest in said trustees under said deed, and in attempting to 
collect the same said trustees would meet with this additional em- 
barrassment, besides those which they allege have attended their 
eflorts to collect the calls already made and unpaid at the date of 
suid deed, and which were intended to be conveyed to them by said 
deed. : 
And your orator further charges that if it be held that any new 
call were to be made Ly\ sald Company would not pass to said trus- 
tees, and they would not for any reason be entitled to coHect the 
amount thereof, but that the amount of such calls would be due to 
tlie said company by the stockholders, it would lead to ruinous and 
disastrous conse Mmuchces, inasmuch as the creditors of said COMMpany 
vould chacavor to reach the amounts due to said COMmMpany under 
uch additional call from its solvent stockholders, and much 
hereot would be lost In the expenses of litigation, and an 
equitable and just division thereof among the creditors would 
be wholly defeated, as your orator further charges that a large part 
of the debts of said Company are Loo small to Justify the holders of 
thet, Who are Door men, In entering upon such a race of diligence. 

And your orator further charges that it will be necessary to re- 
sort to the residue of said subscriptions In order to provide the 
quisite means to pay tle debts of said company; and he is ad- 
vised and re a ctiully submits threat said subscriptions, sO lar ils the 
samme are Unpaid, constitute a trust fund for the payment of the 
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debts of said company, and that the same can and ought to be col- 
lected and so applied. 

And he further represents that, inasmuch as the stockholders re- 
side within different jurisdictions, it is impossible for the creditors 
to make them all defendants in any one court and compel an eqti- 
table contribution from them to raise a fund suflicient to pay the 
debts of said company. 

And he is advised that to proceed against the stockholders who 
are within the jurisdiction of each court wouid increase litigation 
and would lead to other injurious consequences. 

For your orator is advised that should the creditors proeced 
against the stockholuers within the jurisdiction of any one court 
they would be entitled to compel said stockholders to contribute to 
the extent of their unpaid subscriptions, without reference to the 
contribution that should be made by other stockholders not within 
said jurisdiction, and would force those so conipelled to contribute 
to resort to stockholders elsewhere for contributions and indemnity, 
and thus greatly multiply litigation and expense. 

And your orator is advised and respectfully submits that in 
view of the difficulties and embarrassments which are alleged by 
said trustees to have attended their eflorts to collect so much of 
the debts of said company as was intended to be conveyed to them 
by said deed of trust, and in view of the further and additional 
difficulties that would attend any attempt on the part of the said 
trustees to collect anv new call to be made by said company, and 
in view of the ruinous expense, loss, and injustice that would at 
tend an attempt on the part of said company to collect such new 
call as debts due to itself, and in view of the necessity there is that 
resort must be had to the subscribers to provide means for paying 
the debts of said company, and in view of the expense, multiplicity 
of litigation, and other difficulties that would attend the proceed- 
ings of the creditors against the stockholders directly in the difler- 
ent States and jurisdictions in which said stockholders reside, and 
In view of the unquestionable right of said creditors, in some form, 
to compel payment from said stockholders, the said creditors 
are entitled to the interposition of a court of equity for their re- 

lief. 
73 And he is advised and respectfully submits that said ered- 

itors are entitled to have an account taken of the debts of said 
company, and of the assets now available for the payment of the 
same other than the unpaid subscriptions, and that they are en- 
titled to have an ascertainment of the amount of said unealled for 
and unpaid subseriptions, which will be required to provide means 
for the payment of the debts of said company in full, and that im 
ascertaining the amount so required a proper allowance should be 
made for probable losses by insolvency of stockholders and other- 
wise and for the expenses of collecting the same and ef this proceed- 
ing, and to have a decree requiring said company to make a call or 
assessment upon its stockholders sufficient to provide said necessary 
amount, and to have the debts ereated by such call placed in the 
hands of some person or persons, to be appointed by this court, with 
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adequate authority and power to sue for, collect, and receive the 
same and bring the same into this court to await its further order. 

And vour orator further charges that before the questions relat- 
ing to the powers, rights, and obligations of said trustees under said 
deed of trust can be finally decided there is imminent danger that 
a large part of the said subscriptions to the stock of said company 
may be lost by the insolvency of the subseribers and other causes. 

And he is turther advised that he and the other creditors are en- 
titled to have said deed of trust pronounced upon and construed by 
this court, and to have the powers and duties of the trustees there- 
under and the rights of the creditors ascertained and defined. 

And he is advised that as said company isa Virginia corporation, 
and as said deed of trust conveys nothing but personal property, 
whatever force and effect may be given to the same by the law of 
this State will be respected and enforced in the courts of other States 
when said deed may be drawn in question, so far as the law of Vir- 
ginia with reference to said deed may not conflict with the positive 
law of such other States. 

And so your orator is advised and submits that he and the other 
creditors of said company are entitled to have the judgment of this 
court as to the validity and seope of said deed of trust under the 
laws of Virginia. 

And your orator further charges that there has not been recently 
any election of officers by said company, but he is advised that, 
under its charter and the laws of Virginia, the officers of said com- 
pany last elected remain such officers until the election and quali- 
fication of their successors, and are competent to exercise the power 
of such officers. 

And he is further advised and submits that under the laws of 

Virginia the corporate franchises of said company and its ex- 
74 istence as a corporation continue in full force and effect until 

the affairs of said company shall have been fully settled and 
Its debts paid. 

And your orator charges that William H. Perot, of Baltimore, is 
the president of said company, and that the board of directors thereof 
are William Devries and D. J. Foley, of Baltimore; M. G. Harman, 
of Staunton, Virginia; Jos. R. Anderson, of Richmond; F. P. Zim- 
merman, of Augusta, Georgia; J. Carter Mowbray, of Washington, 
D.C.; Wm. H. Webb, of New York city, and Lorenzo Norvell, whose 
residence is unknown to your orator. 

The principal office of said corporation is in the city of Richmond, 
in the State of Virginia. 

lorasmuch, therefore, as your orator and the other creditors of 
said company are without remedy in the premises, save in a court 
of equity, and to the end that an account may be taken of the debts 
due by said company, and that said trustees may state what amount, 
if any, of money or other property they have received for the pay- 
ment of the debts of said company, and what payments they have 
made, and what debts and other property or money belonging to 
said company they now hold under said deed of trust, and that an 
account may be taken of such available assets of said company as 


= 


as 


j 


vey 
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may now be held by said trustees, and of the subseriptions yet un- 
paid and unealled for, and of the value thereof, and that the amount 
necessary to be assessed upon the solvent subscribers of said com- 
pany in order to provide means for the payment of its debts and of 
the expenses of collecting and administering the same may be ascer- 
tained, and that said board of directors of said company may be de- 
creed to levy an assessment or to make a call upon the subseribers 
for payment of a sufficient amount of their unpaid and uncalled for 
subscriptions to pay the said debts and all necessary expenses, In 
ease sald board of directors shall otherwise be unwilling or fail to 
take such account and to make such call voluntarily ; 

And that the validity, effect, and scope of said deed of trust may 
be ascertained and pronounced upon by this court, and the powers, 
duties, and rights of the trustees, and of the creditors of said com- 
pany thereunder, may be ascertained and interpreted, and the exe- 
cution of said trust, if the same be held valid, be decreed, and that 
in the meantime a receiver or receivers ad litem may be appointed 
by this court, with power and authority to receive, sue for, and col- 
lect and reduce to money all debts, choses in action, and claims 
now in the hands of said trustees, and to take possession of and sell 
all property vendible in its nature held by said trustees, and with 
full power and authority to sue for, receive, and coliect any moneys 
that may become due from any stockholders of said company 
upon any new or additional calls that may be made by said 

company upon said stockholders, and that said trustees and 
79 said company may be required to execute and deliver to satd 

receiver or receivers, or trustees ad litem, any and all assign- 
ments, deeds, and conveyances as may be necessary to vest such re- 
ceiver or receivers, or trustees ad litem, with I crit power and author- 
ity to sue for, demand, and receive such debts or other property of 
said company, or that, in case the same be necessary, (hat such 
receiver or receivers, or trustees ad lite hil, hay be authorized to use 
the names of said trustees or of said company in prosecuting any 
sults or actions that may be ne Cssary to compel payment of any 
debts due said trustees or said company, or to reduce its property to 
possession, and that such receiver or receivers, or trustees ad litem, 
may bring into this court, to await its final order, any and ali moneys 
received or collected by him or them under said deerce or order, and 
that your orator and the other creditors of said company may have 
such other or further relief as the equity of the case may require 
and to your hionor may seem meet — may it please your honor to 
grant unto your orators the writ of subpcena to the said The National 
Ix press and Transportation Company, and to the officers and di- 
rectors thereof above named, and to the said John Blair Iloge, C. 
Oliver O'Donnell, and John J. Kelly to be directed, commanding 
them to be and appear in this court and answer fully in the premises, 
and show cause, if any they have, why a deeree should not be passed 
as prayed and your orator have the relief he seeks. 

And your orator, as in duty bound, will ever, &e. 

MARSHALL & FISITER. 

JOUN TOWARD, p. ¢. 


h—— SP 
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this deed and on or before the first day of November next, after 
first applying to said debts the net proceeds, according to the said 
party of the first part from such transportation such net proceeds, 
being what may remain of the compensation received for such 
transportation after paying the current expenses of the business, 

and notwithstanding anything hereinbefore contained, the 
78 said party of the first part shall have a right to receive all 

tolls and compensation accruing for the transportation of 
express matter not yet delivered to consignee or not yet transported, 
although under existing contracts. . 

Ninthly. That out of the remainder of the moneys which shall 
arise and come to the possession of the trustees under this deed they 
shall pay (so far as such remainder shall be sufficient) all other debts 
and liabilities of the said party of the first part now existing In 
rateable proportion, so far as such debts and liabilities shall be made 
known to the trustees, within ten months after the date of this deed 
or before they shall have distributed any money under the ninth 
clause. 

Tenthly. That any moneys remaining in the hands of the trustees 
herein named after satisfying the foregoing trusts shall be paid to 
said party of the first part. 

In testimony whercof Joseph IE. Jolinston, president of the said 
National Express and Transportation Company, by virtue of author- 
ity in him vested by an order and resolution of the board of directors 
of said company, hath affixed the common seal of said corporation 
to this deed as the act and deed of said corporation, and as evidence 
thereof he also subscribes his name hereto the day and year above 
written. 

[L. s. ] J. E. JOHNSTON, 
President, &e. 
CITY OF LICH MOND, State of Virginia : 


I, Roger J. Page, a notary public for the corporation aforesaid, in 
the State of Virginia, do certify that Joseph KE. Johnston, president 
of the National Express and Transportation Company, whose name 
is signed to the writing above, bearing date September 20th, 1866, 
has acknowledged the same before me in my corporation aforesaid. 

Given under my hand this 20th day of September, A. D. 1866. 


(Signed) ROGER J. PAGE, NP. 
(Signed) J. k. JOUNSTON. 


Crry oF Ricumonp, To wit: 


In the office of the court of hustings of the said city the 21st day 
of September, 1566, this deed was presented, and, with the 


79 certificate annexed, admitted to reeord at forty-five minutes 
past six o'clock p. m. 
Teste: RO. HOWARD, Clk. 
A copy. 
Teste: BENJ. H. BERRY, 


Clk Ch'y C't, Richmond. 


ad 


Ve 


ad 
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I, Samuel M. Evans, clerk of the circuit court of Baltimore city, 
do certify that the aforegoing is truly copied trom the original filed 
in said cause. | 

In testimony whereof I hereunto set my hand and affix the seal 
of the said court this 16th day of February, A. D. 1567. 

[L. s.] SAMUEL M. EVANS, Clerk. 


And the subpeenas having been returned executed on Jos. Rh. An- 
derson and M. G. Harman, it was ordered that unless they should 
appear at the then next rules and plead, answer, or demur to the 
plaintiff’s bill the same would be taken for confessed as to them 
and the matters thereof decreed accordingly; and the cause was 
continued for directions as to the other defendants. 


And at another day, to wit, at rules held in the clerk’s office of 
the said court, on the last Monday in December, 1S70— 

The defendants, Jos. R. Anderson and M. G. Ilarman, still failing 
to appear, plead, answer, or demur to the plaintiff’s bill, the bill 
was taken for confessed, and, on motion of the plaintiffs counsel, 
the cause was set, for hearing as to them, and continued for dirce- 
tions as to the other defendants. 


And at another day, io wit, on the 4th day of August, IST)— 

Came the plaintiff, by counsel, and filed his amended and sup- 
plemental bill; which bill and the exhibits therewith are in the 
words and figures following, to wit: 


Amended and Supple mental Bill. 
In the Chancery Court of the City of Richmond. 


Joun W., W kiGHr, Sheriff, &e., and Adm’r of W. W. Gl tinh, who 
Sued, NC., 
vs. 
THe NATIONAL Express AND TRANSPORTATION COMPANY. 
RicuMonn, VA 

By way of amendment and supplement to the original bill 

SU heretofore filed in this honorable court in the above-entitled 
cause by William W. Glenn, now deceased, in behalf of him- 

self and other creditors of the National lux press and Transportation 
Company against the said company and others, John W. Wright, 
sheriff of the city of Richmond aforesaid, and as such administrator 
In Virginia of the estate of the said William W. Glenn, deed (the 
said suit having been revived and ordered to proceed in the name 
of said Wright, sheriff and administrator as aforesaid), respectfully 
states and charges that the said judgment mentioned and set forth 
in said original bill as having been obtained by the said Glenn 
against the said company is still unsatisfied, and that neither the 
said company nor any of its officers or agents has made uny etlort 
to satisfy or done anything looking to the satisfaction of the same, 
in whole or in part. On the contrary, alike the said company, its 
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officers and agents, and its trustees, the said John Blair Hoge, J. J. 
Kelly, and C. Oliver O'Donnell, have neglected, failed and refused 
to take any step towards the satisfaction and payment of said debt. 
Meanwhile many of the stockholders of said company have become 
insolvent or bankrupt, and others have departed this life, leaving 
their estates in confusion and all of the reasons which originally 
made it proper for this court to grant the relief prayed for in said 
bill now exist with greatly increased strength and urgency. Indeed, 
instead of doing their duty in the premises, the said company and 
its said trustees have rather set the creditors at defiance than made 
any effort to pay the corporate debts, and alike by their delay and 
non-action and by their obstruction of action on the part of the 
creditors, including the said W. W. Glenn, have seriously imperilled 
the payment of said debts. 

The books of the said company are in the possession of said 
trustee, John J. Kelly, who was the last superintendent of the com- 
pany, and he both refuses to submit them to the inspection of the 
creditors of the company and to allow copies to be made for their 
use. Duta copy has now been obtained of the list of stockholders, 
and if the originai books cannot be obtained your complainant Is 
advised that this copy may be used in the case. It will be produced 
and filed in this cause when needed or required. 

The said John Blair Hoge and John J. Kelly, trustees in said 
deed of trust, are non-residents of this State. Said C. Oliver 
O'Donnell, who was the other trustee in said deed, is dead, and his 
estate has been committed to the sheriff of the said city of Rich- 
mond, who, by statute in such case made and provided, may, as his 
personal representative, execute, so far as said O'Donnell is con- 
cerned, the trusts of said deed; or this honorable court may appoint 
another trustee or trustees, if necessary, in the place of the said 
(Donnell and of the said John Blair Hoge and John J. Kelly, who 

refuse or fail to act, and who are out of the jurisdiction of the 
Sl court; jor your complainant is advised and insists that the 

trusts of said deed, whatever they may be, will not be per- 
mitted to fail because either of the absence, non-residence, recusancy, 
death, or other default or disability of said trustees or of any of 
them, and that if necessary or proper for the protection and realiza- 
tion of the rights of the ereditors of said corporation all of the prop- 
erly and estate of every kind of the sald corporation, which has 
long ceased to exercise its franchises or to do business, will, as a 
trust fund for the payment of the corporate debts, be directed to be 
conveyed (by a commissioner appointed for that purpose) either to 
a new trustee eo nomine or to such receiver or receivers as the court 
may appoint, who shall be clothed with full powers to collect all the 
assets of the corporation and be required to bring the proceeds into 
court for the satisfaction of the corporate creditors. 

And your complainant is further advised and insists that if, upon 
due requirement thereto, the said company should further fail to 


make such assessment upon its stockholders as may be necessury | 


to pay its corporate debts, it will be within the rightful jurisdiction . 


and province of this honorable court, in furtherance of justice, to 
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order and require such assessment to be made under its direction 
by one of its master commissioners, or otherwise, and the said 
assessment to be collected by due legal process and applied to thy 
payment of said debts. 

Your complainant is advised that such a course is within the 
legitimate jurisdiction and established practice of a court of equity, 
and certainly the circumstances of this case call strongly for the 
vigorous exercise of all necessary powers of remedial relief. 

Said corporation, national in name but Southern in its origin 
and aflinities, set out on its career in the fall of 1565 with the most 
brilliant and ambitious prospects. By many, perhaps by most, in- 
deed, who subscribed for its stock, it was thought to be a great 
money-making scheme, and it did not hesitate to incur a large in- 
debtedness in the establishment and earrying on of its business 
This, in great part, it was enabled to do by the warm sympathy, 
good wishes, and hearty co-operation of many of the worthiiest, 
most intelligent, and patriotic citizens and institutions of the land, 
from whom it received encouragement and credit in a liberal man- 
ner. And such, in fact, was the reality and the promising outlook 
of its large and prosperous business that, as appears by the said 
original bill, only a small part of the subscriptions to the capital 
stock was called for or paid in. But by the most unbusinesslike 
and culpable negligence and mismanagement, the great and useful 
enterprise was suffered to fall through in November, 1866, and its 
numerous friends and creditors—many of them creditors becatise 
friends—were left in the lurch, and have been permitted to remain so 

ever since: nay, while the COM pany has, as above stated, itselt 
S2 done nothing towards the payment of its debts but the exe- 

cution of the deed of trust aforesaid, the said trustees in said 
deed have wholly failed and refused to execute the provisions of 
said deed, though often requested thereto by the said W. W. Glenn 
and other creditors of the said company. 

Among the claims against the said company it is believed that 
there are none more meritorious than that of the said Glenn, which 
is for money paid as endorser for said company and for money lent, 
ce. Your complainant herewith files a complete transeript of the 
record in the case of the said Glenn against the said company in the 
superior court of Baltimore city, in the State of Maryland, in which 
the said judgment mentioned in the said original bill was obtained, 
which transcript is marked “R,” and is prayed to be taken as part 
of this amended and supplemental bill. The said judgment, as will 
be seen by an Inspection of said record, was founded upon three sev- 
eral negotiable notes made by the said company, and endorsed and 
paid by the said (;lenn, after due protest of the Same, andan account 
for money lent, &c., which said notes and account are duly set forth 
in said transcript, anal proof of which said original causes of action 
will be furnished if required. 

In consideration whereof your complainant prays that the said 
National Express and Transportation Company and the other per 
sons mentioned as parties defendant in said original bill (with 
exception of the said M. G. Harman, who is dead), namely, William 
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H. Perot, of Baltimore, Maryland, president of said company ; Wil- 
liam Devries and D. J. Foley, of Baltimore, Maryland; Joseph R. 
Anderson, of Richmond, Virginia; F. P. Zimmerman, of Augusta, 
Georgia; J. Carter Mowbray, of Washington, D. C.; William H. 
Webb, of New York, and Lorenzo Norvell, of Lynchburg, Virginia, 
who are directors of said company; M. B. Poiteaux, of Richmond, 
Virginia, cashier and treasurer of said company, and John Blair 
Hoge, of West Virginia, and John J. Kelly, of New York, surviv- 
ing trustess in said deed of trust in the proceedings mentioned, and, 
if deemed necessary or proper, John W. W right, sheriff! of the city 
of Richmond, and as such administrator of said C. Oliver O’Don- 
nell, dee’d, late one of the trustees in said deed, may be made parties 
defendant to this amended and supplemental bill, the said non- 
residents of the State of Virginia, by an order of publication 
duly made, and may be required to answer the same and said orig- 
inal bill; that the said claims of the said W. W. Glenn and other 
creditors of said company may be established and decreed to be 
paid; that all of the prayers in said original bill contained may be 
erinted as if the same were herein repeated ; that the said trustees, 
John Blair Iloge and J. J. Kelly, may be required to deliver up and 

surrender to this court all of the books of said company 
83 of every kind and description that came into their hands or 

into the hands of either of them; that the said trustees be 
removed from office, and, if necessary, another trustee or other trus- 
tees may be substituted in their place and stead, and the property 
and estate embraced in said deed of trust be conveved to such sub- 
stituted trustee or trustees or to such receiver or receivers as may be 
appointed by the court; that all proper process may issue; that all 
proper orders and decrees may be made, and that all such other, 
further, and general relief may be granted to your complainant and 
to the other creditors of the said National Express and Transporta- 
tion Com pai Vas the nature of the case nay require and to equity 
may seem meet; and he will ever pray, €e. 


JOIN HOWARD, p. ¢. 


lexiipir “Ry” with Amended and Supplemental Bill. 
STATE OF MARYLAND, | 
- rn ° a> | 
Ciuly of Baltimore, j 


At a session of the superior court of Baltimore city, In the eighth 
judicial circuit of the State of Maryland, begun and held at the 
court-house in the city of Baltimore, in and for the city aforesaid, 
on the second Monday of May (being the ninth day of the same 
month), in the year of our Lord one thousand eight hundred and 
seventy—present, the Ilonorable George W. Dobbin, “associate judge 
of the supreme bench of Baltimore city, assigned to and presiding 
in the superior court of Baltimore city; Augustus Albert, Esq., 
sheriff; George Robinson, clerk—among other were the following 
proceedings, to wit: | 


age 
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WitwtiaAM W. GLENN, Plaintiff, 
Us, 


Tur NATIONAL Exrress AND TRANSPORTATION COMPANY, Defendant. 


Be it remembered that heretofore, to wit, on the twenty-ninth day 
of April, in the year of our Lord one thousand eight hundred and 
sixty-nine, the said William W. Glenn, by Charles Marshal! and 
William A. Fisher, Esqrs., his attorneys, prosecuted and sued forth 
out of the court here the writ of the State of Maryland of summons, 
directed to the sheriff of Baltimore city, in the words and of the 
tenor following, to wit: 


S4 Writ of Summons. 

BALTIMORE Ciry, 7o wit: 

[u.s.] State of Maryland to the sheriffof Baltimore city, Greet- 
Ing: 

You are hereby commanded to summon the National Express 
and ‘Transportation Company, a body politie and corporate of the 
State of Virginia, and late holding and exercising franchise in the 
State of Marvland, of Baltimore city, to appear before the supertor 
court of Baltimore city, to be held at the court-house in the same 
city, on the second Monday of May next, to answer an action at 
the suit of William W. Glenn, and have, you then and there this 
writ. 

Witness the Hon‘able T. Parkin Scott, chief judge of the supreme 
bench of Baltimore city, the 11th day of January, 1869. 

Issued 20th day of April, 1869. 

GEO. ROBINSON, Clerk. 


And the said plaintiff, at the same time of bringing his action 
aforesaid, declared against the said defendant, and at the same time 
also filed therewith an affidavit, with three promissory notes, three 
protests, and accounts, which declaration, promissory notes, protests, 
accounts, and aflidavits are in the words, figures, and tenor follow- 
ing, to wit: 


Declaration. 
BALTIMORE City, Jo wit: 
In the Superior Court of Baltimore City. 


William W. Glenn, by Marshall and Fisher, his attorney, sues 
the National Express and Transportation Company, late a body 
politic and corporate of the State of Virginia, and late holding and 
exercising franchises in the State of Maryland— 

1. For money payable by the defendant to the plaintiff for goods 
bargained and sold by the plaintiff to the defendant. 

2. Work done and materials provided by the plaintiff for the de- 
fendant at its request. 

». Money left by the plaintiff to the defendant. 
6—US2Z 
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4. Money paid by the plaintiff for the defendant at its request. 

5. Money received by the defendant for the use of plaintiff. 

6. Money found to be due from the defendant to the plaintiff on 

accounts stated between them. 
SO 7. That the defendant, on the twenty-eighth day of April, 
1886, by its promissory note, now overdue, promised to pay 
to the plaintiff or order $5,000 at the Bank of Commerce, Balti- 
more, Maryland, four months after date, but did not pay the same. 

8. That the defendant, by its other promissory note, now overdue, 
on the ninth day of August, 1866, promised to pay to the order of 
Benjamin I. Ficklin $10,660.00, without offset, at the Bank of Com- 
merce, in Baltimore, on or before the 6th day of April, 1867, and 
the said Benjamin F. Ficklin endorsed the same to the plaintiff, 
but the defendant did not pay the same. 

9. That the defendant, by its other promissory note, now overdue, 
on the 9th day of August, 1866, promised to pay to the order of 
Benjamin FF. Ficklin $10,848.54, without offset, at the Bank of 
Cominerce, in Baltimore, on or before the sixth day of August, 1847; 
and the said Benjamin F, Ficklin endorsed the same to the plaintiff, 
but the defendant did not pay tie same. 

And the plaintiff claims $50,000. 

MARSHALL & FISHER, 
Attorneys for Plaintiff. 


Promissory Notes and Protests. 


$50,000. RiIcHMOND, Va., April 28th, 1866. 
| United States $5 internal revenue stamp. ] 


four months after date we promise to pay to W. W. Glenn or 
order, without offset, five thousand dollars, negotiable and payable 
at the Bank of Commerce, Baltimore, Md., value received. 
NATIONAL EXPRESS AND TRANS- 
PORTATION COMPANY, 
By J. E. JOHNSTON, Pres’t. 


Endorsed: W. W. Glenn; J. V. H. Allen, treasurer; H. R. Glenn, 
W. W. Glenn. 


86 $10,845.54. BALTIMORE, August 9, 1866. 
(U.S. 58., Int. Rev. conveyance, tive dollars and sixty cents. ] 


On or before the 6th day of August, 1867, the National Express 
and ‘Transportation Company will pay, at the Bank of Commerce, 
in Baltimore, to the order of Benjamin F. Ficklin, ten thousand 
eight hundred and forty-three dollars and 34 cents, without offset, 
for value received. 

NATIONAL EXPRESS AND TRANS.- 
PORTATION COMPANY, 
by M. G. HARMAN, I tce- President. 


Endorsed: B. F. Ficklin, W. W. Glenn. 


be 
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Unrrep STates OF AMERICA, } 
State of Maryland, 


On this day, the ninth of August, in the year of our Lord eighteen 
hundred and sixty-seven, at the request of Bank of Commerce, 
Baltimore, Md., bearer of the original promissory note, whereo! a 
true copy is above written, I, Joseph T. Atkinson, notary public, by 
letters patent under the great seal of the State of Maryland, coim- 
missioned and duly qualified, residing in the city of Baltimore, in 
the State aforesaid, presented the said promissory note at the Bank 
of Commerce and demanded payment; received for answer, “ No 
funds.” 


- To wit: 


[ COMPTROLLER’S SEAL. | 


Wherefore I, the said notary, at the request aforesaid, have pro- 
tested, and by these presents do solemnly protest, as well against 
the maker and endorser of the said promissory note as all others 
whom it may concern, for exchange, re-exchange, and all costs, 
charges, damages, and interests suffered and to be suffered for want 
of payment of the said promissory note. 

Thus done and protested at the city of Baltimore aforesaid; and 
on the same day I addressed written notices to the endorsers of the 
said promissory note, informing them that it had not been paid, 
payment therefor having been demanded and refused, and that they 

would be held responsible for the payment thereof. 
87 Sent notices to M. G. Harman, V. P. Nat. ex. & Trans. Co., 
the maker, and B. F. Ficklin, the first endorser, by depositing 
tnem in Baltimore post office, directed to them at Staunton, Va. 

Left notices for W. W. Glenn, the last endorser, and Thomas G. 
Pratt, receiver, Nat. Ex. & Trans. Co., at their places of business in 
this city. 

In testimony whereof I have hereunto set my hand and affixed 
my seal notarial the day and year aforesaid. 

[L. s.] JOSEPH TT. ATKINSON, 
Notary Public. 


I S$? OO 
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[ United States 25e. Int. Rev. stamp. Certificate. ] 


$10,660. 


On or before the 6th day of April, 1867, the National Express and 
Transportation Company will pay, at the Bank of Commerce, in Bal- 
timore, to the order of Benjamin I’. Kieklin, ten thousand six hun- 
dred and sixty dollars, without offset, for value received. 

NATIONAL EXPRESS AND TRANS- 
PORTATION COMPANY, 
By M. G. HARMAN, Vice-President. 


JALTIMORE, Aug. 9, 1566. 
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Endorsed: B. F. Ficklin, W. W. Glenn. 
[One $5, one 25c., two 5c. United States Int. Rev. stamps. ] 
Apri 9ru, 1867. 
Protested for non-payment. 
" L. WARREN, N. P. 
Protest. 
$10,660. BALTIMORE, August 9th, 1866. 


On or before the 6th day of April, 1867, the National 

88 Express and Transportation Company will pay, at the Bank 

of Commerce, in Baltimore, to the order of Benjamin F. Fick- 

lin, ten thousand six hundred and sixty dollars, without offset, for 
value received. 

NATIONAL EXPRESS AND TRANS- 
PORTATION COMPANY, 
By M. G. HARMAN, Vice-President. 


Endorsed: B. F. Ficklin, W. W. Glenn. 


One $5, one 25c., two 5c. United States Int. Rev. stamps. 
’ b | 


UNITED STATES OF AMERICA, | 
State of Maryland, J 


On this day, the 9th of April, in the year of our Lord eighteen 
hundred and sixty-seven, at the request of the Bank of Commerce 
of Baltimore, bearer of the original promissory note, whereof a true 
copy is above written, I, Leander Warren, notary public, by letters 
patent under the great seal of the State of Maryland, commissioned 
and duly qualified, residing in the city of Baltimore, in the State 
aforesaid, presented the said promissory note at the Bank of Com- 
merce, in Baltimore, and demanded payment; was answered, “ No 
funds.” 


. To wit: 


[COMPTROLLER’S SEAL. | 


Wherefore I, the said notary, at the request aforesaid, have pro- 
tested, and by these presents do solemnly protest, as well against the 
makers and endorsers of the said promissory note as all others whom it 
may concern, for exchange, re-exchange, and all costs, charges, dam- 
ages, and interests suffered and to be suffered and to be suffered for 
want of payment of the said promissory note. 

Thus done and protested at the city of Baltimore aforesaid ; and on 
the same day I addressed written notices to the endorsers of said 
promissory note, informing them that it had not been paid, payment 
therefor having been demanded and refused, and that they would 
be held responsible for the payment thereof; and left notices for the 
Nat. Ex. and Transportation Company with Thomas G. Pratt, Esq., 
receiver, and for the last endorser at his place of business; mailed 
notices for the first endorser, directed to Benj. F. Ficklin, Esq., Rich- 
mond, Va.,and also mailed notice for M.G. Harman, Esq., vice- 
president, directed to him at Staunton, Va., the same day. 


w 
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89 In testimony whereof I have hereunto set my hand and 
affixed my seal notarial the day and year aforesaid. 
[L. s.] LEANDER WARREN, 
Notary Public. 
PIE cieicntenrssnimaaniianiasieaas $2 00 
1S @ ea eee : 25 
FOI cincncncciimcstiniin 6 


$2 3 
[One 25c. U. 5. Int. Rev. stamp. ] 


$10,845.5 DALTIMORE, Aug. Dh, 1846. 
On or wee the 6th day of August, 1867, the National Express 
and ‘Transportation Company will pay, at the Bank of Commerce in 
Baltimore, to the order of Benjamin F. Ficklin, ten thousand eight 
hundred and forty-three dollars and 34 cents, without offset, for 
ralue received, 
NATIONAL EXPRESS AND TRANS- 
PORTATION COMPANY, 
By M. G. HARMAN, Vice-President. 


Endorsed: B. I’. Fiecklen, W. W. Glenn. 


[One $5, one 25c., two 5e., five 2e. United States Int. Rev. stamps. ] 


Battimore, August 6th, 1867. 
Protested for non-payment. 
JOSEPH T. ATKINSON, JN. P. 
, BALTIMORE, August 6th, 1867. 
Protested for non-payment. 
JOS. T. ATKINSON, N. P. 
$10,843.34. BALTIMORE, Aug. Oth, 1866. 
On or before the 6th day of August, 1867, the National E x press 
and Transportation Company will pay, at the Bank of Com- 
vO merce, In Baltimore, to the order of Benjamin F. Ficklin, ten 
thousand eight hundred and forty-three dollars and _ thirty- 
four CCHS, without oflset, for value received. 
NATIONAL EXPRESS AND TRANS- 
PORTATION COMPANY, 
By M. G. HARMAN, Vice-President. 


Kndorsed: B. F. Ficklin, W. W. Glenn. 


[1 U.S. stamp for five dollars ; 1, 25 cents; 2, 5 cents; 5, 2 cents. ] 


Unirep Sratres or AMERICA, ) 


: _ 
State of Maryland, To wi 


On this day, the sixth of August, in the vear of our Lord eighteen 
hundred and sixty-seven, at the. request of the cashier of the Dank 
of Commerce, bearer of the origin: al promissory note, whereof a true 
copy is above written, I, Joseph T. Atkinson, notary public, by let- 
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ters patent, under the great seal of the State of Maryland, commis- 
sioned and duly qualified, residing in the city of Baltimore, in the 
State aforesaid, presented the said promissory note at the Bank of 
Commerce in this city and demanded payment. Received for an- 
swer, “ No funds.” 

Slsitandeatiee’s Seal. ] 


Wherefore I, the said notary, at the request aforesaid, have pro- 
tested, and by these presents do solemnly protest, as well against the 
maker and endorsers of the said promissory note as all others whom 
it may concern, for exchange, re-exchange, ¢ and all costs, charges, 
damages, and interests suffered and to be suffered for want of pay- 
ment of the said promissory note. 

Thus done and protested at the city of Baltimore aforesaid. And 
on the same day I addressed written notices to the indorsers of the 
suid promissory informing them that it had not been paid, payment 
therefor having been demanded and_ refused, and that they would 
be held responsible for the payment thereof. Sent notice to Na- 
tional Express and Transportation Company by M. G. Harman, vice- 
pres't, maker, and I’ Ficklin, first endorser , by depositing the same 
in the Baltimore post oftice, dire cted to them, respectively, at Staun- 
ton, Va. Left notice for W. W. Glenn, last endorser, at his place of 

business in this city. 


91 In testimony whereof I have hereunto affixed my seal no- 
tarial the day and year aforesaid. 
[n. s.] JOSEPH T. ATKINSON, 
Notary Public. 
I sii ndeeti-msaemiiinien $2 00 
AF ae EE nisiind ect 20 
IE 6s wtiteeiniinns G 
$2 31 


[ United States 25c. int. rev. stamp. | 


Account. 


National Express and Transportation Company, Dr., to W. W. Glenn. 


LS6H. 
June 5. To paid company as loan... 22. sili ianteiaiiens sumipeiiae ak 
T 0 paid New York Daily News, ad\ ertising a 05 YO) 
11. To paid company as le 5.000 00 


15. To paid company as ON 


sili 6,500 00 


mes : $16,525 20 
fo interest on Ist payment, $5,000, to 23d Sept., 


OR a iii a $390 00 
To interest on 2d payment, $5,000, to 23d ~~ 

1867. 1 pe Apt leranege © pare or : 885 OO 
To interest on 35d pavinent, > 500. Lo Ad Se .pt., 
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To interest from Sept. 23d, 


To interest to April 26th, 1869, Tyr. 6m. TL. 


To paid note at Bank Commerce, J. KB. J: 


To am’t note of National Express and 


JOHN GLENN, TRUSTEE, &C., VS. HAMILTON G. 


Am’t due Sept. 25d, 1867: 
By ree’d of G. W. Phillips, U.S. marshal/, pro- 

ceeds sales in Glenn vs. N. E. & Tr. Co., Wash- 

ington attachment_ .... ..-- as S3,00¢ 12 
Less am’t paid and re ‘tained for horse fe e d and serve 

ice rendered by J. Carter Mowbray, att’y for 

eS ae pene 354 00 


By rec’d of company for advertising ...... -. ..— 25 20 


oy 


1867, to Oet. 15 


Amount 


r. Va.,. to 


By ree’d of Thos. G. Pratt, reeeiver ; this 
nudited account of Glenn vs. N. BE. & T 


EEE OS SE a 
Less sherit!’s costs ALO DE EE SR eae Oa CN “rd 7 
Amount due Oct. 15th, 1867. -. --- = aie iil 


' 
' 
' 
f 
‘ 


I eg 


I I cies ce 
whnston. 
dated 
Aug 


—~ 


pres’t N. E. & Tr. Co., for W. W. Glenn, 
Richmond, Va., April 28th, at 4 mo., due 
_ A as ee id 


To interest to April 26-29, 2 90.7 MM. 


S5.000 00 


_—-— — ——— - ae ee ee 


PATE | gutty ny 


Transpor- 
tution Co. by M. G. Harman, vice -president, for 
Benjamin F. Fieklin, and endorsed by W. W 
Glenn, dated Baltimore, August 9, 1866, paya- 
ble on or before April 6, 67, at Bank of © 
merce, in Balt’o, and protested tell ment. $10,660 00 


Ttl- 


To paid protestation note _. _ Zl 
Interest on am’t of note, $10,660, from Apri eu h. 

1867, to April 26th, 1860, 2 yrs. 17 ds..-.2. 2... = 1,500 40 
To am’t of note of National Express and Trans 

Co., by M. G. Harman, vice-president, for Ben}. 

KF. Ficklen, and endorsed by W. W. Glenn, 

dated Baltimore, Auge. (th, "6, pavable on or 

before Aug. 6, 67, at Bank of Commerce, in 

Baltimore, and protested for non-payment ee 10,843 34 
To prrrial PROCES REGS .ccnes co cess cooee } 62 
To interest on am’'t of note, S1TO845.94, from Aug 

9, “67, to April 26th, 18609, L yr. 8 mo. 17 d. 11S O04 


FANT. 
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Affidavit. 


STATE OF MARYLAND, | Ty pit « 
City of Baltimore, j 


[ hereby certify that on thistwenty-sixth day of April, 1869, be- 
fore me, the subscriber, a justice of the peace of said State, In and 
for the city aforesaid, personally appeared William W. Glenn and 
made oath on the Holy Evangely of Almighty God that there is 
justly due and owing by the National Express and ‘Transportation 
Company, the defendant within named, to him, the plaintiff in this 
cause, on the annexed account and notes the sum of forty thousand 

and twenty-one dollars and eighty-four cents (including 
o4 interest to this 26th day of April, 1869) over and above all 
discounts, to the best of lis knowledge and belief. 


GEO. McCAFFRAY, J. P. 


A copy of which said declaration was made and sent with the 
said writ to the sheriff of the city aforesaid thereon endorsed : So 
served on the defendant with the writ. 

At which mentioned second Monday of May, in the year afore- 
said, being the day of the return of the foregoing writ, comes into 
court here the said plaintiff, by his attorneys aforesaid, and the 
sheriff of Baltimore city aforesaid, to wit, John W. Davis, gentle- 
man, to whom the foregoing writ was in form aforesaid directed, 
makes return thereof to the court here thus endorsed, to wit: 

“Summoned by service on William I. Perot, president.. Copy 
left. 

“JOHN W. DAVIS, Sheri ff,” 


And the said ‘efendant, being called, appears in court here by 
John Stewart and J. Blair Hoge, Esqr., its attorneys. 

And thereupon, in pursuance of the statute in such case made 
and provided, further day is given to the said defendant at any 
time before the second Monday in June next to file a plea, ete., 
or judgment by default will be rendered against it. 

The same day is given to the said plaintiff then and there, &e. 

At which said second Monday of June, in the year aforesaid, 
came into court here the said plaintiff, by his attorneys aforesaid. 

And the said defendant comes not, but makes default. 

Therefore it is considered by the court here that the said plain- 
tiff recover against the said defendant. 

But, because it is unknown to the court here what damages the 
said plaintiff hath sustained, a day is given to the said parties be- 
fore the court here, on the second Monday in September next, to 
inquire of and assess the damages which the said plaintiff hath 
sustained by reason of the premises. 

At which said second Monday of September, in the year afore- 
said, come into court here the said plaintiff by his attorneys afore- 
said, but the said defendant comes not. ‘ 

And because it is still unknown to the court here what damages 


a 
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the said plaintiff hath sustained, a further day is given to the said 

parties, before the court here on the second Monday of January 

next, to inquire of and assess the damages which the said plaintiff’ 
hath sustained by reason of the premises. 

YD At which said second Monday of January, in the year of 
our Lord eighteen hundred and seventy, come again into 

court here the said plaintiff, by his attorneys aforesaid, but the de- 

fendant comes not. 

And because it is still unknown to the court here what damages 
the said plaintiff hath sustained a further day is given to the said 
parties, before the court here on the second Monday in May next, 
to inquire of and assess the damages which the said plaintiff hath 
sustained by reason of the premises. 

And now, at this day, to wit, the said second Monday of May, in 
the year last aforesaid, come again into court here the said plaintiff, 
by his attorneys aforesaid, but the defendant comes not. 

Thereupon the said plaintiff, by his attorneys aforesaid, prays 
that the court assess his damages. 

Whereupon the court here assess the damages of the said plain- 
tiff on account of the premises and file in said cause the following 
order, to wit: 

Order of Court. Filed 2Ath June, 1570. 
In the Superior Court of Baltimore City. 
W. W. GLENN 
is. 
NATIONAL Express AND TRANSPORTATION Co. 
Judgment by default. 
Jung 8, 1869. 

Upon legal and satisfactory proof of the correctness and amount 
of the claim for which the above suit was brought being produced 
to the court, it is ordered, this twenty-fourth day of June, 1570, 
that the judgement by default in this cause be extended for $42,551 


dollars 31 cents, damages assessed by the court. 


GEORGE W. DOBBIN. 


Therefore it is considered by the court here that the said plaintiff 
recover against the said defendant as well the sum of forty-two 
thousand tive hundred and thirty-one dollars and thirty-one cents, 
with interest from the twenty-fourth day of June, eighteen hundred 
and seventy, as the sum of eight dollars and sixty-five cents, for his 
cost and charges by him about his suit in this behalf laid out and 
expended. And the said defendant in mercy, &e. And the said 
plaintiff have thereof his execution, Ke. 

{H) M morandum. 

Final judgement was rendered in this case on the 24th of June, 
IS70, for the plaintiff for S412,531.51, the damages assessed by the 
court, with interest from the 24th day of June, IS70, and costs. 

Costs, SS.65, 


_— ‘ 
(— SZ 
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STATE OF MARYLAND,  ) 


ms “a aa - Sel: 
City of Bu/timore, j ‘ 


I, Francis A. Prevost, clerk of the superior court of Baltimore 
city, do hereby certify that the aforegoing is a full, true, and entire 
transcript, taken from the record and proceedings of the said court 
in the therein-entitled cause. 

In testimony whereof I hereunto set my hand and affix the seal 
of the superior court of Baltimore city aforesaid on this first day 
of July, eighteen hundred and seventy-nine. 


[SEAL] F. A. PREVOST, Clerk. 


MARYLAND, sct: 


I, George W. Dobbin, associate judge of the supreme bench of 
Baltimore city, assigned to and presiding in the superior court of 
Baltimore city, and the eighth judicial circuit of said State, do cer- 
tify that the foregoing attestation of Francis A. Prevost, clerk of 
the said superior court of Baltimore city, is in due form and by the 
proper officer. 

Given under my hand at the city of Baltimore, this first day of 
July, in the year one thousand eight hundred and seventy-nine. 


GEORGE W. DOBBIN. 


STATE OF MARYLAND, — } 


’ - scl: 
( ity oO} Baltimore, J 


I, Francis A. Prevost, clerk of the superior court of Baltimore 
city, do hereby certify that the Honorable George W. Dobbin, who 
has certified and signed the above attestation, was, at the time of 
so doing, presiding ig judge of the supe rior court of Baltimore city, 
in the eighth jucicial ecireuit of the State of Maryland, duly com- 
missioned and qualified, and that to all acts done by him in that 
capacity full faith and credit are due and ought to be given, and 
that his signature thereto is genuine. | . 

In cestimony whereof I hereunto subscribe my name and 


7 affix the seal of the superior court of Baltimore city on this 
first day of July, A. D. eighteen hundred add seventy-nine. 
[ SEAL. | FRANCIS A. PREVOST, 


Clerk of the Superior Court of Baltimore City. 


And thereupon subpcenas in chancery were issued against the 
defendants, directed to the sheriffs of the cities of Riehmond and 
Lynchburg, returnable to Ist September rules, which subpoena and 
the returns of the sheriffs thereon are in the words and figures fol- 
lowing, to wit: 

Subpo nas. 


The Commonwealth of Virginia to the sheriff of the city of Rich- 
mond, Greeting : 
We command you that you summon the National Express and 
Transpertation Company, W. H. Perot, William Devries, D. J. Foley, 
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Joseph R. Anderson, F. P. Zimmerman, J. Carter Mowbray, William 
If. Webb, Lorenzo Norvell, and M. b. Poiteaux and John Blair LLloge 
and John J. Kelly, trustees, to appear at the clerk’s office of the 
court of chancery of the city of Richmond, at the rules to be held 
for the said court on the first Monday in September, 1879, to answer 
an original, amended and supplemental bill in chancery exhibited 
against them in our said court by John W. Wright, sheriff of the 
city of Richmond, and as such administrator of W. W. Glenn, de- 
ceased, who sues on behalf of himself and such other creditors of 
the National Express and Transportation Company. 

And have then — there this writ. 

Witness Benjamin H. Berry, clerk of our said court, at the court- 
house, the 5th day of August, 1879, and in the 105d year of our 
foundation. 

BENJ. WH. BERRY. 
Returns. 

Executed Aug. 8, 1879, by delivering to Joseph R. Anderson and 
M. LB. Poiteaux each a copy of the within. 

L. P. WINSTON, D.S., 
For JNO. W. WRIGITT, S.C. Ze. 


Executed in the city of Richmond Aug. 8, 1879, as to the 

98 National Express and Transportation Company, by delivering 

to Jos. R. Anderson, a director, and M. b. Poiteaux, cashier, 

of the said company, each a copy of the within s’p’a in chancery, 

each of whom is resident of said city of Richmond, the president 

not being a resident of the city of Richmond. The other defend- 
ants are no Inhabitants. 

L. P. WINSTON, D. S., 
For JNO. W. WRIGHT, S.C. 2. 


The Commonwealth of Virginia tothe sheriff of the city of Lynch- 
burg, Greeting : 

We command you that you summon Lorenzo Norvell to appear at 
the clerk’s office of the court of chancery of the city of Richmend, at 
the rules to be held for the said court, on the first Monday in 
September, 1879, to answer original and amended and supplemental 
bill in ehaneery exhibited against him and others in our said court 
by John W. Wright, sheriff of the city of Richmond,and, as such, ad- 
ministrator of W. W. Glenn, deceased, who sues on behalf of him- 
self and such other creditors of the National Express and Tranpor- 
tation Company; and have then — there this writ. 

Witness Benjamin HH. Berry, clerk of our said court, at the court- 
house, the 5th day of August, 1S79, and in the 105d year of our 
foundation. 

BENS. If. BERRY. 
Return. 

Executed August 6th, 1S79, on Lorenzo Norvell, by delivering to 

him a true copy of the within summons. 
M. J. DAY, DS, 
For JNO. W. WRIGITT, S.C. R. 
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And affidavit having been made and filed that the defendants, Wim. 
H. Perot, William Devries, D. J. Foley, Ff. P. Zimmerman, J. Carter 
Mowbray, William H. Webb, John Blair Hoge, and John J. Kelly. 
are non-residents of the State of Virginia, it is ordered that they ap- 
pear here within one month after due publication hereof and do 
what is necessary to protect their interests herein. 


And at another day, to wit, at rules held in the clerk’s office of 
the said court, on the first Monday in September, IS79— 


Came the defendant, M. B. Poitiaux, by counsel, and filed his an- 

swer to the plaintiffs bill, to which answer the plaintiff re- 

99 plied generally, and the same is in the words and figures fol- 
lowing, to wit: 


Answer of M. B. Poitiarne. 


The answer of M. Bb. Poitiaux, one of the defendants in a suit now 
before your honor—John W. Wright, sheriff of the eity of Rich- 
mond, and, as such, administrator of W. W. Glenn, deceased, who 
sues, We., &e., against The National Express and ‘Transportation 
Company, W. HH. Perot, M. B. Poitiaux, and other defendants. 


To the Hon. FE. H. Fitzhugh, judge of the chancery court of the city 
of Richmond: 

For answer your respondent would say that he was the cashier of 
the first division of the said National Express and Transportation 
Company, bis office being in the city of Richmond, at the time of the 
conveyance executed by the said National Express Company to John 
J. Kelly, John Blair Hoge, and Columbus O. O’Donnell, trustees ; 
that he had Leen cashier as aforesaid for some four or five months 
previously ; that the said first division comprised the States of Vir- 
ginia, North Carolina, part of South Carolina, and Bristol, Ten- 
nessee ; that the said National Express and Transportation Company 
is in debt to your respondent as of the 31st day of January, 1867, in 
the sum of three hundred dollars, for arrearages of his salary due 
and unpaid, and in the further sum of twenty-seven dollars and 
twenty-five cents, for monies advanced by him to pay sundry petty 
expenses in the office of the company, and which have never been 
refunded to him; that he has no books and papers in his possession 
belonging to the said Express and Transportation Company; that 
he does not know anything about the transactions of the said  trus- 
tees, nor In whose possession the books and papers now are or what 
has become of them; that he is not now nor ever wasa stockholder 
in the said National Express and Transportation Company ; and, 
having fully answered, prays to be hence dismissed, &e. 


M. B. POITIAUX. 
STATE OF VIRGINIA, i 
“3 ——~ | - To wit: 
City of Richmond, J 
This day personally appeared before me, J. L. Williams, a notary 
public in and for the city aforesaid, M. P. Poitiaux, and made oath 
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in due form of law that the statements made in the foregoing an- 
swer are true. 
Given under my hand this 50th day of August, 1879. 
J. L. WILLIAMS, 
Notary Public. 


100 And the subpenas having been returned executed on 

Joseph R. Anderson, M. B. Poitiaux, the National E xpress and 
Tranportation Company, and Lorenzo Norvell, and these defend- 
ants, except M. bB. Poitiaux, failing to appear, it was ordered that 
unless they should appear at the then next rules and plead, answer, 
or demur to the plaintiff’s bills the same would be taken for con- 
fessed as to them and the matters thereof decreed accordingly ; and 
the cause was continued for proof of the publication and posting of 
the order heretofore made in this cause as to the non-resident de- 
fendants. 


And at another day, to wit, at rules held in the clerk’s office of 
the said court, on the last Monday in se Mee IST): 

The defendants, Joseph R. Anderson, The National Express and 
Transportation Company, and Lorenzo Norve I], still failing to ap- 
pear, plead, answer, or demur to the plaintiff’s original and amended 
and supplemental bills, the same were taken for confessed ; and, on 
motion of the plaintiff, by counsel, the cause was set for hearing as 
to them and M. B. Poitiaux; and the cause was continued for proof 
of publication ana posting of the order heretofore made as to the 
non-resident defendants. 


And at another day, to wit, in the clerk’s oflice of the said court, 
on the 6th day of Oetober, 1S79: 

Proof of the publication and posting of the order made herein on 
the 4th day of August, 1S79, and also of the subpeena in chancery 
issued herein on the 5th day of August, 1879, having been filed, on 
motion of the plaintiffs counsel, the cause was set for hearing as to 
all the defendants. 


; 
The Commonwealth of Virginia to the sheriff of the city of Rich- 
mond, Greeting: 

We command you that you summon the National Express and 
Transportation Company, Wm. IL. Perot, William Devries, D. J. 
Foley, Joseph R. Anderson, F. P. Zimmerman, J. Carter Mowbray, 
William IL Webb, Lorenzo Norvell, and M. B. Portiaux, John Bl: air 
Hoge, and John J. Kelly, trustees, to appear at the clerk’s office of 
the court of chancery of the city of stay tg at the rules to be 
held for the said court, on the first Mond: ay in September, S79, to 
answer original, amended, and suppleme nti al bill in chancery ex- 
hibited against them in our said court by John W. Wright, sheriff 
of the city of Richmond, and, as such, administrator of W. W. Glenn, 
deceased, who sues on behalf of himself and such other creditors of 

the National Express and Transportation Company. 
10] And have then — there this writ. 
Witness Benjamin Hl. Berry, clerk of our said court, at the 
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court-house, the 5th day of August, 1879, and in the 105d_ year of 


our foundation. 
BENJ. H. BERRY. 
A copy. , 
Teste: BENJ. H. BERRY, Clerk. 


[n the clerk’s oflice of the chancery court of the city of Richmond, 
the 29th day of September, 1879, John A. Meanly this day made 
oath before me that he did, on the first day of September, 1879, that 
being the first day of the September term of the hustings court of 
said city, post a copy of the annexed order of publication at the 
front door of the new city hall, in which said hustings court holds 
its sessions. 

J. T. POINDEXTER, 
é Dep. Clerk. 


| hereby certify that the summons hereto attached of Berry, clerk 

of court, in suit of Wright vs. National Transportation Co. and 
others, was published in “The State” newspaper once a week 
for four weeks, the first insertion being on the 5th day of August, 
1S77. 

JNO. HAMPDEN CHAMBERLAYNE, 

kW’ T, Ke. 
CHAMBERLAYNE & BEIRNE, 


Ed’vs and Prop’rs. 
VIRGINIA: 


In the Clerk’s Office of the Chancery Court of the City of Richmond, 
August 5, 1879, in Vacation. In Chancery. 


Jounxn W. Writrr, Sheriff of the City of Richmond, and, as such, 
Administrator of W. W. Glenn, Deceased, who sues on behalf 
of himself and other creditors of the National E xpress and Trans- 
portation Company, Plaintiff, 

against 

Tne NarioxnaLn Expvress AND TRANSPORTATION Company, W. HII. 
Perot, William Devries, D. J. Foley, Joseph R. Anderson, F. P. 
Zimmerman, J. Carter Mowbray, Wilham HH. Webb, Lorenzo 
Norvell, M. B. Portiaux, John Blair. Hoge, and John J. Kelly, 
‘Trustees, Defendants. 


On original, amended, and supplemental bill. 


The object of this suit is to obtain a construction and enforce- 
ment of the deed of trust In the proceedings mentioned from the 
National Express and Tri apenas Company to the defendants, 
John Blair Hoge and John J. Kelly and another, to remove s said 
Hoge and Kelly as trustees in said deed and to subject all of the 

property, estate, and rights of every kind of said company to 
102. the payment of the debts of the plaintiff and other creditors 
of said company, and in furtherance thereof to appoint a re- 
ceiver or receivers with due powers to collect and make available 


at 


et 
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such property, estate, and rights; and affidavit having been made 
and filed that the defendants, Wm. H. Perot, William Devries, D. J. 
Foley, F. P. Zimmerman, J. Carter Mowbray, William I. Webb, 
John Blair Hoge, and John J. Kelly, are non-residents of the State 
of Virginia, it is ordered that they appear here within one month 
after due publication hereof, and do what is necessary to protect 
their interests herein. 
A copy. 7 
Teste: - BENJ. H. BERRY, Clerk. 


JOHN HOWARD, p. ¢. 


I hereby certify that the notice hereto attached of Benj. IL. Berry, 
clerk, John Howard, p. q., in suit of Wright, adm’r, vs. The National 
Express and Transportation Co. and others, was published in “ The 
State” newspaper once a week for four weeks, the first insertion 
being on the 6th day of August, 1879. 

RICHARD F. BEIRNE, Hditor, &e., 
For CHAMBERLAYNE & BEIRNE, 
Owners and Editors of “ The State.” 


In the clerk’s office of the chancery court of the city of Michmond, 
the 29th day of September, 1879, John A. Meanly this day made 
oath before me that he did, on the Ist day of September, 1879, that 
being the first day of the September term of the hustings court of 
said city, post a copy of the annexed ordet of publication at the 
front door of the new eity hall, in which said hustings court holds 
its session. 

J.T. POINDEXTER, 
Dep. Clerk. 


And at the same day, to wit, at a chancery court of the city of 
Richmond, continued by adjournment and held for said city on the 
Oth day of October, 1879: 


Joun W. Wriacut, Sheriff of the City of Richmond, and, as such, 
Administrator of W. W. Glenn, Deceased, who sues on behalf of 
himself and other creditors of the National Express and Trans- 
portation Co., Plaintiff, 

against 

THe Natrionat Express AND TRANSPORTATION Co., W. H. Perot, 
Wm. Devries, D. J. Foley, Jos. R. Anderson, F. P. Zimmerman, 
J. Carter Mowbray, W. H. Webb, Lorenzo Norvell, M. B. Poitiaux, 
John Blair Hoge, and John J. Kelly, Trustees, Defendants. 


103 This day this cause came on to be heard upon the original 
and amended bills taken for confessed as to all of the detend- 
ants, except M. B. Poitiaux and Joseph R. Anderson, upon the sev- 
eral answers of the said Poitiaux and Anderson (that of the said 
Anderson being this day filed by leave of court), with replications 
thereto and exhibits filed, and was argued by counsel. 
On consideration whereof it is adjudged, ordered, and decreed that 
one of the commissioners of this court do inquire and report— 
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1. An account of the debts due by the said defendant, The Na- 
tional Express and Transportation Company, and the priorities 
thereof, if any. : 

2. An account of the assets of said defendant company. 

And such commissioner is directed to report specially any matters 
decined pertinent by him or which he may be required to state by 
any of the parties. 

Any party to the cause may be examined before such commis- 
sioner, and all or any books, papers, and documents of the said de- 
fendant company in the possession of any party may be called for 
and required to be produced. 

And it is further ordered that notice of the time and place of taking 
the said accounts be published once a week for four successive weeks 
in The State newspaper, published in the city of Richmond, and that 
such publication shall be equivalent to personal service of such 
notice on the parties to this cause. 


The answer of Joseph R. Anderson, referred to in the foregoing 
decree, is in the words and figures following, to wit: 


Answer of Jos. R. Anderson. 


The separate answer of Joseph It. Anderson, one of the defendants, 
to an original, amended, and supplemental bill of complaint 
exhibited against him and others in the chancery court of the 
city of Richmond by John {W. Wright, sheriff of the said city, and, 
as such, administrator in Virginia of W. W. Glenn, dee’d, com- 
plainant. 


To the Hon. Edward H. fitzhugh, judge of the chancery court of the 
city of Richmond: 

This respondent, reserving to himself the benefit of all just excep- 
tions to the said original, amended, and supplemental bill, for answer 
thereto, or to so much thereof as he is advised that it is material he 
should answer, answers and says that he does not admit that he is a 
director in the National Express and ‘Transportation Compahy, but 

that to the best of lis knowledge and belief he resigned the 
104 directorship of the company very soon .after his election 
thereto; that moreover he does not remember ever having 


acted in the capacity of director of the said company at a single, 


one of its meetings; and he prays to be hence dismissed with his 
reasonable costs by him in this behalf expended. 
And he will ever pray, «e. 
JOSEPH KR. ANDERSON, Defendant. 
JAMES ALFRED JONES. 
J. F. T. ANDERSON, p. d. 


VIRGINIA, ) T> wit: 
City of Richmond, j ’ 


This day personally appeared before me, Tazewell Ellett, a notary 
public for the city and State aforesaid, Joseph R, Anderson, whose 


+ 
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answer is above written, and made oath that the statements con- 
tained in the said answer are true. 
Given under my hand this 6th day of October, in the year 1879. 


TAZEWELL ELLETT, N. P. 


And at another day, to wit, at a chancery court of the city of 
Richmond, continued by adjournment and held forthe said city, on 
the 6th day of November, 1879: 


Joun W. Wariaur, Sheriff of the City of Richmond, and as such 
Adm’r of W. W. Glenn, Dee’d, who sues on behalf of himself and 
other creditors of the National express and Transportation Com- 
pany, Plaintiff, 


against 
THe NAtIonAL Express AND TRANSPORTATION Co. and Others, 
Defendants. 


This day came the Baltimore and Ohio Railroad Company, by 
John Howard, its attorney, and by leave of court filed its petition 
praying to be made a party coplaintiff in the above-entitled suit, 
upon the terms of sharing the costs and benefits of the same, and 
thereupon it is considered and ordered that the said Baltimore and 
Ohio railroad be, and it is hereby, made a party coplaintiffin the 
said suit, and placed upon an equal footing as the original plaintiff 
therein; and it is further ordered that the claims of the said rail- 
road Company be referred for inquiry and report to O. G. Kean, lisq., 
the master or commissioner having in charge the execution of the 
decree of this court of the 7th day of October, 1879, directing an 
inquiry to be made of the debts and assets of the said defendant, 
The National Express and Transportation Company. 

The petition of the Baltimore and Ohio Railroad Co., re- 
105 ferred to in foregoing decree, is in the words and figures fol- 
lowing, to wit 


Petition of Balt. & Ohio R. BR. Co. 
In the Chancery Court of the City of Richmond. 


W. W. GLenn’s Apn’r, who sues, «ce., 
vs. 
Ture NATIONAL Express AND TRANSPORTATION ComMPANY and Others. 


The petition of the Baltimore and Ohio Railroad Company, a 
company chartered by the State of Maryland, respectfully states 
thatit isacreditorof the defendant, The National Express and Trans- 
portation Company, in the above-entitled suit in two accounts, one 
for the sum of twenty-four hundred and seventy-four dollars and 
forty-six cents (82,474.46), with interest at the rate of seven per cent. 
per annum from the Ist day of March, 1566, till paid, and the other 
for the sum of forty-one thousand four hundred and thirty-two dol- 
lars and thirty-eight cents (S41452.58), with like interest from the 
Ist day of January, ISG7, until te Copies of which said accounts, 
mnarked, respectively, B. & OL RR, Now 1, and Bo & O. x. R., No. 2, 

S—US2 


Te 
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are herewith presented and prayed to be taken and considered 
as parts of this petition, being accounts of transportation of freight, 
&e., by your petitioner over its road for the said defendant company. 

Your petitioner is informed that the above-entitled suit is a 
ereditor’s bill, filed against the said defendant company for the 
benefit of the plaintiff and such other creditors of the said defend- 
ant as may come in and pay a proportionate part of the costs and 
share the benefits of said suit, and that an account has been ordered 
by this honorable court, to be taken before one of its masters or com- 
missioners in chancery, of the debts and assets of said defendant 
company. 

Your petitioner respectfully prays that it may be made a party 
plaintiff in said suit, and be placed upon an equal footing with the 
plaintiff upon the usual terms of sharing the costs and benefits of 
the suit, which your petitioner is willing to do; that its said claims 
may be established and paid; that they inay be referred to the said 
master or commissioner for examination, proof, and report, and 
that all such other, further, and general relief may be granted to 
your petitioner as the nature of its case may require and to equity 
may seem meet; and it will ever pray, Xe. 

Nov. 6th, 1879. 

THE BALTIMORE AND OHIO RAILROAD 
COMPANY, | 
By JOHN HOWARD, Its Altorney. 
JOHN HOWARD, LE 


106 And at another day, to wit, at a chancery court of the city 
of Richmond, continued by adjournment and held for the 
city on the loth day of November, 1579: 


Joun W. Wricut, Sheriff of the City of Richmond, and, as such, 
Adm’r of W. W. Glenn, Dee’d, who sues on behalf of himself and 
other creditors of the National Express and Transportation Co., 
Plaintiff, 

against 
THe NATIONAL EXpREss AND TRANSPORTATION CoMPANY and Others, 
Defendants. 


This day came the Bank of Commerce, of Baltimore, by John 
Howard, its attorney, and by leave of court filed its petition pray- 
ing to be made a party plaintiff in the above-entitled suit, upon the 
terms of sharing the costs and benefits of the same; and thereupon 
it is considered and ordered that the Bank of Commerce of Balti- 
more be, and it is hereby, made a party coplaintiff in the said suit 
and be placed upon equal footing as the original plaintiff therein ; 


and it is further ordered that the said elaim of the said Bank of 


Commerce of Baltimore be referred for inquiry and report to O. G., 
Kean, Esq., the commissioner having in charge the execution of the 
decree of this court of the 7th day of ¢ ctober, IST), directing an in- 
quiry to be made of the debts and and assets of the said defendant, 
The National Express and Transportation Company. 


4" 
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The petition of the Bank of Commerce of Baltimore referred to in 
the foregoing decree Is In the words and figures following, to wit: 


: Petition of Bank of (ommerce. 
In the Chancery Court of the City of Richmond. 


W. W. Guenn’s Apn’r, who sues, &e., 
Us. 


Tuk NATIONAL Express AND TRANSPORTATION ComPpANyY and Others. 


The petition of the Bank of Commerce of Baltimore respectfully 
states that it is a creditor of the defendant, The National Express 
and Transportation Company, in the above-entitled suit in the sum 
of seventeen thousand seven hundred and fifty-five dollars and 
seventy-cents ($17,625.70), with average interest thereon at the rate 
of seven per cent. per annum from the 4th day of July, 1868, until 
paid, an account of the items of which is presented herewith, 
marked B.C. B., and prayed to be taken as part of this petition, 
being a balance for money lent and advanced to the said defendant 

company by your petitioner. 
107 Your petitioner is informed that the above-entitled suit is 

a creditor’s bill filed against the said defendant company for 
the benefit of the plaintiff and such other creditors of the said com- 
pany as may come in and pay a proportionate part of the costs and 
share the benefits of said suit, and that an account has been ordered 
by this honorable court to be taken before one of its masters or com- 
missioners of the debts and assets of the said defendant company. 

Your petitioner respectfully prays that it may be made a party 
plaintiff in said suit and be placed upon an equal footing with the 
plaintiff upon the usual terms of sharing the costs and benefits of 
the suit, which your petitioner is willing to do; that its said claim 
may be established and paid; that it may be referred to the said 
commissioner for examination, proof, and report, and that all such 
other, further, and general relief may be granted to your petitioner 
as the nature of its case may require and to equity nev seem meet ; 
and it will ever pray, &e. 

Novy. 14, 1879. 

THE BANK OF COMMERCE OF BALTIMORE, 
By JOHN HOWARD, /ts Attorney. 
JOUN HOWARD, p. ¢. 


And at the same day, to wit, at a chancery court of the city of 
Richmond, continued byadjournment and held for said city, on the 
loth day of November, 1570: 


60 JOHN GLENN, TRUSTEE, &¢., VS. HAMILTON G. PANT. 


Joun W. Wricur, Sheriff of the City of Richmond, and, as such, 
Adm’r of W. W. Glenn, Dee’d. who sues on behalf of himself and 
the other creditors of the National Express and ‘Transportation Com- 
pany, Plaintiff, 

against 
Tur Narionan Express AND TRANsrortration Co. and Others, 
Defendants. 


This day came the Philadelphia, Delaware and Baltimore Rail- 
road Company, by John Iloward, its attorney, and by leave of court 
filed its petition praying to be made a party coplaintiff in the above- 
entitled suit upon the terms of sharing the costs and benefits of the 
same; and thereupon it is considered and ordered that the said 
Philadelphia, Delaware and Baltimore Railroad Company be, and it 
is hereby, made a party coplaintiff in the said suit and placed upon 
an equal footing with the original plaintiff therein ; and it is further 
ordered that the said claim of the Philadelphia, Delaware and Balti- 
more Railroad Company be referred to O. G. Keen, Esq., the com- 

missioner having in charge the execution of the decree 
108 of this court of the 7th day of October, 1879, directing an 

inquiry to be made of the debts and assets of the said de- 
fendant, The National Express and ‘Transportation Company. 

The petition of the Philadelphia, Wilmington and Baltimore Rail- 
road Co. referred to in the foregoing decree is In the words and 
figures following, to wit: 


“tition of the P.,W.& B. R. —. Co. 
In the Chancery Court of the City of Richmond. 


W. W. Gienn’s Apm’r, who sues, €e., 
Ss, 


Tne NATIONAL Express AND TRANSPORTATION Company and Others. 


The petition of the Philadelphia, Wilmington and Baltimore Rail- 
road Company respectfully states and charges that it was and is a 
corporation duly “organized under the laws of the State of Mary- 
land; that it was and is a creditor of the said The National Express 
and Transportation Company for the following-described acceptances, 
to wit: One dated the 14th day of September, 1866, at one day’s 
sight, payable to the order of H. F. Kenny, an officer of said Phila- 
delphia, Wilmington & Baltimore Railroad Company, for the sum 
of nineteen hundred and one dellars and sixty cents, protested for 
non-payment on the 21st day of September, 1866; another dated the 
21st day of September, 1566, at one day’s sight, payable to the order 
of said Kenny, for sixteen hundred and forty-three dollars and twenty 
cents, protested for non-payment on the 28th day of September, 1866 ; 
another dated the 29th day of September, 1866, at one day’s sight, 
payable to the erder of said Kenny, for fifteen hundred and ninety- 
seven dollars and sixty cents, protested for non-payment on the 6th 
day of October, 1866; another dated the 13th day of October, 1866, 
at one day’s sight, payable to the order of said Kenny, for seventeen 
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hundred and sixty-nine dollars and sixty cents, protested for non- 
payment on the 23 day of October, IS66, together with costs of pro- 
test of said acceptances, to wit, nine dollars and twenty-five cents, 
with interest on the amount of each acceptance as aforesaid from the 
respective dates at which they matured. 

Your petitioner is informed that the above-entitled suit is a ered. 
itor’s bill filed against the said defendant company for the benefit of 
the plaintiff and such other creditors of the said defendant as may 
come in and pay a proportionate part of the costs and share the 

te benefits of said suit, and that an account has been ordered by this 

f honorable court, to be taken before one of its masters or commiis- 
sioners in chancery, of the debts and assets of said defendant com- 
penny. 

Your petitioner respectfully prays that it may be made a party 
plaintiff in said suit, and be placed upon an equal footing 
109 = with the plaintiff upon the usual terms of sharing the costs and 

benetits of the suit, which your petitioner is willing to do; 
that its said claim may be established and paid; that it may be re- 
ferred to the said commissioner for examination, proof, and report, 
and that all such other, further, and general relief may be granted to 
your petitioner as the nature of its case may require and to equity 
may seem meet, 

\ And your petitioner will ever pray, &e. 

THE PHILADELPHIA, WILMINGTON AND 
BALTIMORE RAILROAD COMPANY, 
By JOHN HOWARD, /ts Attorney. 


Nov. I4th, 1879. 
JOUN HOWARD, p. ¢. 


And at another day, to wit, on the 19th day of June, ISSO, a re- 
port of Commissioner Otho G. Kean was filed in the cause, and the 
sume and the depositions and exhibits filed therewith are in the 
words and figures following, to wit: 


Report of Com’r Kean. 
Ih Richmond Chaneery Court. 


GLENN’s ADM R 


“i & v. 
The NATIONAL Express & TRANSPORTATION COMPANY. 
Cowr’s Orrice, 1113 MAIN STRreeT, 
Ricumonp, June 19, ISSO. 


To the Ilon. Ed. I. Fitzhugh, judge of said court: 

Dy decree of this court, entered in the above-styled CAUSE October 
0, 1S79, it was “ adjudged, ordered, and decreed that one of the com- 
missioners of this court do inquire and report— 

“1. An account of the debts due by the said defendant, The Na- 
tional Express and ‘Transportation Company, and the priorities 
thereof, if any. 
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“9 An account of the assets of said defendant company. 

“And such commissioner is directed to report specially any mat- 
ters deemed pertinent by him, or which he may be required to state 
by any of the parties.” And said decree also provided that such 
inquiry and report should only be made after the commissioner 
to whom the cause might go had notified all parties in interest 
by publication once a week for four successive weeks in some 
newspaper published in Richmond of the time and place fixed 

on by him for execution of said decree of October 6, 1879. 
110 Counsel for complainant, having requested me to actin the — - 

cause, [ inserted a notice in The State, a newspaper published 
in Richmond, informing all persons interested in the National Ex- 
press and Transportation Company, whether as creditors or other- 
wise, that I had fixed on Saturday, November 8, 1879, at ten o’clock 
a. m., as the time, and my office in Richmond as the place for exe- 
cuting the said deeree of October 6th, 1879. A copy of this notice, 
evidenced as the law requires, is hereto annexed. 

On the appointed day John Howard, Esq., counsel for complain- 
ant, appeared before me, and at his instance the taking of depositions 
was commenced and continued, with regular adjournments, from 
time to time, until concluded, on May 7, 1880. During this period 
| took the deposition of quite a number of witnesses, many of whom 
were formerly oflicers and employees of the company, received and 
filed a vast number of exhibits, and also had before me many of the 
books of the defendant company. These depositions and exhibits 
are herewith returned; the books are not filed with my report be- 
cause their custodian, Mr. John J. Kelly, of New York, did not feel 
authorized to part with them. In his testimony, however, and from 
Inspection and examination of the books themselves, I have secured, 
| think, all that they contain pertinent to this matter. These depo- 
sitions, books, and exhibits—the latter comprising open accounts, 
notes, bills of exchange, and judgments, evidencing debts due by the 
defendant company—these papers and documents, I say, constitut- 
ing all the evidence produced before me, I now beg to present the 
following report in response to the decree of October 6, 1879: 

Ist. That the account herewith returned, marked No. 1, contains 
un accurate statement of the debts and demands alleged and proved 
before me against the defendant, the National Express & Transpor- 
tation Company ; that the aggregate indebtedness, as shown by said 
account, is So009,592.41, distributed under two classes—the first of 
which foots up $104,911.40; the second, $404,481.0l—and that, 
while creditors standing in the same class are to be paid ratably 
inter esse, those standing in the first class are to be paid in full before 
those in the second receive anything. This discrimination is made 
by the defendant company itself, as will be seen on reference 
to the deed by which it conveyed all its assets in trust for ben- 
efit of ereditors. By the provisions of that deed the Bank of 
Commerce of Baltimore and the Baltimore & Ohio R. R. Co. are 
constituted preferred creditors, 

2nd. That the assets of the defendant company consist exclusively 
of what may be raised by assessments on its stockholders. 


ee 


ee = * 
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ord. And by way of special matter: That the annexed account 
or statement, marked No. 2, shows in condensed* form the 
111 number of shares of stock held in the National Express and 
Transportation Company, where they are held, the par value 
of such stock, the par value of the same less 20 per cent. heretofore 
assessed, and which has either been paid in or irrevocably lost, and 
finally an estimate of the assessment which will be necessary to pay 
the debts asserted in this suit, together with the expenses of colleet- 
ing such assessment. 
Respectfully submitted, 
OTHO G. KEAN, Comm'rs. 
Comr’s fees, $100. 


Norr.—I was requested by counsel to c1Ve an estimate of the 
probable expenses of collecting the assessment on the stock of the 
def’t Co., but, on reflection, I think it better that the amount should 
be fixed by the court, when the assessment made on account of 
creditors can easily be enlarged so as to include that on account of 
costs, Xe. 

cs & ie Comm’. 


STATEMENT No. 1. 


‘] 
Class 1. 


1866. 
Oct. 31. Due Baltimore and Ohio R. BR. Vo..........-.... 41,432 38 
Less credit (see Exhibit “ B. & O. KR. h.’) ee. M41 75 
EEE EE SS ELT OO ORT OE! : 11.200 63 
Interest thereon from Oct. ol, 1866, to June 1, 
ISSO, 15 yeurs and 7 months, at 6 per cent...... 95,6051 86 
1880. 
June 1. Total, principal and interest, due to date_...---- - 74,542 49 
on 74,062 49 
1SG8, 
July 4. Due Bank of Commerce (Baltimore) ...... 17,479 68 
112 Interest thereon from July 4, 1868, to June 
1, 1880, 11 yeurs lO months 27 days. wo §a,400 Za 
July 4. Total, principal and interest, clue to date __. er 
— 20 GOS Of] 
1Oo4.011 40 
1870. 
meme D6. Boe Wee Wc CU cece coe eee eccnns conn S08) 8 
Costs os pee a ee ON eT oe a cn AP ON FF OC ae eee PRs - tied 
Interest on $42,531.31 from June 24, 1870, to June 
1, 1880, 9 years 1] months 6 days... ....-.-----. 25,548 66 
ISRO. 
June 1. Total, principal and interest, to date... ..-. ---.. 67,888 62 


i,7 SSS OD 


as 


Memo. by com'r.—The debt of W. W. Glenn's adm r. thouch a uring on this 
pace, does hot belong to class l, but to cluss ae in which it is estimated and pmeluded, 
O.G. KEAN, Com’r. 


* Taken from stock-book of Co 
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“9. An account of the assets of said defendant company. 

“And such commissioner is directed to report specially any mat- 
ters deemed pertinent by him, or which he may be required to state 
by any of the parties.” And said decree also provided that such 
inquiry and report should only be made after the commissioner 
to whom the cause might go had notified all parties in interest 
by publication once a week for four successive weeks in some 
newspaper published in Richmond of the time and place fixed 

on by him for execution of said decree of October 6, 1879. 
110 Counsel for complainant, having requested me to act in the 

cause, | inserted a notice in The State, a newspaper published 
in Richmond, informing all persons interested in the National Ex- 
press and Transportation Company, whether as creditors or other- 
wise, that I had fixed on Saturday, November 8, 1879, at ten o’clock 
a. m., as the time, and my office in Richmond as the place for exe- 
cuting the said decree of October 6th, 1879. A copy of this notice, 
evidenced as the law requires, is hereto annexed. 

On the appointed day John Howard, Esq., counsel for complain- 
ant, appeared before me, and at his instance the taking of depositions 
was commenced and continued, with regular adjournments, from 
time to time, until concluded, on May 7, 1880. During this period 
I took the deposition of quite a number of witnesses, many of whom 
were formerly officers and employees of the company, received and 
filed a vast number of exhibits, and also had before me many of the 
books of the defendant, company. These depositions and exhibits 
are herewith returned; the books are not filed with my report be- 
cause their custodian, Mr. John J. Kelly, of New York, did not feel 
authorized to part with them. In his testimony, however, and from 
inspection and examination of the books themselves, I have secured, 
1 think, all that they contain pertinent to this matter. ‘These depo- 
sitions, books, and exhibits—the latter comprising open accounts, 
notes, bills of exchange, and judgments, evidencing debts due by the 
defendant company—these papers and documents, I say, constitut- 
ing all the evidence produced before me, | now beg to present the 
following report in response to the decree of October 6, 1879: 

Ist. That the account herewith returned, marked No. 1, contains 
un accurate statement of the debts and demands alleged and proved 
before me against the defendant, the National Express & Transpor- 
tation Company; that the aggregate indebtedness, as shown by said 
account, is $509,392.41, distributed under two classes—the first of 
Which foots up $104,911.40; the second, $404,481.0l1—and that, 
while creditors standing in the same class are to be paid ratably 
inter esse, those standing in the first class are to be paid in full before 
those in the second receive anything. This discrimination is made 
by the defendant company itself, as will be seen on reference 
to the deed by which it conveyed all its assets in trust for ben- 
efit of creditors. By the provisions of that deed the Bank of 
Commerce of Baltimore and the Baltimore & Ohio R. R. Co. are 
constituted preferred creditors. 

2nd. That the assets of the defendant company consist exclusively 
of what may be raised by assessments on its stockholders. 


: 
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ord. And by way of special matter: That the annexed account 
or statement, marked No. 2, shows in condensed* form the 

111 number of shares of stock held in the National Express and 
Transportation Company, where they are held, the par value 

of such stock, the par value of the same less 20 per cent. heretofore 


assessed, and which has either been paid in or irrevocably lost, and 
finally an estimate of the assessment which will be necessary to pay 


the debts asserted in this suit, together with the expenses of colleet- 
ing such assessment. 
Respectfully submitted, 
OTHO G. KEAN, Coniw’r. 
Comr’s fees, $100. | 


Norr.—I was requested by counsel to rive an estimate of the 
probable expenses of collecting the assessment on the stock of the 
def’t Co., but, on reflection, I think it better that the amount should 
be fixed by the court, when the assessment made on account of 
creditors can easily be enlarged so as to include that on account of 
costs, We. 

O. G. K., Comm’r. 


STATEMENT No. 1. 


Class 1. 
1866. 
Oct. 31. Due Baltimore and Ohio R. R. Vo... 2... =41,482 38 
Less credit (see Exhibit “ B. & O. R. R.’’) 22. 141 75 
EE eee Ie, OC neo . 41,200 63 
Interest thereon from Oct. 31, 1866, to June 1, 
1880, 13 years and 7 months, at 6 per cent...... 53,651 &6 
1880. 
June 1. Total, principal and interest, due to date......... 74,!42 49 
Be 74,942 49 
1868, 
July 4. Due Bank of Commerce (Baltimore) ..--. 17,479 68 
112 Interest thereon from July 4, 1868, to June 
1, 1880, 11 years 10 months 27 days. - 12,489 2 
July 4. Total, principal and interest, due to date 2... 20,068 91 
memheiaiabainenasiin 20 GOS 
loa01l 40 
L870. 
ee 8 ef ee 
8 er RR ie at gee Se ies SENET er Cpe ag ee S fo 
Interest on $42,531.31 from June 24, IS70,to June 
1, 1880, 9 years 1] months 6 days... .. 222-2222. 26,548 66 
IS80, 
June l. Total, principal and interest, to date... 22. -.... 67,888 62 


7 SSS OL 
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Memo. by com'r.—The debt of W. W. Glenn's adi’ r, thy ntierh TP Ge on this 
page, does not belong to class l, but to class 2. in which it is estimated and included. 
O.G. KEAN, Com’r. 


* Taken from stock-book of Co 
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Class 2. 
1867. 
March 11. Due Francis Murray forthe use of John R. Terry. 15,685 64 
Re i O48 49 
Interest on $13,683.67 from March 11, 1867, to 
June 1, L880, 13 vears 2 months 20 days .. 10.855 70 


ee 


LSSO). 


June 1. Total, principal and interest, due to date .....----. 25,187 86 
— 25,187 86 
1867. 
March 11. Due Henry M. Bach, trustee, &e. ......-- 
11:5 Interest thereon from March 11, 1867, to 
June 1, 1880, 13 years 2 months 20 days... 67,505 47 


R44. 858 RSD 


March 11. Total, principal and interest, due to date... ...- 152,144 30 
——_—— 152,144 30 


187%). 
sept. 19. Due Luke HL. Miller i 3,748 RS} 
NE saciiicen tein sionaidicensdy oleae ehcins “iba ements ell oles 42 15 
[nterest on $3,748.83 from Sept. 19, 1879, to June 
o Sy Boney 6 MCENROE C2 GNSS cents sense sno 157 45 


TSS0). 


June 1. Total, principal and interest, due to date... 2222. 3,948 43 
548 45 


1867. 
pearen 26, Due Fulton & WaiRer .ncccs conscscccnes snmeuee 527 36 
TE eins iceehhiees ican ancien aa ain aa 87 
Lnterest on $527.56 from March 23, 1867, to June 
i, Fooe, 08 years 2 mes. FT G675 .nacns comme ctuc 417 23 
L880). 
June 1. Total, pring ipal and interest, due to date JJ Palekade 954 46 
a O54 46 
1866. 
ee Rk TO ee Feo vicicirn beens ls eee 
Less this sum paid him by sheriff Ohio Co., W. 
_ fn en enn Sree em MRO SE eT, NE oo ee 
Balance due sii aac i i al il SO) os 
a Te esl eeibeealienianens silk a a iia atin as oé 69 
Interest on $896.58 from April, 2, 1866, to June 1, 
Pee, SO POROE SD MOI cites het 762 O09 
[SSO 


June 1. Total, principal and interest, due to date 
1.606 42 


S66. 
Sept. . ee Geom Memeo... Misys Gal 93 

114 [Interest thereon from Sept. 1, 1866, to June 
1, ISSO, 15 years 9 months 


i ee 


1SS0). 


June 1. Total, principal and interést, due to date ...-.---. = 1,335 77 
— <a 1,330 id 
Carried forward —_.. Se 185.267 24 
Bro’t forward ~~. a me 185.267 94 


hure 
Mas ch " Due Pennsvly TTA 6 THM for insurances on) lives 
nna eranting annuities trustee under the will of 


NN UII th chins sities ineiiese Uec e 1YSo oOo 


JOHN GLENN, TRUSTEE, &¢., VS. HAMILTON G. FANT. ) 


8 ee ini ea ania aia i 14 &7 
Interest on SI, 280,00) from Mare h 9, 1867, to June 
1, 1880, 13 years 2 mos. 22 days. .............. 1,016 @ 
1880. 
June 1, Total, principal and interest, due to date... .... 2,310 56 
ee 2 S10 5G 
1866. 
Nov. 16. Due Gardner T. Getty -..--- EE ir a 151 33 
| - Less this sum received on account italien asians: sensi 8 30 
» 187 belt) eine Ceepenastianian 
EEE EERO LE TNE LR Ie NE rE 66 O83 
‘ €) osts since ainiaeiatihliiltas -eiitian dies als aaa i a edie: aban emein ia itt eee 45 45 
Interest on 566.05 from. Nov. 16, 1866, to June 1, 
BOG, BS FORse © MISE. FO GNIS «00 cccncs cocnee o> OD 
L880. 
144 30 © June 1. Total, principal and interest, due to date ....-~-- 165 13 
-——-— —-~- 165 13 
L866 
Dee, ee ns ei inn 168 28 
Costs crttinamiiniiiaiiat eee enema cee i iis sie in cilia ia —i 0) res; 
115 Interest on Si68.28 from Dee. 4, 1866, to June lI, 
ISSO, 15 years Sie. 2 owe... . Ea ree ae 136 25 
ISSO. 
WIR 42 June 1. Total, principal and interest, due this day... ..-- 825 25 
° -? hep OF 
————— haetd avd 
1867 
Jan’y 31. Due M. B. Poitiaux ... -- _ easels eden nek 300 OO 
Interest thereon from Jan’y : i, 1867, to June I, 
ee, ee ee i 240 OO 
ISRO, ; 
June 1. Total, principal and interest, due this day —~-. .-- 540 OO 
: iat 40 00 
} {} - 
Jdun’y in Due J. P. MeCorkle pare eee rie Sn : s ae iM) 
Interest thereon from Jan’v 15 1867. 1 to June Il, 
ISSO, 13 years 4) months. -- - ieitiiaiae ‘ouneun : 200) 62 
ISSO 
June 1. Total, principal and interest, due this day ... a 450 62 
macnn eliminates 0 62 
ISG 
Sept. 15. Due ~‘epnaacit ata Wilmington & Baltimore KR. 
i 5 ere ee ain re 
Inte rest on Sf), ' O19 yay (prine ipal of afune Sulrn |} from 
“42 Sept. 15, 1868, to June 1, 1880, 11 years & mos. 
} és - .- 7; 
ES eee nt SEP ee SEE 
% TSS). 
June 1. Total, principal and interest, due this day am See oe 
cemnammeiiaemsintiitain 12.602 37 
Cee fete. ee 
) 44 ; oe - 
——. Erotienét GePWare ...nnus cosene i - peaeerrere 
7 24 elit 
March 1. Due John J. Kelly. sis 2M 47 
vn 11s Interest thereon from March 1. IS67, to June 
od }, ISSO, 13 veurs 5 months —— TSH RS 
} SSC). 
June l. Total, print amd interest, due to date ; ‘ $278 42 


4978 32 


I—OS? 


canes A 


AR ec ett 


LSS0). 
June 


TSSO). 


June 


TSO. 


Sept. 


ISSO). 
June 
LSH6. 


Oct. 


TSS0. 
June 
1866. 


Oct. 


TSS0). 
June 


TStit). 


Dee. 


TSS0), 


June 
S66. 


Dec'r 


}SSO). 


June 


1. 


# 


1. 


l. 


he 


eee 
- 


l 


JOHN GLENN, TRUSTEE, &C., VS. HAMILTON G. FANT, 


—_—— 


ah } so : - Ras . ‘ » so 
Total, prin i and interest, due to date... - 7... MMe Le 


Burton W. Harrison, fm ft due him this date, all 


i 


rine] il is ssa in ims init times i ik, i si ees a ies eal aiid oe ees eel 
I i 


Due Wilmington & Weldon R. R. Co... 27. - 970 
[Interest thereon from Sept. 1, 1866, to June 1, 


. , 
ISSO, 15 vears 0 months 


: ee ee ee 


a 
oe oon ae. ween. oe Pee ee 5,253 24 
nterest thereon from Oct. 1. 1866. to June 1. LSS80, 
13 vears ® months $389 65 


fotal, principal and interest, due this day ana Seere 9 742 at 


cee ees Oe , Be Be Gs soe oun . O07 &S 
Interest thereon from Oct. 1, 1866, to June 


be BO ey Ee VONSN © GNORENG.. onc ccccscunmns 40) 2 


Total, principal and interest, due to date ........ 1,088 14 


|’ toma Ferry Co ia ca a a a a agree. 
Interest thereon from Oct. 1, 1866. to June 1, 1880, 
3 ye irs Al mths sai cn i ai a i al i ei al aaa, 258 7 


HM, YH 


~ SOO OO 


lail O8 


9,742 89 


1088 14 


529 38 


4 he a 2 » ered o ‘ . - "ei » 
To pri ‘ pal and sterest, due to date aenenine —_ 0 s 
- 
+ . } . 
~~ 4 — 
I I aii icici iii at ee ee 
6 . ] y . . 
I TI ii ii i i 


Due S. C. Railroad Company n G28 OO 


Interest thereon from Dee. 1, 1866, to June 1, 


ISSO, 15 vears 6 months 


Total, principal una interest, due this oe - 7.682 00 


*)>)*) R07 


+)e pe) 3 a 43 


1470 21 
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IStih. 
Oct'r 1. Due the Charlotte, Columbia & Aueusta 
11s Railroad Company, to the Charlotte and 
South Carolina Railroad Co... —- eek. SS] 27 
Oct. l. Interest thereon from Oct. 1, 1866. to June 1, 
es Oe ID DB Ie nck cedies cone cues : 722 64 


1880. 


June 1. Total, principal and interest, due this day 1,603 91 


ee ae 


1866. 


Nov’r 1. Due Baltimore Steam Packet Co. __ —. ad napintas O47 76 
Interest thereon from Nov’r 1, 1866, to June 1, 
ISSO, 15 years pO Ea 7 i ilies 283 42 
TSC), 
dune 1. Total, principal and interest, due this day—_.. ..-- O31 18 
1866. 
SB Re er Ee 770 OO 
Interest thereon from Aug. 1, 1866, to June 1, 
ISSO, 15 years 10 months .... .--..- iat cialis 630 10 
T8880. 
Jan’y 1. Total, principal and interest, due this day...... 1,400 10 
1867. 


Jun’y i Se OU) a 356 66 
Interest thereon from Jan’y 1, 1867, to June 1, 


Se ee I SD BCR cetenne we snew emennn 287 11 

LSS0). 
June 1. Total, principal and interest, due this day... -.-. 643 77 
I 
119 Brought forward ...—-- a ae nn dni ee ee 

1866. 
Nov'r 4 Due Gren. dos, E. Johnston eee cee : — 2,477 re, 
Nov'r 1. Interest thereon from Nov. 1, 1866, to June 1, 

ISSO, 15 years 2 eee... ee 2 O10 36 

TSS0). 


June 1. Total, principal and interest, due thisday .....-. 4,497 11 


TSH. 
Dec'r 4. Due Richard T. Allison .... ...--. SR AL A ee wy OO 
Costs gE i ene er OE ORE A ee | TRE PS oS a Ee IS O54 
Interest on $167.50 from Dee. 4, 1866, to June I, 
1880, 15 years 5 mos, 27 days......-.-- 2 5 56 
TSO). 
June 1. Total, principal and interest, due this day... ..-. $21 11 
IS66, 
Dec'r 1. Orange and Alexandria Railroad Co. ...--. ---. = 8,144 70 
Re ee a FPN SON Se Se ae ere : 4 OO 
Interest on $5,144.70 from Dee'r 1, D866, to June 
1, 1880, 15 vears 6 mos. le iii wii 254 72 
TSS0). 
June 1. Total, principal and interest, due this day........ 3,407 02 


. 
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1867. 
wanm’y 1%. Fremktiin Barret 2.0. sews cons ccnwes soc cone a7 50 
SIRS LG ASAE IS NR OR Pe a itl etal 
Interest on $137.50 from Jan. 1, 1867, to June 1, 
ISSO, 15 veurs FEAST IC ER Eee 110 69 


1R8S80. 


June l. Total. principal and interest, due this day... ..-- 270 7% 

hinmecninn eoniembasiagio 270 7 
120 1866. 
Oct’r BO. Andrew J. Jovee & a a ap ") 76 
Oct’r 0). Costs pe OMe ade Rae OT RE RA NMP aE rr see Pe eee, Beye <a a ae = es ops "i 
Interest on $90.76 from Oet. ZO, 1866, to June 1, 
S80, 15 vears 7 Ea RN Ae OR cee aR io 7 
LSSO0. 

June 1. Total, principal and interest, due this day a P04 63 
ssi iahiattiainn YO4 3 
ne On i ee 
944.969 56 


i ii ai icicle ula celal lala ia 

L866. 
meet. DR. Zale Oh. BenGGee occ cniieecenscncdonen occ “he 
IESE el ar Pe EEE RHEL NRE NLS; I MeN ONCE eee MR ee 7 B82 
Interest on $1,456.56 from 20 Sept., 1866, to Jan. 
ee ai, is ccniiiae teed babeel 24 &5 

1867. 
ys pee Pe 1,489 25 
ss <r. by DRPORONE 2...00< coccee smmas sume bows cows oo OO 


ES SLE TIS SS SE EON SONNE TN SO RT 


i “wt 14 
Interest on balance from Jan. 1, L867, to Feb’y 1, 
Pe © PRED cn. di bedi ddindiib enn: } 62 


728 76 


ESL LO EE LE TEE EIT 


Feb’y 1. Cr. by I acticin insted itis enone aera 534 06 


ELL LG LE REST AL NEE ST MEE 393 80 
Interest from Feb. 1. 1867. to May T. 1867. 3 mos. . ‘{) 
? . 


. 
w' 


SER LL NE ETA, ORE OR aL 70 


} 
May . Gyr, by PE, eccsntseinintnens LT RE ERT Dae OT me Na LY 233 70 
ETL Dt Woe!) Ga aaa ere yt 166 OO 
Interest from May 1, 1867, to June 
I, I iiniindi: itis, sclera nisin 120 80 

121 1SS80. 
June iB Total, principal and interest, due to date one 905 89 


TS}. 
Sept. 20. ee LORE SAS TN, EEE I 


Costs . all praise era i i ee aia P 7 8&2 
Interest from 20 Sept., L866, on S2.000.00 to Jan’ y 

aN a o> oe 

I a a Pa Me eT eT eA 2? O41 15 


Cr. by ON, « cscccnitenins:dieinapiniin suiniiiiamnins elena hissed 419 17 


a Pe : Lvoo OS 
Interest on balance from Jan. 1, 1867, to June 1, 
1880, 15 vears ee nn i 1L0vv 1] 


ee ee 


“HN wy 


So 


cena 


2 eR cca. . 


« 


JOHN GLENN, TRUSTEE, &C., VS. 


TSS#). 


June | 
: f 


— ee 


Total, principal and interest, due to date. .. 


Carried forward —— ~~ -- Eee eee ene 


Brought forward —.-. 


ISO6. 
Sept ee 
I icc i ae i age 
Interest from 20 Sept., 1866, to dan’y 1, 1867, 3 
mos, 10 days Sr Mer emer LR ees b a 
a rape 
IS07. 


dan’y :. I" by PAYMENE .. cece cocca- 


( 
Cr. by payment ...... , Sanam wes 


I : alae sities dala 
Interest on balance from Jan’y 1, 1867, to June -R 
ISSO. 13 vears 5 months _. PR a ae 


TSS0. 


June l. Total, principal and interest, due to date - Se aT 
122 LSG6. 
Sept. DR Fae @ TROY nik ceebee tees wee vei 
Sept. a x : 
Interest from Sept. 20, IS66, to Jun’y 1, 1867, on 
$2,400, 3 mos. 1] days... .. 


ES a ie ; 

186; 
san’y 1. Or. OF PASI Gediedideetssdtececcenen GG 
Or. OF BEEF bemeninncinniien ccd coe 920 79 


Balance . _- 


ILAMILTON 


G. FANT. (5) 


1.026 345 


LOl4 SO 


744 76 


L800 SG 
sail 1.800 56 
» 700 OO 
7 82 


moO 


2,447 S82 


1.250 48 


1.2270 70 


15S &o 


Interest on balance from 1 Jun’y, 1867, to Jyn’y 
ell 
SELES AE LEG RE ALOE SOT OE a 
gan'e tz. Cr. by payment... EE ARE RE SAR 
Balance a : 


Interest on balance from Jun’y 17. 1867. to June 
1, ISSO, 15 years 4 mos, 14 day i a 


TSS). 


June l. Total. principal and interest, due to date 


Due William W. Glenn, prin’l, int., and costs, to 
date and brought here from class 1, in which it 
linproperly appears . na 

‘otal, principal and interest. to date, brought for- 
I i Te 


June g 


. 
oe 


1867. 
June ., Boe Oe eee ee 
Interest thereon to June 1, 1880, 15 vears 
Due John Biddle Ra : 
Interest thereon to June I, ISSO, 15 veurs 
Due * National Intelligencer ’’.... ..-- 


June 4 


June l. 


— -——— = 


LOG] oO 
R58 O4 


Labs (yt 
Los (Vv) 


251.278 10 


June 


June 


June 
June 
June 
June 
June 
June 
June 
June 
June 


June 


124 


June 
June 
June 
June 
June 
June 


June 


J ine 
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Interest thereon to June 1, 1880, 15 years. 

Te a a i ee 12 ia 
Interest thereon to June 1, onoveTER 
eee Ea. be Geereets & GO .n ncecs ween eee 1? OO 
Interest thereon to June 1, 1880, 15 yeurs. 
Due publisher Oe i AT 
Interest thereon to June 1, 1880, 15 years. 
Ss a re 19 48 
Interest thereon to June 1, 1880, 15 years. 
ue Jc. We. Bann & BIO. noe Cai aoa Te eT rN 65 21 
Interest thereon to June 1, 1880, 1 > yenrs. 
Due Thos. Ware & Thos. tS eae ictal i es o> OO 
Interest thereon to June 1, 1880, 15 vears. 


SPE REO BS CF ow weenie sisi ean isl cieacaiellinie 2 50 
[Interest chereon to June 1, 1880, — 
ee as, B. TOR GE CO, cninne ce wee smoe's 29 32 
sag te gt to June 1, 1SS80, 15 years. 
Ot & oS eee i 20 23 
“porto thereon to June 1, 1880, 13 years. 
Due Osear T. Keeler. ie. - a ak 1,242 34 


Interest thereon to June 1, 1X80, at ) Veurs, 
ae i 350 OO 
interest thereon to June 1, 1880, 13 years. 
hg EE EIR pe een mec NG NOM rT 1 = 
Interest theseon to June 1, 1880, 15 years. 
ee er Ge, Se Fe GAY diction erin seus 25 00 
Interest thereon to June 1, 1880, 15 years 
Due James Conning ._-. ....- ERE arn PEI eS 5 00 
Interest thereon to June 1, 1880, ‘13 years, 


a 
18457. 
June |. Bee Rewer Baws... Pee MN ae PHY QT 
interest thereon to June 1. 1880. 7 > vears 
| Due Pitts X& Sawver aie Specks i a cia ee cal H40 OO 


1. 


l. 


Interest thereon to June 1, 1880, L > vears. 
OS ET BION ncaa Sink skins tienen 51 00 
Interest thereon to June 1, 1880, 1: > years, 
Due +6 Adventure & ETN ET ee Oe te 187 HO 
Interest thereon to Jur 1, ISSO, 13 years. 
Ss ae ee I ici seein Vicnaitim maa ee 
Interest thereon to June 1, 1880. 13 years. 
Due Charles W. Field ---.— Bae 366 00 
Interest thereon to June 1, 1880, L: >) years, 
I I oe 
Interest thereon to June 1, ISSO, 15 years 
es er ee BR SORIA Py el oe ge ~14 40 
Interest thereon to June 1, ISx0), > years, 
Ei ak NN ws wcciinttiies eb taanniiaicnia alleen weeds acaba 28 OO 
Interest thereon to June 1, 1880. 13 years. 
Ny I SG IE aisitessin: a: eniitseeibilidinandladieiiniasdiiiiaie 58 33 
Interest thereon to June 1, 1SS80, 13 vears. 
Due C. M. MeMullin.___-- ie tee 5 57 
Interest thereon to June 1, 1880. L > Vears, 
Due Berger & Hotfman Pm ee igh Ne en ONG &R O65 
Interest thereon to June 1, 1880, L: > years, 
i  , L Ren Ren Re eRe = wine daiieal O1 355 
Interest thereon to June 1, ISSO. 13 vears. 
Due 8. E. Lepe...... intake cll amie a te se 10 50 
Interest thereon to June i, ISSO, 15 vears. 
Due James D. P. Fenton. pean ets ee ns Hee mien 1) OO 
Interest thereon to June 1, 1X80, 15 years. 
1. Due 8S. E. Poor... Pantene er ee 80 00 


Interest thereon tn June : 1880. 13 years. 


yore 
> é > 15 


ay 


JOHN GLENN, TRUSTER, &¢., VS. HAMILTON G. FANT. i] 


June 1. Due Sperdth & Indeinden ...--. -.---- einen 14 50 
Interest thereon to June 1, IS80, 15 years. 
ee 8 ee as i ik Seine ec 6 O5 
Interest thereon to June 1, 1880, 13 years. 
ee ee ee ee i 8. i enn 12 OO 
Interest thereon to June 1, ISSO, 15 vears 
— tp.:) y ed 
1867. 
Bee OR, a ee I Oe a cee os ee Fe 1 Oo 
Interest thereon to June 1, 1880, 15 years 
June 1. Due Bushtield, Wallace & Co...  -. oo | 10 
Interest thereon to June 1, 1880, 15 years. 
ee Ah, ED a ec ie i es te cent oo OO 
Interest thereon to June 1, 1880, 15 years. 
June 1. Due Hamilton & Nagle ..--- St EE ea ao 2 OO 
Interest thereon to June 1, 1880, 15 years. 
June 1. Due Wheeling Intelligencer... .... .. ...-- 11 65 
Interest thereon to June 1, 1880, 13 years. 
June 1. Due Wheeling Register ._-- TD ee ace > OO 
Interest thereon to June 1, 1880, 13 years. 
June 1. Due dome G. Justice... o< «ox a 150 OO 
Interest thereon to June 1, 1880, 13 years. 
June 1. Due Thos. K. Davis ..---- a wih 2 4 
Interest thereon to June 1, 1880, 13 years. 
June 1. Due J. Reynolds ..---. - EES oI a a 5 OO 
Interest thereon to June 1, 1880, 15 years. 
gunn |. Se A Be ccsiadenieotem - 61 OO 
Interest thereon to June 1, 1880, 13 years. 
dune 3. Due Atinntie @ EB. ©. Bs B. UO «co ccccus 525 67 
126 Interest thereon to June 1, 1880, 13 years. 
June 1. Due Raleigh & Gaston R. R. Co....22 ee 195 38 
Interest thereon to June 1, 1880, 15 years. 
dene 1. Bae CU. Ws Ce Ge Gk cee ccmee ena 30 00 
Interest thereon to June 1, 1880, 13 years. 
ru sk, Be i i. es waa 17 Oo 
Interest thereon to June 1, 1880, 15 years. 
me Th, I i i ie 10 OO 
Interest thereon to June 1, 1880, 15 years. 
June 1. Due J. W. Newman. _-- i ite i OO 
Interest thereon to June 1, 1880.15 years 
same §6L. Bee De ee a a... Den ome 2 OW 
Interest thereon to June 1, 1880, 18 years, 
June 1. Due Brown & Davis._-. ....~. ..-. ; 15 
Interest thereon to June 1, 1880, 15 years. 
June 1. Due Sam’ Blair & Co. -_-- eae ae . “4 OO 
Interest thereon to June 1, L880, 15 years. 
qumennbanunenienn mS STO) US 
1867. 
June § Due F. E. Suire AN RES et ee ieee illanaelan I} 82 
Interest thereon to June 1, [880,15 years. 
June 1. Due C. B. Prather & Co. a. sii aaa 1 75 
Interest thereon to June 1, 1880.15 years. 
ee Ba, Te ee ek ik den nctee nas H 20 
Interest thereon to June 1, TSS80, 13 years. 
June 1. Due Anderson & McFarland _..--~-~.........-.-. 11 ol 
Interest thereon to June 1, 1880, 15 yeurs 
June 1. Due Wm. Huddart & Co. ~~ as : OW) 
Interest thereon to June ], 880, 15 veurs. 
June 1. Due a. Lb. Shroder - Sila oF Soy ae oe > de 
Interest thereon to June 1, 1880, 15 vears 
a dune 1. tes GS Oeee........... eer 5 oO) 
Interest thereon to June 1, ISSO. 15 years 
June 1. Western Union Telegraph Co Se oo 
Interest thereon to June Ll, DSS80. 15 vears. 
June 1. Due John M. Owen __-. edie 8 50 


Interest thereon to June 1, 1880, 15 yours 
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June 1. Due Smith. Hawlev & Co. . ce oo OO 
Interest thereon to June 1, 1880, 15 vears. 

June a Dune J. Blac . ‘i alae il seas saa Dik seakieiees eincdieiaminia ' ye snes ati amen dames lh 4 
Interest thereon to June 1, 1SSO, 15 vears. 


a Lhe: # Due Capatnus S itler . oe — _ oun « = 2 ty ao’) 


June RTE Ea as Seem aS TIO ae BREF yo OO 
Interest thereon to June 1, 1880. 13 veurs. 


June 1. Due J. Tavlor Be a ak as POE Sa gee LO OO 
iia iin —e hart ) 
Jun 1. Due P. Doherty--.-.-. -- ip aelieci lain ocean 20 OW . 


June l. Due John a a a al a a el 10 i) 
Inter =f thereon lv J ine i. LSSU, 13 Ven rs. 


ideale lita 170 14 


June nt I, ee 5° 
Interest thereon to June 1, ISSO. 15 vears. 


NS Oe ea OR icin eta wos 
Interest thereon to June 1, 1880, 15 years. 
en Oe ae Oe iin i iii ie 69 34 
128 Interest thereon to June 1, ISSO, 15 years. 
June l. Due i pp Graham GCL ea a PE ea ae tee ek St) th) 
Interest thereon to June 1, 1880, 15 years. 
Jirne See Bas kes. TEU REL eG re Me re ME Ee 17 8&3 


Interest thereon to June 1, ISSO, 15 vears. 


Interest thereon to June 1, 1880, 15 vears. 

June |. Due Sherman Baiievy..—. ..-- Pam oat RO poe OO 
rest thereon to June 1, ISSO, 15 vears. 

June l. Due Earhart Bumans ..-. : : ae eee 1 OO 
est thereon to June 1, ISSO, 13 years. 

June 1. Due John Murphy -.-. .--- PEON eas oe ate 20 85 
nterest thereon to June 1, 1S80, 15 vears. 

June a ee i 25 OW) 
Interest thereon to June 1, ISSO, 15 vears. 

June lL. Due William Grimes .... .... , ee Pees eae 1 OO 
Interest thereon to June 1, 1SSO. 13 wears. 

ee 50 00 
Interest thereon to June 1. 1880. 13 veurs. 

a i ee i ELL 


June 8 [di i. MI. > ttingoum tae me ie pS Oh 


TS. SO Le A ene es 


June l. Due F. A. B. Jennings a NEE AG PE rg OD hee ny O66 
Interest thereon to June 1, S80, 15 vears. a 


-_—— 1O.GV6 76 


June lL. Due R. M. Demere : Oy OW) 

nterest thereon to June 1, TSSO, 13 yveurs, 

June se i : lod te 
Interest thereon to June 1. 1880, 13 vears. 

June 1 Due Hunter & Gammell ii a a Me SS4 8S 
Interest thereon to June 1, ISSO. 13 veurs. 

June l. Due A. HL. Coutes rae iaree bw) 
Interest thereon to June 1, ISSO, 15 yeurs. 


-_ 
— 
i 


7  ® 


JOIN GLENN, TRUSTER, &¢., VS. HAMILTON G., 


FANT. 


June LE LEE OLS Le TT Ww) OY 
Interest thereon to June 1, 1880, 15 years. 

June i , 70 
Interest thereon to June 1, 1880, 15 years. 

ae -B, BO a. a Si i nics ees 6 end de li 6O 
Interest thereon to June 1, 1880, 13 vears. 

June 1. Due C. W. & W. R. J. Long & Billups -_-. io 59 41 
Interest thereon to June 1, 1880, 13 vers. 

wane 6 «6B Dee gd. Gx DUO nis cee LEE eee eee 52 OO 
Interest thereon to June 1, 1880, 15 years. 

ee 5, Be i ii kk de es eine D2 io 
Interest thereon to June 1, 1880, 1S years. 

ne DT i i itis peti sa eeadiedal 67 35 
Interest thereon to June 1, 1880, 15 years. 

June l. Due J. A. Witherspoon icidilinat niicene aie Oo OO 


Inte 


‘rest thereon to June 1. 


~~ 


a 2 


o> years. 
Due the Town of Athens, Ga. ._-. . ~~~. ne 29 
Interest thereon to June 1, 1880, 13 years. 


June it. 


June 1. Due Mrs. C. A. Johnston bia i sic catalan tale ed 315 00 
Ii.terest thereon to June 1, S80, 15 years. 
June 1. Due E. R. alodgson & Bro. cl 2 OO 
130 Interest thereon to June 1, 1880, 15 years, 
June 1. Due Nicholson, Moss & Hutcheson peat 75 OO 
Interest thereon to June 1, 1880, 15 years. 
i i i ii bien eed nin 135 OO 
Interest thereon to June 1, 1880, 13 years. 
12,453 05 
$12,455 95 
June 1. Due Stockton & Co, .......--. tind eee aume enil i 87 
Interest to June 1, 1880, 15 years. 
guns: 3. Bee 8. Bee SO cic ercend deci 130 75 
Interest to June 1, ISSO, 13 years 
June tn ss iabiieiaiel 25 OO 
Interest to June 1, 1880, 13 years. 
June 1. Due Roswell King a lOO 15 


Interest to June 1, ISSO, 13 years. 
Due Alabama & Florida R. R. Co..... -_.. 
Interest to June 1, 1880, 15 vears. 


June 1, 


June 1. Due Mobile & Great Northern R. R. Co. .-. .--- 155 &2 
Interest to June 1, 1880, 15 vears 

June 1. Due Selma & Meridian R. R. Co... ee ee 174 89 
Interest to June 1, 1880, 15 years 

ee hc Be ae i wes ot 05 50 
Interest to June 1, 1880, 15 years 

June l Due W. J. Keblinger —-. ee Pe eR lOO OO 


Interest to June 1, 1880, 15 | 
Due J. L. Brode -.- 


June i. epee 
Interest to June 1, 1880, 1 


> vyeurs, 


ane ee ee ee hie. on on knit atmecnes 37 (66 
131 Interest to June 1, 1880, 13 vears. 
ay <The rr ii cet : 291 OO 
Interest to June 1, 1880, 15 years 
eene 3. Be di Be Beccnd es sce siabciceeaall 40 9) 
Interest to June 1, TS80, 13 years, 
sune I. Beare’ W. Be. cnncte nhcees cs aaec ay uikaaks 274 98 
Interest to June 1, IS80, 15 years. 
June lL. Richmond & Danville R. R. Co. 4 1.8233 8] 
Interest to June 1, I880, 15 years 
June weg RS Ol eee 168 454 
Interest to June 1, 1880, 15 years 
June 1. Richmond & Petersburg R. R. Co. 2. o7-. 5) ee 
Interest to June 1. TSS, 15 years 
sune 1, Poebebeee BO. Oe acces con new on meee 11") 82 


Interest to June 1, TS80, 13 ve: 


21 SoH 25 


}0—OSv 


1X67. 


June 1. 


‘ Richmond Dispatch jolt har ONE Par oO BR Boe Meee LAR ON 
Interest to June 1, 1880, 13 years. 
‘S Richmond Times ’’-_- ne 


Interest to June 1, 1880, 13 years. 


‘s Richmond Inquirer ”’ ...... .....-.- ine 

Intere-t to June 1, 1880, 15 years. 

fi Va. Free Press he OR Ra bots bee obek oe 

Interest to June 1, 1880, 15 years. 

a a es cadiiaeal “cleiied 

Interest to June 1, ISSO, 15 vears, 

‘¢ Winchester News ’’..---. a ile alia wae * 

Interest to June 1, 1880, 15 yeurs 

i eis einen dan tien ened ‘ 
132 Interest to June 1, L880, 15 yeurs. 

I i el 


> 


Interest to June 1, 1880, 13 years, 
State of Virginia, taxes 


Interest to June 1, 1880, 15 years. 
City of Richmond, taxes Rompe : eal 
Interest to June 1, ISSO, 13 yeurs. 

June |. Warwick & Barksdale —- PENIS ie ong On aa re 
Interest to June 1, 1880, 15 years. 

Jue 1. EB. RB. ours .... ii it ile al 
Interest to June 1, 1880, 12 years. 

Zone §65, BF. Ts Bereres «wes « saat a ae at 
Interest to June 1, 1880, 15 years. 

June 4 J. Bb. Taylor ae iia italian witty eet 


Interest to June 1, 1880, 15 veurs. 
June 1! 
Interest to June 1, ISSO, 13 years. 
June 1, 
Interest to June 1, 1880, 15 years. 


1867. 
Oe I a I i 
Interest to June 1, 1880, 13 years, 
ee ef ee 
Interest to June 1, 1880, 13 years. 
BROMO BAO once enittinme 
Interest to June 1, 1880, 13 years. 
H. Danford si teas ds 
Interest to June 1, 1880, 15 years. 
Abernathy & Co. ...--. 


June 1, 


_—— ee ee eee me 


June # 


June - 


~— me ee -——— — a ee ee ee ee em eee 


gune i. 


On 


Merrin X Simpkins. hk cae abedibinds iin die Gees 


Interest to June 1, 1880, 13 vears. 
See By. Bee ie he I er i i etek. cece: co 
133 [nterest to Jume 1, 1880, 13 years. 
June l. On LOE LATTE en ween 


Interest to June 1, 1880, 13 vears. 
Be Tax ERNE i Cin sien cen 
Interest to June 1, 1880, 13 years. 
|. IT. Franks & Co.. ... ‘ we 
Interest to June 1, 1880, 15 years. 
I 
Interest to June 1, 1880, 15 years. 
i 
Interest to June 1, 1880, 13 years. 


June a 


June 


June a 
June a 


June i. 
Interest to June 1, 1880, 13 vears. 

R. Iibotson, pres., XC. sins Sales ce: wean aeltdite ean 
Interest to June 1, 1880, 13 years. 
a ROIS Gk. enenisws dis i oe enues 
Interest to June 1, DS80, 13 veurs. 


June 1. 


June ? 


June * 


_— me ee ee 


Joseph I EOE EE a, My’ MMSE Sr a ee el 


_——-—— — — om 


-_——-— = — -— = 


. 


oe 
eet? 
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OS 


24,091 00 


As 


‘“s 


a 


June 1. 


June 3 


W.S. Walker 


Interest to June 1, 1880, 15 veurs. 


1867. 
R. Hendricks ._-- 


Interest to June 1, 1880, 15 years. 


June 1. 


—-—- ee eee + = 


June 1. 


a a Ts i is. ci, a 


—-————— — = _- ——_——— = 


JOUN GLENN, TRUSTER, &¢., VS. HAMILTON G, 


~~ —— = — — ee ere a ee ee oe ee 


——_— A LT 


Interest to June 1, 1880, 15 years. 
ee. GS Ga ee iid edi bw comes oom 
Interest to June 1, 1880, 15 years. 
June 1. W.S. Depaussure ._.......--- ss sepliadineinbientambaneciaininial 
Interest to June 1, 1880, 15 years. , 
DF ae ls dak is Sher ene cone acco eneueen 
Interest to June 1, 1880, 13 years. 
SUD E. CI, I OR. cethcns etc cose ccnnse 


Interest to June 1, 1880, 15 years. | 
Caustens & Jacobs.... ..... 
Interest to June 1, 1880, 15 years. 
i en cone 
Interest to June 1, 1880, 15 years. 


June 1. 


June 1. 


_——<—_—-———— ee Ke ee ee re 


ee a ee  . . uneomnatio 
Interest to June 1, 1880, 12 years. 
hs ee iii a i einen 


Interest to June 1, 1880, 15 years. 
June 1. 
Interest to June 1, 1880, 15 years. 


ee oe Pa ae 


Se. Ba ee iit dens eemeee os 
Interest to June 1, 1880, 13 years, 
came =f. Gs Be ee cee thee ee hs. ste: timescale ail 
Interest to June 1, 1880, 13 years. 
a hy a ae ee el tittincenmns co cndnns 
Interest to June 1, 1880, 15 years. 
June 1. C.J. Wiltbank...._. ili: i iii, dec epee eevee Seated 
Interest to June 1, 1880, 13 years 
SOS BS TEE ea iii iadietiancnmnnvs tenn: ett 
Interest to June 1, 1880, 15 years. 
sene 1. FT. BO saitnends Aine alien emearens. clndeattinnt 
Interest to June 1, 1880, 15 years. 
135 1867. 
June 1. Thos. P. Bacon... iin thine’ ananassae 


Win. Cc. Ford ibid ein ened eee « 
Interest to June 1, ISSO, 15 vears. 
Bi: Hs a iis eine 
Interest to June 1, ISSO, 13 years. 
a. Thompson jaan 
Interest to June 1, 1880, 13 vears. 
a 6 SRE aoe icin 
Interest to June J], ISSO, 13 vears. 
i Te ii iii ie 
Interest to June 1, 1880, 13 years. 
UB sini be ulti cilia cine 
Interest to June 1, 1880, 13 vears. 


dune i. 


June I. 


-_*—— — 


June l. ener a al 


June 1. 
June 1. 


June 1. 


June [; eee De ee ne 
Interest to June 1, 1880. 13 vears. 
June Bn ee eRe ae eyes 


Interest to June 1, 1880, 15 years. 
a, ee 
Interest to June 1, 1880, 13 vears. 


June l. 


ee ee 


a : 


__————S— ee _— 


~- ee = = & 


Se ee ee ee 


14 50 


79 OO 


comp ee 


"50 OO 
120 OO 
76 26 


3 fod 
HS in} 


S00 OO 


5 7D 
7 OO 
17 50 
RO OW 
BS OO 
6 25 


65 9O 


S00 OO 


on nin on 
28 20 2 


O40 RY 


we 


14 oOo 


(Ay OW 


mo oO 


FANT. 


ced 


ar, tyre j 1 


YR OU 25 


June 
Lk67 
June 
June 
June 
June 


June 


- 


l 


3 


I 


i? 
Vf \f 
* . " 
_ 
'¥ 
. 
7 
" 7 
\ 7 
i 
( ae. © 


‘| Hs 
[Ty ‘ 

| § B if} 
' ‘ , 


Interest to June 
Underwood & ¢ 
Interest to unm 
} 


» Sriith 


he 


[Interest to June 


~~? 


“wh j 


“= ™E? 


ee 


“~ “i i 


Tt if} 
i 


> ’ 
I ~m wi} 
tii X f 
! ~ if) 
« Co 
| pM" 
T ws 
i “i 


mi} 
ry T} 
IT wihtf) 
| TMMd) 
one 
| }Mmd) 
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‘ ¥ \. 
, 
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“it 4) 
7 
'} “i 
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_——— natieees —— vr sons 
“> 
"iw G8) 
Berean Yi a Wed 2) 
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’ 
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ee 
2 hy ari. 
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= 12 25 
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’ 
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pM ae SE 5S 00 
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iT 
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Is ih} 
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dun 1 Wm. MeCauley ae ae on OW) 


7 

eemaall 

a" 

- 

“ 
, 
- = 
; 

1] 

‘ 

' 

' 

7 

7 

' 

; 
i 
~_~ 
~_ 


ee ee Ve 
! Interest to June 1, DS80, 15 vears. 

eR ER eT, Sian ee ee Enanee iy OW) 
Interest to Jane 1, 1880, 13 vears 


138 Interest to June 1. DSS80O. 13 veurs. 


Interest to Jun # }SS0), I> veurs 


June l. Hlertnan Oe a aceite tee ieee wank wt iin intact + 2 


June l. Adam Kahler sess ee nal ale _ Pn pero ae sy 
Interest to June 1, 1SSO. 15 veurs. 
J uri De aa 2, 40) 


Interest to June 1, 1880, 15 veurs. 
June ] ee ny ididiesia a Se 
Interest to June 1, TS80, 15 veurs. 
June ] Hlenrs Roth i i a ia ail : Ze sped 
‘ Interest to June 1, DSS8O0, 15 vears. 


June a FF fT) ees Ned PE Sie Sc ie ee Tene iM) 
Interest to June 1, ISSO, 13 vears. 


+84) Berry 
—— oS 04 57 
IS67 
June l. Fred’k Oclmann gi SRE eee eae ae Tapa a ° 14 66 
Interest »> June 1, ISSO. 15 veurs 
’ J une .. Be Sree. REL Re a ee i 112 2 
Interest to June 1, ISSO, 15 vears 
ae June | CiGes Bie Be fia ace tit) 
Interest to June 1, ISSO, 15 veurs 
June l. Burton & Irving a ee a sonnei 1 OO 
Interest to June 1, ISSO, 15 vears 
June | And ewes ali Th ’ 1 Tt) ‘“ eas ik a eis — 1, SO 
Interest to June 1, 1880, 15 vears 
June 1. George Brown. .. ~~. vee ee ee ER Sean molar eo 1) 4] 
Interest to June 1, ISSO, 15 vears 
Dane 1; Gea We Wr iirc dene conn cmen 25 0 
Interest to June 1, ISSO. 13 vears 
a ies t: eae... so ae 36 60 
Interest to June 1, ISSO, 15 yours 
Jun . See Se eee : sien ol G2 
Interest t Jun S80. 15) veurs 
\ » oJ tani l. Schwardtmat i oe A ae a | 
Lrite st to Jum }. ISSO. 15 veurs 
June ] Rudelph eh] are cae ate AE en Ee IRON Pekar ee = RN ced 
Interest to June 1, ISSO. 15 vears 
June |}. Daniel Seaton _... a ES i etal 1S ow 
Pd Interest to June 1, 1880, 13 veurs 
“ June ] john Wakine iia ak aes + F ‘) 
Interest to June 1, 1880, 19 vears 
Darr l A. J. Smith Ee oe Ho Oo 
I) est to June 1, 1880. 13 veurs 
Duane l McC. Y. Barry 1 ee a ; Io 2 
Interest to Jum 1. ISSO. 15 vears 
J ... We a ce eee i RS eae a oa 62 50 
Int to June 1, 1880, 13 years 
J l. Stephen Cre 7 ‘ SRC Le renee ote : MW) 
Interest to June 1, 1880, 13 years 
Jur | «G ve Dis ) CE So ae ee eee eee whan 
‘ Int st to J 1. 1880. 13 vears 
e Jia .. \. Schwartzmat! asia % oom 1} SS 
, Interest to June 1, 1880, 13 years 
- — se ot 


19 

June 
June 
June 
140 

June 
June 
June 
June 
June 
June 
June 
June 
June 
June 
June 
June 
June 


June 


14] 


June 
June 
June 
June 
June 
June 


June 


June 


June 


June 


June 


June 


June 


td 


1867. 


Ly es ee EE cnn 


JOUN GLENN, TRUSTER, &¢., VS. HAMILTON G, FANT. 


1l4 00 


Interest to June 1, 1880, 13 vears. 
MS Ge SSE 
Interest to June 1, 1880, 15 years. 
1. Henry Vaughn._.- 
Interest to June 1, 1880, 15 vears. 


115 OO 


-—-—s. ———— eee me ee ee ee eee ee ee 


DO OO 


——— Te mn me ee ere eee eee eee 


June Oe I a 57 O5 
Interest to June 1, 1880, 15 years, 
1. Andrew O'Meara... -. sii li ini alata 45 57 


Interest to June 1, 1880, 15 
Ts a I i i 
Interest to June 1, 1880, 15 years. 
s - &! , ine 
Interest to June 1, 1880, 13 years, 
l. Edward MeGeehan 
Interest to June 1, 1880, 15 years. 


years. 


— ee ee ee ee meee 


ee ee ee ee 


1. Jacob Arnold 
Interest to Jupe 1, 1880, 15 years. 
lL. John Manly —_- 
Interest to June 1, 1880, 1 


— ee ee ee ee _——— ee ee ee 


> 
——— om ema ee ee = « ‘> 
>) e . 
> Vours. 

> 


———— 


1. Thomas MeCullough - ----..- EE IPED EL PT Lente ON 
Interest to June 1, 1880, 15 years. 
eg RRS I eee RP gee Iss a Mase tr ggrcap Om en are  RAIe rE NPN Scr 25 OO 


Interest to June 1, ISSO, 13 veurs. 


a I iii ae acca tials 
Interest to June 1, 1880, 15 years. 


i 10 &8O 
Interest to June 1, 1880, 13 years. 

a 7 04 
Interest to June 1, 1880, 15 vears. 

ee 17 50 


Interest to June 1, 
|. Geo. McAllister ..... 


1} years. 
2°2@ee e@ewee 18 HO 


» 


Interest to June 1, ISSO, | 


> 


une 


Be 


>. Bishop 


\ Cars. 
ll OO 


Interest to June 1, 1880, 13 vears. 


I 92 73 
Intere-t to June 1, ]880, 13 vears. 
Ee SEEGER ASIN OC GN oo te EPR mana WRN wm TA BA 65 OO 


Interest to June 1], 1880, 13 years. 


a 116 20 
Interest to June 1, [880, 15 years. 
a a 4 
Interest to June 1, 1880, 13 years. 
1. Mr. S.C. Pickett Pee Denn sere ac RTE RTT i 20 OO 
.) 


Inter st to June 3 LSS0, o> Voeurs. 
he tg «2 ene si Madhiceieleete: hneemnies inlaid ikl s 


l. KE. Whitman & Sons iia 

Interest to June 1, 1880, 15 vears. 

Ll. dd. . We aia i. 
Interest to June 1. 1880, 15 years, 

NE Ee TTR MS eI aM 
Interest to June 1, 1880, 13 years. 

lL. John T. Watkins diet uate 


— ee ee ee eee 


——_-— - = tiie ee ee ee ee ee 


Interest to June 1, 1880, 15 vears. 

1. Hild & Mitchell ORNS I il eS NOR 17 69 
Interest to June 1, 1880, 13 years 

ns ee sitet as on» VO 


Boerman & Littlebuaum .... .._- 
Interest to June 1, ]SSO, 15 vears. 


———— = ~——-— = — <= oe 


40,095 85 


—~ 


» 


Pe 
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dane 1. Welsteld @ Rigel... wh cncn cone cous ase ‘ 1] 82 
Interest to June 1, 1880, 15 vears. 
142 June 1. WalterS. Moore & Co... .--- - 
Interest to June 1, D880, 15 years. 
June 1. J. W. Ebert & Co. —-. ii i ana 7 00 
Interest to June 1, 1880, 15 years. 
June Te i gs ciel oni 1274 41 
Interest to June 1, L880, 15 yeurs. 


ODO BD 


1867. 
June 1. Bolton Brothers ..---- EE ac ae : 7 oO 
Interest to June 1, 1880, 15 vears. 
June 1. David Anderson .... ~~~ TERE a =F . 64 6° 


Interest to June 1, 1880, 13 years. 
emia Th I ne i me 1 15 
Interest to June 1, 1880, 15 years, 


June 1. Kelly & Piet .... LEE A et 
Interest to June 1, 1880, 13 years. 

Same ke © RR Bee his cake ce cece coe tom 116 Oo 
Interest to June 1, 1880, 13 veurs. 

Be eK EE 6H OO 
Interest to June 1, 1880, 13 years. 

Se he i ie ite cco tenes 50 
Interest to June 1, 1880, 13 yveurs. 

June 1 P. P. Pendleton .... ONE ES EDN A gee NP 1H, OO 


Interest to June 1, 1880, 13 years. 
fam «68: &. Bi FO ei ee 
Interest to June 1, 1880, 13 years. 


me 25 00 
Interest to June 1, 1880, 13 years. 
eee. 3. ee : 3) B25 


Interest to June 1, 1880, 15 years. 


June 1. Hild, Wammelle & Mitchell ___. .._. __-- 145 


143 Interest to June 1, IS80, 15 years. 
7 ee ee OO EE 1 Oo 
Interest to June 1, 1880, 15 years. 
eens 3s Ge aa a 1S Oo 
Interest to June 1, 1880, 13 years. 
ene 65. Ce ee aa ee pees 75 69 


Interest to June 1, [880,13 years. 
2, Be eee ee 21 42 
Interest to June 1, 1880, 13 vears. 

June 1. Ammidon, Cranbie & Co....--..... an rn es li, 2 
Interest to June 1, 1880, 13 years. 


1867. 

June a i yo OO 
Interest to June 1, 1880, 13 vears. 

Jens 3. ©. We Oe ai ee Tl 66 
Interest to June 1, 1880, 13 years. 

cam 1. © Fee. os. o. Eee: 514 So 
Interest to June 1, 1880, 13 years. 

June 1. Thos. Dobbins... oe i ee EES ee ‘ yo Of 
Interest to June 1, 1880. 13 years 

oe 8 2. eee ee ee 2 0 
Interest to June 1, 1880, 13 yeurs. 

June a= SY Crawley ee ae ll aan es liao OO 
Interest to June 1, 1880, 13 vears. 

ee ‘ Ms 22 
Inierest to June 1, 1880, 123 years 

June ae ve & ee a Sa al 1.) of) 
Interest to June 1, ISSO. 13 veaurs. 

June 1. Thus. H. Cock _.. ot Se ae ne 0 50 


Interest to June 1, 1880, 15 yeurs. 


7 


YOO BS 


14 iwi2 Si 
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eee: Ey Pe FI ce: se die wee aa 60 00 
144 Interest to June 1, TSS80, lo veurs, 
June Re a, ee on nae Sen are 


Interest to June 1, 1880, 15 years. 
1867. 


June BO LS SOS RO SNS 
Interest to June 1, 1880, 15 years. 


June 


June REGS MSPS EONS CASO am Se nee 
Interest to June 1, ISSO, 15 vears. 
June 
17.020 
Interest on $47,929.94, being the aggregate amount 
of claims on page 9% to page 26, inclusive, from 
June 1, 1867, to June 1, 1880, 15 years... ._-- 
sg a R5.514 


Aggregate for principal and interest, from page 8, bro’t for- 
319,166 


SE TE ES LE RO OER, SEAL _ AE AER Re eR WP 


vate principal and interest, class 1, brought forward... 104,911 


ISSO. 


June 1. Grand total to date . Sous: S500 392 


JOHN GLENN, TRUSTER, &C., VS. HAMILTON G, FANT. 


Statement No. 2. 


Showing No. shares stock held in Nat'l Ex. & Trans’n Co., par value 
per share, aggregate par val. of s’d stock, where same is held, &e. 
Where held. Par value. | No. of shares. 


New York | 12,032 
Baltimore | 4,044 
Wy RRNIIIO, TL GU kiki tte ewan corn | 1S15 

Georgetown, D.C , | 945 
145 ON BIR RE GE | 2 349 

Staunton 1494 
Charlottesville | 1585 
Lynchburg | 2,329 
Norfolk | 250 
lredericksburg | 527 
Virginia (miscellaneous) eal 276 
a 2ST 
North Carolina (miscellaneous) S65 
Augusta, Georgia win 2,615 
Atlanta, ' sind ees | 1,210 
Macon, | 1450 
Savannah, 2s 
Rome, | 216 
NN I ii tc tana antnin on O20 
Mobile, Ala 142 
New Orleans, |] | | 1,863 
St. Louis, Mo | 3.270 
Miscellaneous places - 207 


alah: i A i actenrerenee RE | 40,044 


Then 40,044 shares would make the par value of all 

the company’s stock ......« $4,004, 100 OO 
rom which deduct 20 per cent. 

lost - SO0.SSO OO 


Leaving par val. of unpaid stock to which creditors 
DUIS catias tba ~ 3,208,520 OO 


—_—-—-——— =—- & 


The aggregate of debts, as shown by aee’t No. 1, is $509,592.41, 
which will require an assessment of about 20 per cent. on $5,205,520, 
the value of unpaid stock as above reported, after making an ex- 
tremely moderate allowance for insolvent stockholders. Indeed, I 
feel yery sure that the sequel will show it to be insufticient. 
O. G. KEAN, Comm’r. 
11—OS2 
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Depositions Returned with Commissioner's Report. 


GLENN’S ADM’R 
vs, 
NATIONAL EXPRESS AND TRANSPORTATION CoMPANY. 


CommM’r’s Orricr, Nov. Sth, 1879. 


Depositions of M. B. Poitiaux and others taken before me, 

146 QO. G. Kean, a commissioner in chancery for the chancery 

court of Richmond, to be read as evidence on inquiries 

directed by decree of said court pronounced October 6, 1879, in a 

certain cause depending before it under the short style of “John 

W. Wright, sheriff, and, as such, adm’r of W. W. Glenn, deceased, 
v. The National Express and Transportation Company.” 


Present: John Howard, Esq., p. q.; no counsel present for def’ts. 


M. B. Porrravx, a witness of lawful age, having been first duly 
sworn, deposeth and saith as follows: 


Ist quest. by the commissioner. What is the purport of the papers 
now filed by you, marked “ M. B. P. No.1” and “M. B. P. No. 2” 
and “J. P. McC. ?” 

Answer. They show that the National Express and Transporta- 
tion Company is indebted to me in two sums, viz., $300 for my 
services as cashier of the Ist division of said company for 3 months, 
and also $27.25 for money expended by me for the company ; both 
sums bear interest from Jan. 3lst, 1867. The paper “J. P. MeC.” 
shows that there is due to Joseph P. McCorkle $250, with int. from 
Jan. 15, 1867, for his services as auditing clerk of the company. 
The paper “M. B. P. No. 7” i receipted ut the bottom, but I never 
received the money. 

Major Briscoe G. Baldwin was superintendent of the Co., and told 
McCorkle and myself to make up our accounts and receipt them 
and he would pay them out of some money of the Co. he expected 
to receive. We accordingly did so,and I find in my private papers 
receipts signed by us for part of the amounts named in “ M. B. P. 
No. 1” and “J. P. MeC.,” but the money was never paid us and the 
receipts were never delivered. These receipts I now file with the 
exhibits, respectively, so as to show the whole transaction. 

These certificates were made out by me from my books and pay- 
rolls as cashier of the first division. By the direction of the au- 
thorities in Baltimore I gave similar certificates to cach employee 
of the company in my division to whom anything was due. These 
books and pay-rolls went out of my possession after the suspension 
of the company. I know that the amounts shown by the papers 
“M. B. P. No. 1,” “ M. B. P. No. 2,” and “J. P. McC.” are still due. 

2d question by Jonx Howanp, Esq., p,q. Uow long were you 
cashier of the National Express and Transportation Company % 


+ 
4. 
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Answer. About seven or eight months, and I was in oflice 

147) = =owhen the company suspended. Twas appointed cashier by 
B. IF. Ficklin, the general superintendent of the company. 

3d question by same. Have you ever resigned or been removed? 

Answer. I never resigned nor was | ever removed. 

4th question by same. Where was your office ? 

Answer. All the time I was cashier of the division my office was 
in Richmond. 

5th by same. Did you transact at the Richmond office of the said 
company all the business devolved on you as cashier? 

Answer. I was cashier of that division and was complimented on 
the way I discharged my duties. I did all the business of the 
division which was assigned to me and did it at the Richmond 
office. My division—the first—comprised Virginia, North Caro- 
lina, a part of South Carolina, and Bristol, Tennessee. I was only 
cashier in that division. 

6th by same. Do you know of any visible property of any kind, 
In this State or elsewhere, belonging to the said company ? 

Answer. I do not now, nor do | know what became of the prop- 
erty it had, except some few old trash papers and blank forms, which 
I sold for some $27 or $50. These matters are very old, and as I 
am examined my memory is partly refreshed. I think I must have 
paid for the articles charged in the paper © M. B. P. No. 2” with 
that money, and I therefore withdraw that account as evidencing a 
debt due me. I never collected the other money due me, because 
I paid out what money was in my hands to drivers and other em- 
ployees, relying for my own money on Major Baldwin, as I have 
sald, and since he failed to pay me I have known no way of making 
the money. 

7th question by same. State whether or not General Joseph R. 
Anderson, of this city, was a director of said company. 

Answer. I always understood and believed him to be such. 


And further this deponent saith not. 


MB. POITTAUX. 


J. E. Brisrer, a witness of lawful of lawful age, having been first 
duly sworn, deposeth and saith as follows: 


Ast quest. by Joun Howarp, Esq., p. q.: What is your oecupa- 
tion ? 

Answer. I am a printer at the office of the “ Richmond Whig. 

2nd by same. Look at the printed slip now shown you, marked 
“Richmond Whig,” and say what it is. 

Answer. It is an exact printed copy of a “local report” which ap- 
peared in the “Richmond Whig” of Wednesday morning, Oct. 31st, 
1866. The “ Richmond Whig” is a newspaper published then and 
now in the city of Richmond. 


>? 


148 (The witness here produced before the commissioner an 
original file of the “ Richmond Whig” for the year 1886, and 
upon examination of the same by the commissioner, the printed ex- 
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hibit, “ Richmond Whig,” above filed, was found to bea correct copy 
of the same. 
QO. G KEAN, Com’. 


I am « practical printer, and printed the slip I have filed. It 1s 
an accurate copy. 


And further this deponent saith not. 
JNO. E. BRISTER. 


General Joseru R. ANprERsSON, a witness of lawful age, having been 
first duly sworn, deposeth and saith as follows : 


Ist quest. by Joun Howarp, Esq., p.q. What is your residence 
and occupation ? 

Answer. Richmond; president of the Tredegar Company. 

2nd by same. Please look at thie file of the “ Richmond Whig ” 
now shown you, and particularly at the number of Oct. sist, 1866, 
and read the report therein made of meetings of the stockholders of 
the National Express and ‘Transportation Company, held at the 
xchange Hotel, in the city of Richmond, Monday evening, Oct. 
29th, 1865, and on the following day (a printed copy of which has 
been filed and proved in this cause) and say whether or not you are 
the person referred to in said report. 

Answer. I have no doubt I am. 

3rd by same. Were you present and did you take part in said 
meetings of the stockholders? 

Answer. That is my recollection. 

4th by same. What assets has the National Express and ‘Trans- 
portation Company, in this State or elsewhere, so far as you know ? 

Answer. None that I know of. 

dth by same. Do you mean visible property ? 

Answer. I kivow of no visible property. 

Gth by same. Have the stockholders of said company, to your 
knowledge, had any meeting since those above referred to? 

Answer. I recollect none. 

7th by same. Please look at the printed circular now shown you, 
dated Oct. 20th, 1866, and signed “ Joseph R. Anderson, chairman,” 
how filed, marked “J. R. A.,” and say whether the signature thereto 
is yours. 

Answer. I have no doubt it is. 


And further this deponent saith not. 
JOSEPIT R. ANDERSON, 


149 No other witness appearing, the further taking of these 
depositions is adjourned to the ISth dav of November, 1879, 
at the same place and hour. 
O. G. KEAN, Com’r. 
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Ricumonp, Nowe Sth, US79. 


Pursuant to the foregoing adjournment the further taking of these 
depositions was resumed and continued as follows: 


Present: John Howard, Esq., for compl’ts; no other counsel. 


Joun T. Svowpen, having been duly sworn, deposes and says as 
follows: 

Ist question by JON Hlowann, hsq. state Vour hame, age, resi- 
dence, and occupation, 

Answer. John Thomas Snowden; [Tam 56 years of age; reside in 
Baltimore, Maryland, and am at present one of the deputy clerks of 
the superior court of Baltimore. 

2nd by same. What was your residence and what your occupation 
in the vears 1865 and 1566 ? 

Answer. My residence was Baltimore city, as at present. My oceu- 

pation then was that of a clerk in the auditor's department of the 
Baltimore and Ohio Railroad Company. My business was to audit 
the accounts in said department. I don’t know that T audited all, 
but | audited many ef the accounts—many of the accounts of agents 
on the line of the road. We had at various points on the road what 
May be termed sub-agencies, offices located for the convenient trans- 
mission and receipt of freight, &e., and it was the duty of: all the 
sub-agents controlling these offices to make reports from time to 
time of their receipts and shipments to the principal office in Balti- 
more. ‘There they were examined, and, 1f correct, audited and en- 
tered in proper books kept for the purpose. Whenever any agent 
made a shipment of goods he sent along with them a“ manifest,” 
showing the amount of freight. If the freight were paid at his office 
he would be chargeable with the amount; if it was to be collected at 
the point of destination, then the agent at that point would be re- 
sponsible. In this way the several agents were made to operate to 
some extent as checks on each other. The auditor's office of the 
Baltimore and Ohio railroad was in the city of Baltimore, and ts the 
principal office of that road for the adjustment of its accounts. 

ord by same. State whether or not inthe year 1866, say from 
March to October, inclusive, the defendant, The National Express 

and ‘Transportation Company, had its express matter trans- 
1Ib0) = ported by the Baltimore and Ohio Railroad Company on the 
lines of its road. 

Answer. It did. 

4th by same. Were or not the accounts for such shipments or 
transportation kept and adjusted at the said principal office of the 
Baltimore and Ohio railroad in Baltimore ? 

Answer. They were kept at the auditor’s oflice of said railroad in 
the city of Baltimore. 

Oth by same. Please look at preagre 1S2 of the book now shown you 
porting to be a book of entries of the Baltimore and Ohio Railroad 
Company and say what the book is, and particularly what appears 
on said page. 

Answer. This book is one of the ledgers kept in the auditor’s 


SO JOIN GLENN, TRUSTER, &¢., V8. HAMILTON G,. FANT. 


oftice of the Baltimore and Ohio Railroad Company containing 
accounts against its agents and others for indebtedness for trans- 
portation of freight. It was given to me in the auditor’s depart- 
ment of said road yesterday to bring here to-day. On page 182 in 
this book appears the account of the National Express and Trans- 
portation Company. 

6th by same. In whose handwriting do the said entries of that 
account appear to be? | 

Answer. They are mine, and they were made by me, as are all 
the entries in said book in regard to the National Express and 
Transportation Company. 

7th by same. Were they or not made in the ordinary and regular 
course of business ? 

Answer. They werg made in the regular course of business. 

Sth by same. Please examine a paper now shown you, purport- 
ing to beacopy of that account, marked “ B. & O. R. R.,” and to be 
filed asa part of your deposition, and state whether or not it isa 
correct copy of said account. 

Answer. I have compared said paper with the account on the 
ledger, with the aid of the commissioner, and now state that it Is 
an exact copy of said account, except that the account on the books 
does not contain the interest calculations appearing on the paper 
"mn& 0. &. 

%th by same. What is the balance due the Baltimore & Ohio R. 
Rt. Co. from the National Express and Transportation Co. by the 
account on the ledger you have referred to ? 

Answer. Forty-one thousand four hundred and thirty-two dollars 
and thirty-eight cents ($41,432.58). 

10th by same. Is that or not the correct amount due with inter- 
est to the present time ? 

Answer. I believe that to be the correct amount due. 

Lith by same. State whether or not the said aecount, as it it ap- 
pears on the ledger, was duly rendered to the National Express and 

Transportation Company about the date of the last entry. . 
15] Answer. Yes, sir; it was so rendered. Ihave nohesitation 

In saying it was, and to my knowledge it was never objected 
to or disputed. I was in the oftice of the Baltimore & Ohio Rail- 
road Company up to September, 1867, and know that the railroad 
company made great efforts to collect this debt, and never heard any 
reason for its failure to do so, except that the debtor had no money. 


And further this deponent saith not. 


J. THOMAS SNOWDEN. 


The further taking of these depositions is adjourned, to be con- 
tinued on Monday, Dee. 15th, 1879, at the same place and at the 
hour of 11 o’clock a. m 


O. G. KEAN, Com’r. 
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RicumMonp, Dee. 15th, 1$79. 
Met pursuant to adjournment. 
Present: John Howard, Esq., for complainant. 
No other counsel. 


Epwarp Price, having been duly sworn, deposes and says as fol- 
lows: 

Ist question by Joun Howarp, Esq. What is your name, age 
residence, and occupation ? 

Answer. Edward Price; I am 40 years of age; reside in Balti- 
more, and am the first book-keeper in the Bank of Commerce in that 
city; | have been connected with that bank eleven years next leb- 
ruary. 

2nd by same. State whether or not the defendant, The National 
Express and Transportation Company, kept a bank account with 
that bank ; and, if so, during what years. 

Answer. The company had an account with the bank; | can't 
say when it commenced, but it ran down, according to the balance 
on the ledger of the bank, which I now have before me, to January 
24,1867; from that balance it is evident, from the rules and customs 
of the bank, that on that day the account was balanced and vouchers 
delivered. 

srd by same. What rules and customs do you refer to? 

Answer. Whenever we balance a book account and return the 
vouchers for same to customer we close the account by drawing red 
lines across the face of the account and bringing the balance down 

at that date, and the fact of the red lines being drawn 
152s across the face of the account, as is the case with the account 

now before me, is proof that the balance was accepted and 
the vouchers delivered to the proper party. 

4th by same. Do you see any previous similar balances on the 
sald ledger of said bank of the account of said company with the 
bank’? If so, please state them. 

Answer. Yes; there is a balance of the account on July 2, 1866, 
of $5,509.77 In favor of the company ; August 15, 1866, of 855,810.78 
in favor of the bank; August 30, 1866, 819,001.71 in favor of the 
bank; September 17, 1866, of $12,050.15 in favor of the bank ; Jan- 
uary 24, 1867, a balance of $6,726.07 in favor of the bank, which is 
the last one appearing on the account. This balance has never 
been paid and is still due the bank. 

oth by same. Look at the paper marked “B.C. B.,” filed with 
the commissioner, and state what you know about the notes and 
acceptances therein described. 

Answer. The ledger of the bank now before me shows that each 
of the notes and acceptances mentioned in paper “5. C. B.” were 
protested for non-payment and charged against the National Ex- 
press and Transportation Company, and credits were to that 
account—that 1s, the bank account of said company is credited with 
all payments made. These credits are stated in paper “B.C. 3B.” 
on the account due the bank. 

Gth by same. The amount due the bank according to paper “ B. 
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C. B.,” due by average July 4th, 1868, appears to be $17,479.60. Is 
that the correct amount due? 
Answer. It is; with interest from July 4th, 1868. 


7th by same. Do you know what disposition the bank made of 


the notes and acceptances above mentioned? 

Answer. They were placed in the hands of Wallis & Thomas, 
attorneys-at-law, for collection, on the 24th January, 1567, whose 
receipts for the same the bank still holds, and is now before me. I 
don’t know whether suit was brought on them or not, but do know 
that the National Express and ‘Transportation Company has re- 
ceived credit on its account for every dollar that has been collected 
from these notes and acceptances. 

Sth by same. What is the character and standing of Messrs. 
Wallis & Thomas? 

Answer. They are very prominent members of the Baltimore 
bar, and in all respects for’ integrity, character, capacity, and 
promptitude stand as well as any men in Baltimore. 

And further this deponent saith not. 


EDWARD PRICE. 


CharnamM Murray, having been duly sworn, deposes and says as 
follows: 

153 Ist question by Joun Tlowanp, Esq. State your name, 
age, residence, and occupation. 

Answer. Clapham Murray; [ am forty-one years of age; reside 
In Baltimore, and I am assistant cashicr in the “city collector's 
office.” 

Youd by same. State whether or not you have ever been in the em- 
ployment of the Bank of Commerce of the city of Baltimore. And, 
if so, in what capacity and during what time? 

Answer. | have been in the employment of said bank. I was 
appointed discount clerk of said bank September Ist, 1865. [ re- 
mained with that bank, as well as I remember, about five vears, 
during about 14 or 15 months of which time I was its eashier, 

ord by same. Look at the paper now shown you, marked “B.C. 


3.” purporting to contain, among other things, a memorandum of 


certain notes discounted by the Bank of Commerce of Baltimore for 
the National Express & Transportation Company, and say whether 
the same Is correct and whether said notes were in fact discounted 
by said bank for said company. 

Answer. I have looked at the paper referred te, and with the aid 
of the first book-keeper of the said bank and in the presenee of the 
commissioner have carefully compared it with the books of original 
entries of the bank. The said piper Is a correct COPY of those books. 
The notes therein mentioned were discounted by the bank for the 
National Express and ‘Transportation Company and are still unpaid, 
so faras | know. i was the discount clerk of the bank during the 
period covered by these transactions, and either kept or supervised 
the books wherein the original entries were made. ‘These books are 
now before me and | know the entries to be correct. All notes and 
other peer discounted by the bank passed through ny hands anil 


of 
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were examined by me—these among others. There are credits noted 
on paper “B.C. B”’ showing ‘payments on account of the notes 
above referred to and the other indebtedness. Thev are doubtless 
correct, but I know nothing about them. I have examined the 
receipt book of the bank, which is now before me, and, by compari- 
son with the paper “ B.C. B,” tind that the notes and aeceptances 
mentioned in that paper were delivered to Messrs. Willis & Thomas, 
attorneys and counsellors at law, of Baltimore, for collection. 
And further this deponent saith not. 


CLAPITAM MURRAY. 


The further taking of these depositions is adjourned, to be con- 
tinued on ‘Tuesday, Dee'r 16th, 1579, at the same place and hour. 
O. G. KEAN, Com’r. 


154 RicuMonp, Dee. 16, 1879. 


Met pursuant to adjournment. 
Present: John Iloward, Esq., for compl't. 
No other counsel. 


Exocn Prarr, having been duly sworn, deposes and says as fol- 
lows: 


Ist question by Joun Tlowanp, Esq. State your name, age, resi- 
dence, and occupation. 

Answer. Enoch Pratt; | am = seventy-one years of age; reside in 
Baltimore, and Tam a merchant—a bank president—and vice- 
president of the Philadelphia, Wilmington & Baltimore railroad, in 
which Tam also a director. [I have been vice-president of said road 
about ten or twelve years and a director in it for about twenty-five 
years. 

2nd by same. Please look at the account marked “ P. W. B.,” 
to be filed with your deposition as part thereof, bearing date Sep- 
tember 18, 1868S, and state whether or not the said account is cor- 
rect. 

Answer. Yes; it is a correct account of the acceptances mentioned 
and deseribed in the petition of the Philadelphia, Wilmington and 
Baltimore KR. RK. filed in this ease, and correctly represents the in- 
debtedness of the National Express and Transportation Company 
to the said railroad company. I append to said account notices of 
the protest of said acceptances and have carefully and diligently 
searched among the papers of the railroad company for the aceept- 
ances themselves without success. If found they shall be at once 
forwarded to the commissioner, 

ord by same. Who was Il. F. Kenney, mentioned in the said 
notices of protest 7 | 

Answer. Ile was the superintendent of the Philadelphia, Wil- 
mington & Baltimore Railroad Company. 

4th by same. Who was Richard F. Allison, referred to im said 
notices ” 

Answer. Ile was styled the cashier of the National Express and 
Transportation Company at Baltimore. 

12—$2 
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5th by same. What was the consideration for said acceptances ? 
Answer. The transportation of express matter over the line of 
the Philadelphia, Wilmington & Baltimore R. R. for the National 
Express and Transportation Company and charges thereon, the 
whole amount due for which is represented by the acceptances al- 
ready referred to. 
6th by same. Who was the S. P. Wilbank mentioned in the 
notices of protest above referred to? 
Answer. He was a party in the employ of the express 
155 company. I don’t know what his position was, but am satis- 
fied he was authorized to draw the drafts, as otherwise they 
would not have been accepted. We generally had weekly settle- 
ments with the National Express and Transportation Company, and 
the acceptances in question were given in settlement of the accounts 
crowing up from week to week. ‘These accounts on September 18, 
IS6S, aggregated the sum of $7,756.74, which, with interest from 
that date on 86,921.25, the principal of said sum, is the amount still 
due and unpaid from the National Express & Transportation Com- 
pany to the Phifadelphia, Wilmington & Baltimore Railroad Com- 
pany. 


And further this deponent saith not. 
ENOCH PRATT, 
Vice-Pres't Phila, Wil. & Balti. R. £. Co. 


The further taking of these depositions is adjourned to be con- 
tinued April 26, 1350. 


OTHO G. KEAN, Com’r. 


Com’r’s OFFICE, April 26, 1880. 


Depositions were continued pursuant to adjournment, as follows: 
Present: John Howard, Esq., p. q. 


Joun J. RELLY, a witness of lawful age, deposeth and saith as fol- 
lows, having been first duly sworn : 


ist quest. by Mr. Towarp, p.q. What is your residence and oe- 
cupation ? 

Answer. Tam a manufacturer of straw goods and reside in‘ New 
York city. 

2nd by same. Where did you reside in 1866 ? 

_ Answer. Part of the time in Richmond; part of the time in Bal- 
timore. 

ord by same. State what connection you had, if any, with the 
deft., The National Express & Transportation Co., during that time, 
and what opportunities you had of knowing its business and the 
officers and agents who condueted it? 

Answer. J] was first general auditor of the Co., subsequently a 
director and vice-president, and for the remainder of my term with 
them general superintendent. In all of these capacities I was 
familiar with the affairs of the Co. and with its oflicers and agents 
books and accounts. : 


ae 
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lth by same. Where have you subsequently resided ? 
Answer. In the city of New York. 
156 Sth by same. State about what time the Co. failed and 
ceased its operations. 

Answer. I think the active operations of the Co. were closed up 
in November or December of 1866; its various olflices were closed 
as rapidly after that as pussible. 

Gth by same. What connection, if any, did you have with the 
assets of the Co. after its failure, and in what eapaciiy, and what 
action did you take in the matter, 1f any ? 

Answer. I was one of three trustees to whom the Co, by a deed 
of trust dated Sept. 20th, 1866 (and mentioned in the papers of the 
case), assigned its affairs. The deed was not delivered to us accord- 
ing to its provisions until some time later, when we took charge of 
the affairs of the Co. My co-trustees were Joha Biair Hoge and C, 
Oliver O'Donnell, then both of Baltimore. Mr. O’Donnell has since 
died, but he never took any active part in the matter. Mr. Hoge is 
now in W. Va. I was the most active in the matter, but consulted 
Mr. Hoge. We met from the start with difficulties in the way of 
attachment suits and otherwise, and-even before the deed of trust 
became operative, by recording it at the various points necessary, 
the larger part of the personality of the Co., in fact all its personality, 
was seized in such saits, and never came in our possession. We 
made efforts everywhere to realize the personal property of the com- 
pany, but without the slightest sort of success. We were met with 
serious law proceedings in Maryland, where the affairs of the com- 
pany were taken out of our hands and put in those of a receiver, and 
by a suit in New York by which we were enjoined from doing any- 
thing further in the matter. The trustees have been without funds 
either to prosecute or defend these litigations, and the trust has con- 
sequently been permitted to lie without action. It should be added, 
however, that the trustees did defend the proceedings in Maryland, 
and the receiver there was removed and the affairs of the Co. re- 
turned to our hands. 

7th by same. What part, if any, of the assessments made by the 
company upon the stockholders before it failed were colleeted by 
you and your co-trustees, and what effort did you make to collect 
them ? 

Answer. IT have no recollection of any collection on account of 
assessments on stock. All our efforts were delayed, as previously 
stated, and finally stopped by the injunction proceeding in New 
York, 

Sth by same. State whether or not the Co. received any notes from 
stockholders on account of said assessments; and, if so, what be- 
‘ame of them. 

Answer. I think there were notes and obligations from Ficklin 
used as collateral to raise money on at some time during the exist- 

ence of the Co.; the Co. sometimes drew on various stock- 
157 holders for amount of their assessments and deposited the 
drafts with its endorsement as collateral for loans, or sent 
them through the bank for collection. In every case the Co. was 
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the debtor so far us the bank was concerned. This was particularly 
the Case towards the close ot the operations of the L0.. when dratts 
fora large part of their last assessments were made Upon the stock- 


holders and those drafts used to obtain money from the Bank of 


Commerce, with which the drafts were deposited. 


| 


Oth by same. State, if you KNOW, whether or not a great many of 


the stockholders of the Co. lave become insolvent ? 

Answer. I only know one or two instances, in my own knowledge, 
in New York city. I am informed that very many of them have be- 
come insolvent. 

10th by same. What percentage of assessment had been made 
when the Co. ceased business ? 

Answer. In all, about twenty per cent. 

lith by same. What became of the books and papers of the Co. 
on its failure, and in whose custody and where have they been 
since ? 

Answer. The books and papers came into the possession of the 
trustees In Baltimore, were taken from them by the order of a local 
court in Maryland and placed in the hands of Thomas Gr, Pratt as 
receiver, and subsequently, after lis receivership had been vacated, 
they came into ny possession, and | have had them in the city of 
New York eversince. 

12th by same. Have you any of those books here present? And, if 
so, state what they are, and so describe them as that they can be 
identified ; and state also, if you know, in whose handwriting they 
severally are. 

Answer. | have some of the books here, having brought-them from 
New York at the call of counsel for the plaintiff, and will leavethem 
In the commissioner's possession that he may examine them thor- 
oughly and I lake such eXtracts as Lhict\ Lye Hecessary, with the under- 
standing, however, that wh) M they have been ~() examined and 
extracts made they are to be returned to me in New York. I do not 
feel authorized to surrender them absolutely. 

They are as follows: 

l. “Stock iedger A. N. Ek. T. Cow” It contains an aeceeunt with 


’ 


each individual holder of stock, showing date of certit. from and 
to whom transferred, number of the transfer, number of the cer- 
tificate, number of shares and requisitions (or assessments) drawn. 
It Is in) the handw riting of the treasurer ol the ('©., Mr .§ Vv. I. 
Allen. | know his handwriting personally and know that he was 
treasurer. 

2. “Subseriptions National Express Co.,” containing a list of the 

stockholders of the Co., classified under the names of the 
1I5S) so places In which the subscriptions avere made on the stock 

held, showing the name of each stock hola rat said place, 
the number if shares held, the aout paid, the amount due, ana 
the votes to which he was entitled. 

It is partly in the handwriting of the treasurer, Mr. Allen, and 
partly Wn tliat of the ranster clerk, lis assistant. Lis hamie was 
Rob’t Mayo, I think. I know his handwriting. 

3. “Record N. k. & T. Co. Board of Directors,” containing at 


Ree - 


Rr een ane 
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record of the meeting and proceedings of the stockholders and 
directors. 

itis in the handwriting of the various secretaries of the Co., or 
secretaries pro tem —J. V. UL. Allen, 2. T. Moore, and others. 

On page 155-4 is a memorandum in my own handwriting, which 
shows on its face that it is not a minute of any official proceed: 
ines, but only an abstract of proceedings, showing succession of olli- 
CCrs, WC. 

The page 152 closes the record of the last meeting of the diree- 
tions of the Co. I know both signatures to be genuine. “J. V. UL. 
Allen, secretary,” “M. G. Harman, vice-president.” 

4. “Trial balance-sheet,” containing the trial balances of the 
general ledger from time to time; semi-monthly to monthly trial 
balances, the last being dated Oct. Sth, 1566. It shows the con- 
dition of the Co., so far as written into its books, up to that date. 
It is in the handwriting of the accountant of the Co., A. B. Jolmn- 
ston. 

ISth by same. State whether or not you have any books, papers, 
or other memoranda which will enable you or any one to show what 
was the actual indebtedness of the Co. at the time it ceased Opera- 
tions, and to whom severally this indebtedness was due. 

Answer. | have no such books, papers, or memoranda. Nothing 
li the possession of the trustees or Co. would make a complete 
statement. Many clatms were never presented to the trustees or to 
the Co. in any shape which has been preserved, 

The Co. continued to contract debts with the railroad, its em- 
plovees, and others after October, when the books stopped and the 
lust balance was shown. 

fmay have in New York books which will give more informa- 
tion above the indebtedness of the Co. than the trial balance of the 
sre neral ledger. If SO, [ will send them on to the com r to he re- 
turned to me with the other books, as above stated. I know that I 
have the journal corresponding with the ledger, from which the 
trial balances were taken. I will deseribe such books as are sent in 
a letter addressed to the com’r, which IT ask him to aecept and file 
us part of this deposition. 

Lith by same. Ilave you any claim of your own against the Co, 
lor services or otherwise? If so, please state it. 

Answer. | have a claim against the Co. for services as 

lo general sup’t, and disbursements for travelling expenses, &e., 

in the serviee of the Co.. amountine March Ist, 1S67, to 

S255 17, none of which has been paid. IT will enclose an account 

of it, verified by aflidavit (showing how much of it appears on the 

books of the Co. and how mueh accrued after the books were closed), 
to Comer Kean is preurt of my deposition. 

loth by same. Do you know anything of a claim of Hl. Wartield 
against the Co.’ } ; 

Answer. know he has il considerable claim against the ('o., 
urising out of a compromise between them. The Co. gave him 
het es, the consideration of which was a surrender of stock on lis 
part. [seein the hands of the counsel for Warfield four notes, 


; 
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dated Aue. 10. 1866. due at 3.6.9, and 12 mos., for $750 each, 
signed with the genuine signature of Jos. KE. Joluston, president. 
I see also a certified copy of the minutes authorizing this settlement, 
with the renuine attestation of J. V. H. Allen, secretary. The 
above papers are here filed with this deposition. 

And further this deponent saith not. 


JOHN J. KELLY. 


Adjourned to meet again May 7th, 1880. 
O. G. KEAN, Com’r. 


Ricumonp, May 7th, 1880. 

L. R. Smoor, having been duly sworn, deposes and says as fol- 
lows: 

lst question by Jno. Howarp, Esq. State your name, residence, 
and occupation. 

Answer. Lather R. Smoot; I reside in Baltimore, Maryland, and 
ami now secretary of a gas-light company in that city. : 

2nd by same. State what connection you had, if any, with the 
National Express and Transportation Company; at what time and 


for how long vou were so connected with it; and what opportu- 
nities, i any, Vou have had for knowing the business and indebt- 
edness of said Company, , 

Answer. I took a position with that company as assistant to the 
ecneral superintendent on Mareh Sth, 1866, and remained until 
August 10th, of the same year. After the appointment of the re- 
ceiver, Thomas G. Pratt, formerly Governor of Maryland. by the cir- 
cuit court of Baltimore, at the suit of W. W. Glenn and others, I 
was appoint 7 by said receiver, with the approval of the court, to 
take ¢l are of all the books and pREPCES and retain the custody of 

the same until they were transferred under a decision of the 

160 court of appeals ot Marvland to the trustees of the company, 
viz., John J. Kelly, C. Oliver O'Donnell, and John Blair 

Love. It wes, I think, from about December, 1866, to July, 1S67, 
» books remained in my eustody. IT was direeted by the re- 
celyer to procure and examine all claims against the company pre- 
y filed with the trustees and all others received at the receiver's 
office. IT performed that duty, and submitted the claims, properly 
authenticated, to the circuit court of Baltimore, together — lists of 
the said claims by States, coples of which lists I how file with the 
commissioner, numbered, respectively, 1, 2, 3, 4,5, 6, 7, 8, 9, as part 
of my deposition. TI tiled the original claims in the cireuit court of 
Baltimore as being the established debts against the express com- 
pany, aggregating cl total indebted ness of S107 464. 49—] nean so 
far as such claims were presented before the receiver. Under an 
order of court the receiver made a call for all persons holding claims 
to produce them before him on or before May 1, 1867. Many per- 
sons did not, however, bring in theirclaims. All the papers in said 
suit 1) Daltim re have been lost. Manv persons presented their 
claims through counsel to the court—generally demands on written 


contracts. 
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3d by same. Do you know what counsel, if any, represented the 
Bank of Commerce in that suit ? 

Answer. 8. Teakle Wallis, in his individual capacity, or bis firm, 
Wallis & Thomas; I don’t know which. I know that I furnished 
Mr. Wallis some information from the books of the company. ‘The 
account of the said bank was In part secured by notes given by stock- 
holders of the company forassessments. It could not be made up for 
a long time, as many of these notes had not matured. 

4th by same. Do you personally know of any other claims against 
said company which are just ? 

Answer. I do; I know of those appearing on the list which I now 
file with the commissioner, marked No. 10, all of which are justly 
— to the persons named in said list, being mostly due to the em- 
ployees of the Baltimore office, and, in addition, the company owes 
mea separate debt of 8770 principal, being my pay for the entire 
period of service from March Sth to Aug. 10th, 1866. [I now file the 
evidence of said claim, marked Nos. 11 & 12. I also file herewith 
as No. 15 a memorandum, two items of which I now desire to prove, 
viz., that of H. Heth for $373.66 and that of W. D. Miller for 
$1,156.24. [ also desire to file with my deposition a paper marked 
No. 14, the same being a memorandum of some of the claims against 
the company made about June 12th, 1876.) I made the said mem- 
orandum, and am satisfied of its correctness, and I will remark that 
[I see from it that the Bank of Commerce was represented by 5. T. 

Wallis. I also file as No. 15 a piece of the scrip of said com- 
161 pany. = It bears date Jan’y 25, 1866, and shows the way In 
which assessments on stock were paid and to be paid. 

oth by same. Please look at the books now shown you, being 
those referred to in the deposition of John J. Kelly and left with 
the commissioner, and say whether you recognize them as part of 
the books formerly in your custody. | 

Answer. I do. I, however, had charge of many besides these. 


And further this deponent saith not. 
L. R. SMOOT. 


STATE OF VIRGINIA, } 
City of Richmond, § 


To wit: 


I, Otho G. Kean, a comm’r in chancery for the chancery court of 
Richmond, do certify that the foregoing depositions were duly 
taken, sworn to, and subseribed before me at the time and place 
hamed therein. 

Given under my hand this 19th day of June, 1880. 

OTHO G. KEAN, Comm'rs. 


Exuipir “ RicnhMoxp Wie,” with Dep'n of J. E. Brister, page 114. 
National Erpre ss & Transportation t ompany. 


A meeting of the stock holders of this Company Wils herd ali 
Monday evening at the Exchange Hotel. On motion, Mr. Peachy 
7 ‘ 
R. Grattan was called to the chair. 
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Mr. Kelly, from the committee appointed to confer with the 


Merchants’ Urion Express Company, New York, made a report of 


the result of said negotiations and read a communication showing 
that the proposition to that company to purchase the preferred 
stock of the National Express and Transportation Company was not 
acceded to. 

Gen. Anderson moved that a committee of five be appointed 
to report a plan for the reorganization of the company, said re- 
port to be presented at a mecting to be held the following hiorh- 
Ing. 

The chairman appointed the following committee: Lewis V. 
Bogv, of St. Louis; John B. Miner, of Charlottesville; Thomas J. 
Michie, of Staunton; M. G. Harman, of Staunton, and Gen. Joseph 
R. Anderson, of Richmond, 

Mr. Bogy moved that Wm. H. Perot, of Baltimore, be telegraphed 
to and asked whether he would accept the presidency of the com- 
pany. This motion was adopted unanimously. Mr. Bogy spoke 
very highly of Mr. Perot as a gentlemen of high reputation, large 
means, and anxious for the success of the company. Mr. Bogy 

suggested $2,500 as the salary, but, at the same time, re- 
162 marked that he knew Mr. Perot, if he accepted the office, 
would not care much about the amount of salary. : 

Qn motion of Gen. Anderson, the meeting adjourned to next 
morning at 11 o'clock 

Adjourned Meeting. 


The stockholders a. assembled vesterday morning, anil the COtll- 
mittee appointed by the previous me ting ma le an elaborate report, 
through its chairman, Mr. Bogy, on the subject of reorganization. 
rom this report we find that— 

557 shares had been taken on which nothing has been paid. 

1.154 shares on which 1 per cent. has been paid and no certificate 


issued. 
2,169 shares on which 5 per cent. have been paid. 
() ‘ os re és és ‘é 
S OST se “ 10. 
25 " <9 1] 
20) : . 121 
250 " " 13 
12 ood 4 ss I 
i) - o lot 
15.1SS ™ ” Hy ™ 


10.044. total amount of shares. 
The COn pany has collected from its she ekholders. in cash ne S347 LS 
rom the Satine parties In notes, which are considered 


ood i lal ileal a le i tll cai ey al amc ca dak li a ha a a 4 A5DG 


SOS0.] 7 | 
ti icatteceitn’ ieln ihin  t i caak 27 LOO 


- 


SS62,154 


=~ | 


oa neem SF 


y hs 


JOHN GLENN, TRUSTEE, &C., VS. HAMILTON G. FANT. 97 


Assets. 


The company has, in wagons, horses, harness, ge 


stationery, safes, and office fixtures, the sum of... $255,120 81 
In bills receivable as above mentioned ....-.-------- “a 436 00 
IR i. sistdesttenen ennai Atco ilteniesenss sidan $289,556 $1 

TGS DATION 0 ME Ciscicanddscienwnncnsnntie $572,627 19 


There is due the company by stockholders as delinquents—and 

this based only on the 36,440 shares of the stock on which 10 per 

cent. and upwards has been paid—the sum of $145,555, — will 

165. pay up the stock to 20 per cent., and the report proposes that 

an additional call of 10 per cent. be made, based on these 
36,440 shares, which would give the sum of $561, 140. 


The cash means would then be: 


PE GO nici cesdieee eri nwinademamen $145,855 
P roposed call of 10 per cent. on 36,440 shares —. -.------ 361,440 
Te cients eid data at tits cate rinenieeaiciaa ta S507 295 


Which, added to the amount of assets on hand, would 
| a A LN 


The report goes on to say that if the stockholders pay up as pro- 
posed in it the condition of the company will be as follows: 


Amount due on previous calls. —-- ~~ ~- i a 
Amount for proposed RG ne ne ee a comnunamnana-- /e 

SOOT. POD 
Less the debts. ach lcd incite alia atl a I i aed aici “973000 


$254,205 


Leaving the sum of $234,295 on hand, besides the property, to 
carry on the business, which the company say they deem ample, 
provided the administration of affairs of the company be able and 
economical. (This is but a brief abstract of the report, which 
quite lengthy.) 


The following resolutions, drawn up by the committee, were then 
read: 

Resolved, That this meeting sees nothing in the present conditon 
or future prospects of this company to induee despair of the ulti- 
mate success Of Our enterprise. 

That with a fund of subseribed stock yet untouched, in the 
Kani of solvent shareholders, amounting to ‘upwards of $3,000,000, 


] /— sv? 
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of which less than one-tenth will discharge all our liabilities, and 
less than one-fifth will enable the company to proceed prosperously 
with its operations, insolvency is absurd and failure to succeed 
wholly unnecessary. 

3. That to pay the debts and resuscitate the credit of the company 
is the first duty and purpose of the stockholders, to which end every 
shareholder is already pledged and bound by law to the full extent 
of the stock owned or subseribed by him. 

4. That this meeting, being satisfied that thirfy per cent. of the 

stock at present subscribed will suffice to pay the debts and 
164 prosecute the business of the company successfully, would 

now, if 1t possessed the legal power, reduce and consolidate 
the stock by reducing the number of shares to three-tenths of the 
original amount; but that being impracticable without an amend- 
ment of the charter, the stockholders here present pledge them- 
selves, and hereby instruct the president and directors, to endeavor 
to obtain such amendment from the General Assembly of Virginia 
as soon as it shall again be convened in December next. 

5. That in addition to the requisitions heretofore made, amount- 
Ing In the aggregate to twenty per cent., the president and directors 
be instructed forthwith to make a further requisition of ten per 
cent. upon the stockholders—five per cent. payable within thirty 
days, and five per cent. within ninety days—and that they proceed 
without delay to enforce payment from all delinquents by the 
proniptest and surest process of law. 

6. That the president and directors be advised to suspend the 
uctive operations of the conipany, taking due care of all its property 
until the stockbolders shall have responded to the requisitions upon 
them as to supply a fund suilicient to pay the debts and extend the 
business without further embarrassment. 

7. That the creditors have in the obligation willingness and 
ability of the stockholders to pay with honorable promptitude the 
debts respectively due the amplest security therefor. They are 
respectfully appealed to forbear such proceedings as can only tend 
to delay, embarrass, and injure the company, without, in anywise, 
hastening that result of the speedy liquidation which the stock- 
holders desire and aim at not less earnestly than themselves. 

S. That the stockholders now present address themselves with 
confidence to their fellow-stockholders urgently but most respect- 
fully reminding them that they cannot and ought not to seek to 
evade responsibility for the debts. already incurred, and that in 
justice to all concerned the commercial enterprise on which we 


entered, so needful as it is to the business of the country and of 


which we esteem the future success already assured, cannot be 
abandoned without eminent diseredit. They therefore trust that 
each stockholder, for his own sake and for the sake of the company, 
will respond promptly and fully to the calls made him. 

% That the president and directors be specially instructed to 
eause the interests and rights of the Company, now in litigation in 
Alexandria, Baltimore, and New York, or elsewhere, to be diligently 
eared for and protected. : 


@: 


‘ 
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10. That as soon as the debts of the company shall be paid, or 
satisfactorily arranged, the business shall be gradually resumed, as 
fast and as far as circumstances shall allow, and, at all events, in 
season for spring trade. 

11. That the president and directors be requested to apply to the 

General Assembly of Virginia as soon as it shall convene, in 
165 December next, for an amendment to the charter, reducing 

the capital of the company to a minimum of $1,000,000, with 
power to Increase 1t to $2,000,000, and limiting the liability of the 
stockholders upon their raising subscriptions to forty per cent. 
thereof. 

12. That it shail be an invariable rule, from which the president, 
directors, and superintendents are specially charged to allow no de- 
parture, that all the employees of this company who receive or dis- 
burse money shall execute and file with the secretary before entering 
upon their offices bonds in adequate penalties and with sufticient 
security, to be renewed from time to time as occasion requires, for 
the faithful discharge of their duties’ 

15. That the utmost energy and promptness on the part of all 
officers and employees of the company, with a pervading spirit of 
economy, are deemed hecessary to success and therefore we recom- 


mend to the board great vigilance in this regard. 


General Anderson then offered the following resolution, which 
was adopted : 

Resolved, That the report of the committee be adopted, with the 
following modifications, viz: Whereas this meeting is fully satisfied 
that the payment of thirty per cent., as indicated in the report, Is 
sufficient to carry on the business of the company, yet, as a matter 
of precaution, this meeting recommend that when consolidation 1s 
effeeted by amendment to the present charter it be based on forty 
per cent., and the entire release of the remaining sixty per cent. 
this additional ten per cent. to be called Or not as the exigencies of 
the company may arise, and not to be called on unless the same be 
necessary. 

On motion of Mr. Michie it was 

Resolved, That the president of the company is hereby instructed 
to lay before the Hon. J.C. Underwood, judge of the eastern district 
of Virginia, the proceedings of this meeting. 

The stockholders then proceeded to make nominations for il board 
of directors, when the following gentlemen were nominated and 
unanimously approved of: W. HI. Perot, Baltimore; FE. J. Foley, 
Baltimore; Win. Devries, Baltimore: Joseph R. Anderson, Rich- 

mond: Wm. Hl. Webb, New York; J. Carter Marbury, Wash- 
166 ington; R. P. Zimmerman, Atlanta; M. G. Harman, Staun- 
ton: Lorenzo Norvell, Lynchburg. 

On motion of Gen. Imboden, it was 

Resolved, That the report of the committee and proceedings be 
published in the city papers, and that the secretary have five hun- 
dred copies published in) pamphlet form and Ss na Oe to each stock- 
holder without delay. 

The meeting then adjourned sine die. 


100 JOHN GLENN, TRUSTEE, &¢., VS. HAMILTON G. FANT 


reference Was made more than 


t ee. Hy ° 
! — a} — »* nts. and Leia 
tions put to them L conher tk WILE nelr departments, an if aly) 
} ° ; ’ 1 | 
ta he the uni 1 wish of the meetine that thev should be 
neared to be thi lbhniversal WIstl i the Inectin? that thes Prout Le 


MO. G. KEAN, Comm’r Py 


B. P. No. 1,” with Dep’n M. B. Poitaux, page 116 


, 2 . * ae a4 ‘ 
— 
4 \ / ; * | ° 
¥ ‘ ‘ ~ 
Rr EEN ‘ ‘ \ ° { pi M4 
4 - | . P 4 \ ts | , 7” ‘ ; ’ ‘ I} ; 
» Line PUSLECS O11 [© 4 PXPPFeSS a : rt bavi 
” 2 * ; 4 | > 4] , Bes - rt 
' ' , ; ‘ 
(rENTLEMI \ [ \ l C] I Pry ' i i Lil p> CEUs a) ' Liiis 
' } ? i 
. ‘ + $ ? ' ’ ; 4 | * ? = 
( yey peal i ~" Sud i ' ret LALtdlL eel ‘ ii 5S it?i ti Sery 
’ | 
. ‘ ‘ \ ‘ | , \ " ; } . 
ces as sh - . . ana (o. from tst November, 
: ! ‘ tj 
“St pf) tr) ‘ Pe [ ri) Lil 
, . . ; - “ 
urs Tr ettu M. B. POPTIAUN 
\ ak wo iesbecti si * , ‘) Pe . . « 
‘ 
1 5 nn a 
es \ a 
7 i / j . i i / ar 
, . ° \ 74; “Tay 
i i | \ \ 4 pf *? ie 
Tt > ] , an . . ; ; 
Lec lof the Na express and Transportation Com- 
— " - 2 
; ' : ’ ; ‘st \ 2 
lt; ' i i i . ‘ — i 5 i ‘ J = Co } isiilel =f 
7 . \ . ’ ° 
, = ¢ " , . , i ; \ 
‘ 2 ‘ ’ i . yt * ’ : rT ‘ ‘ li ‘ i Wi * | og 
Vet . Pah 


? , 


For following ¢ the months of No- 


’ , , . - . . 
. . > . ; . ; . . ’ . ; . , 
vernber and December. 15866. for petty expenses ln lis ottice at Rich- 
. 


—s 
~- 
mow 
- 
~ 
_— 
—— 
— 
oe 
~w 
— 
“a 
“ 
ee 
— 
= 
* 
~~ 
—) 
— 
- 
~ 


mond, Va.. viz: 
4 


oo ew pee) me! ee be 
a . ' ‘ ‘ if ' Coa . ~ ) ed BF tit) 


press, $1, 31 2). ae. Zoe... WUEe.. and Zoe sins selec ticle a Bye ‘> “4 
’ a +) - : . . ‘ms . " 
For 30 2c. reveniie stamps ._.. .___-. BE a ee Ree ele a 0) 
% 7 . ‘ 

Ter Gp ae. postage sinMns ...«« oon cen« si ashen niaaialinaiial ace iat, 
. : K , iu } . — 
For putting away coal ce tite cn iheey aiartibialek sais sttiamminiiida ane a og si y 44 
. . . } a a } m - 
ee SRO BOCK 80 TROT GOOE nisin pcccscitimnane eae mr 


a 


JOHN GLENN, TRUSTEE, &¢., VS. HAMILTON G. FANT. 10] 

Por maniees 000 GENO cncs cnc tenn tains pasate 10 
For hauling cashier’s books and papers from offiee....--.-- me 
5 AREF ie ERE ST EG ETN cn ec Oe a eT SF, Bh 


j U.S. inter. rev. stamp, 2c. ] 
Received payment in full. 
M. B. POITIAUN 
fee Withdrawn by Mr. Poitiaux. 

Exurir “J.P. MeC.,” with Dep’n of M. B. Poitiaux. 


Orrice Nat. Express AND Trans. Co., 
RicuMonp, Va., January 15th, 1867. 
To the trustees of the Nat. Express and ‘Trans. Co., Baltimore. 
GENTLEMEN: [ would hereby inform you that there is due by this 
company to Mr. Joseph P. MeCorkle the sum of two hundred 
16S and fiftv dollars for his services as auditing clerk Ist division 
N. Ek. & T. Co. from Ist Nov, 1566, to date, at S100 per 
mouth. 
Yours respectfully, M. B. POPTTAUN, 
Cushier ] sf Div. N. I & 7. Co. 


RicuMonp, Nov. 50th, 1866. 


Received of the National Express and Transportation Company 
one hundred dollars in full for services as clerk in auditing depart- 
ment from Ist Nov. to 50th Nov., for month of November, 1S66. 


S100. J.P. MeCORKLE 


ru. S. inter. rev. stamp, 7 ets. ] 


Exuipir “J. R.A.” with Dep’n of Jos. R. Anderson, page 120. 


RicuMonp, VA., October 20, 1866. 


To Messrs. , of —. 

(FENTLEMEN: At the general meeting of stockholders held in 
pursuance of a call of the board of directors of the National Ex- 
press and ‘Transportation Company, in this city, on the 9th instant, 
au business committee, consisting of Messrs. Barber, of Georgia ; 
bogy, of St. Louis; Nixon, of New Orleans; Norvell, of Lyneh- 
burg; Crichton and Perot, of Baltimore, and Skiddy, of New 
York, was raised to make a thorough Investigation into the affairs 
of the company and recommend such action on the part of the 
stockholders as in their judgment would promote the interests of 
the best COMMpaHnyv. = 4 fter a most searching and laborious examina- 
tion of the condition and prospects of the company the committee 
submitted an elaborate report, which was unanimously received 
ana approved by the meeting, in which they recommend that lo 
extricate the company from its present em barrassments, restore its 
credit, and ensure its success the present subseribed stock of about 
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four millions of dollars should be consolidated and reduced to one- 
fourth of its nominal amount, and that upon the payment by any 
stockholder of the aggregate sum of $25 on each share of his stock 
and the surrender of his serip “ full-paid stock,” not liable to further 
calls and assessments, shall be issued to him in the proportion of one 
share of “full paid ” for four shares of the present stock. ‘This con- 
solidation will reduce the present stock of the company to about 

one million of dollars “full paid;” will produce money 
169 enough to relieve the company of all its indebtedness, and 

leave it in possession of all its valuable property, with a con- 
siderable sum of ready money in its treasury to prosecute its busi- 
hess. 

The charter of the company fixes its capital at five millions, with 
power to increase it to ten millions, but requires one-third of the five 
millions to be actually subscribed. 

Now, as the proposed consolidation of stock will reduce the cap- 
ital stock below the required one-third, it is recommended to issue 
not less than six thousand shares of preferred eight per cent. stock, 
to be sold at pear. As stated, these recommendations were unant- 
ously approved by the meeting, and a committee was appointed 
to go to New York and negotiate a sale there of as much of this pre- 
ferred stock as practicable. Mr. Barber, the chairman, and several 
members of the committee have returned, and, at an adjourned meet- 
ing of stockholders, held at the Exchange Hotel in this city last 
evening, made a favorable report of their progress in the object of 
their mission to New York. Whereupon the stockholders agreed to 
adjourn their meeting till Monday, the 29th instant, at the same 
place; and, in view of the fact that the whole of the preferred stock 
may not be taken in New York, it was 

— Resolved, That cl committee of three stockholders be appointed 
by the chairman of this meeting In each town and city where the 
stock of the company is held to solicit subscriptions to the preferred 
stock and report to the adjourned meeting.” 

By virtue of this resolution you are hereby appointed a commit- 
tee for ——, and earnestly requested to obtain subscribers to the 
preferred stock and report their names and amount of subscriptions 
obtained previous to the meeting to me, on or before the 29th in- 
stant, in order that the same may be laid before the meeting of 
stockholders at that time, and then continue your efforts as long as 
successful. 


I respectfully suggest the following form of subscription to the 


preferred stock and a certificate to be signed by vou asa committee. 


[ am, very respectfully, your ob’t servant, 


JOSEPH R. ANDERSON, Chairman. 


ee 


o 4am 


* 


ane? 


thes’ 
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Subscription to Preferred Stock of the National aepre 8s WV Transportation 
Company. 


It being proposed to consolidate the present stock of the National 
Express & Transportation Company at not over 25 per cent. 
170 ~~ of its par valueand issue not less than six thousand shares of 
preferred 8 per cent. stock of said company, we, the under- 
signed, do agree and bind ourselves, our heirs, &e., to subscribe for 
and take the number of shares of such preferred stock Opposite our 
respective names and pay for the same in such sums or instalinents 
as may be required by said company a the full amount of one 
hundred dollars per share is paid up; but this subseription is not 
to be valid and binding till at least six thousand shares of such 
stock are subscribed for by parties solvent and able to pay nor un- 
less the consolidation of the present stock is effected. 


Witness our hands and seals this — day of ——, 1866. 


Name of subscribers. No of shares, Amount 


[Seal. ] 


ee ae a ee ence 


We, the undersigned committee, do certify that we have procured 
the foregoing subscriptions and know the subscribers and believe 
them able to comply with the terms of their subscription. 


’ 


? 


(oimmillee. 
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lil Exhibit B. & O. R. R., with 


Dr The National Ex] ress Company in account 


Date Aceount of— [tems Amount. 


sscateiicilatieisiddioaimads N.W.Va 678 85 
snnieiiens manatee W.B. 3,405 17 
— = ist) 2 
> = 


ae TOLL oF 


M LV - VI L\ Be Vs 6.756 SO 


LO.580 Ss 


— —__ 14,815 62 
witty ipieiaahiii me 12 ta4 To 
cede "deities Se FS ee oe 
satin uit aw W. B.| 2,066 Ol 
———_- 14.848 75 
Lug \ugus wy idiieemldi an. Be 12.219 12 
WwW. B. 2,151 1 


sisal 2 95 
$83.957 5% 
1S 
| Jy UE EE sistent sik au: telnet ideale ee 11.432 ta 
di “57 ry J 12, ty S41 20 i 
red ‘ 1,14) 54 
“45s J L643 kk > ee i sina 2.984 2, 
- Hs 5  ° Y | iamwnerer i. on 2,84 25 
<7 ' yp: & Spee ae 2 C08 Gl 
IS7 70 ee ; = O85 66 
ee r. 5 8 Ee eee, 3 23 37 
[SF ' jae “ Gi RE octets oo 4As2 0] 
— 4 . ‘a a Pree 3 ,. $84 4 
<7 ’ i4 64.248 50) siti IS 45 
ISTH ri DU BE ecuttatins b1465 Lil 
912.444 9] 
[7 
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Deposition of J. T. Snowden. 


with the Baltimore and Ohio Railroad Co. , ('r 


Date. Account of— ltems. Amount. 


1866. 
March 20 By eash March... -- sai taetibseasiiaaiy leita EN canianitiaaiail-laiaiass S1.546 46 
oe 3] oe lea sites ieee tibiae >» = S1,128 00 


6 os ot tee ial lea Ss Ge 

vi bs sé ES nen Se wp awe Re — &§ & "Oo OF 
ee 2? thie > 

May 17 ee RE VOUSHETD OF BOG... necccne ccscencaes! Tee 

ss es . POE Cae SN STR MF REE EE UP ae eee ee 
a BO OW 

June 12 6 seine aia a ca it a , 1.58 1h 

6 sé 6 SG a TE Oe 781 28 
— 330 47 


_—— ——_———— ee ee ee ee ee 


July 11 a draft paid eiiliinl a apes ee a ee aia 2500) OO 


és 17 ‘ ins aan ionic IR ia a ai leas ail a 
Aug. 25 Acne SPTDa Da SOARD Haan OL See , . 3,022 OF 
ee ‘ ot Re eee PSEA MLSE EON Ae ac ae OL 7. a. 657 80 


Sept. 10 | | qeseiienns eensiiaiedls eenmniin at alacideati a ne 1.058 7s 


sé sé sé PME Ogee EMA Ne an ee . ae 7S4 46 
“ oe a error, being difference in ace. as rend. 207 
— PSD Sl 
; *% 


6 a _ balance per nec. rendered . . © seme cons | ce ewes 11452 


re , --_= -— 
ta eT i 


L645. 
July IZ. By int., 20days, 6 per cent. per annum, allowed on $42,525.19, 
paid as per er’s above shown, in advance, on avernge June 22, 
1866, the average date of dr’s above being July 12, 1866.2. 141 75 
1876. 


Jan'y [. Beepeees eevee eee on i se 72,303 16 


cmemeenne a em hea, 


$72,444 91 


14—982 
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— . 7 " . : i Lé rT, T> ‘ "ee : . 1 . . ye Pri - 
173 Exarpir “ B.C. B Filed with Dep’n of Ed. Price. 


. « . 
oo at Sane 4% er on ra . } PB: k >f 
Na rional KXpress «a i ransportation Co. In account WItn mit Q 


e r . ; ' ries BP. t , y*, 
JAN 2+ T ! y i \ "eS bikt is per state- 
Sees SE RA RMN RIN athe Cr See! hee Rarer $65,726 07 
| ving t “4 d for t 
it ‘ 
. a 2 lon’s te, dated June 27th, 1866, 90 d.., 
sed J. BE. Johnston & J. V. H. Allen, treas WT 65 
T> we 7 Ne 
i <45 - a a a Le _ le a ae — _—<— <- _ =’ 
| rT =, i Aci ul ebe tb meats Gennes Ghee ema eee lO (33 
siinieeaiaiainieacamameiin 519 96 
hug. 25, 66. Dom. 0. B 
W P ¥ ‘ ‘ ‘ J . " | ” 
j NN \ a fi) (0) 
4” ETE GEER ae ae aR nee eT See Tome ene siiesdiuaaiiiiaiad 2 tA) 
Eméerest to Gate ..... -o«co« i a a i 64 
siiatiaiatitaidiiiiaitalaliaiiiaas hit) th 
[ A 25 r iy {) b ‘ 
j M d Aug’st 25 - 
| we... D oe, oe pee 251 87 
tr» +) > 
‘ 2 Vv ewme@eawwes @« _ —_—_— hn ae ee se se ee he ~~ _<— —_—_- - o- oe 
j t j ss ainsi epitpieia ileal ial sie sli ilsiaal aati clas $ 44 
—— 258 61 
Dis. Se] 15 ‘ yy © B 
' 
M | | Aug. 4, °66, 120 
i j Be.¥-m& 
Sz F T+) 
_ - - — ee ae ee he he he he le ao*i*) aw 
¢. | eae SER ects NRE RON He ey ND ey a sae ik al a a a ,; 2 
174 I ’ eo a Se es OE MS IR TIRE? Te 2 15 
a 950 5 
1) Aug. 15, °7 Fr. 0. B 
I a & 174 80 
A int I a s 174 80 
oT 
2... & in Aug. 5t “ 120 d 
b 4 & | re se 
A NTE ASE Seen MESES HOE Oe Rm ea deen I SS 
Y? ELE NS : porn ees ; oe 
Int PRA amen TEE, ia 2 1 
— 259 23 
I) Lug. 15, ‘6 r.Y. B 
3 ‘ eg ited \ ? yt r,t 
4) ee aa, V, 
\ i RP ces See EOS rene i, 62 
Vr " uae ESP EE eo MRO i i , 2 
| Soe ONO. Pe ee SNORE ONO Me eT eee AERO KOC i ri 
—~— LD 17 
1) Aug. | yr. © B 
Joseph H Aug. 6, 66, 120d., 
sed B.S &dé.¥. mB. Alien. tz... 225 12 
}” ‘ ' F Paes RO aes oe 2 yas 
[nt 1 int FO TONRee ae eR Ron Le ) ih; 
sinaeasiceanncniealti 20 43 
[)) Aug. 15 vu F.0. B 


~% 


es 
175 
sé 
té 
176 
1867. 
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S. B. Simmon’s note, dated Aug. 6, '66, 120 d., en- 


dorsed by Jos. Hattun & J. V. UL. Allen, tr... 955 12 


yy ES ERIE NAS RE a mE Ae eal aA ee 3 95 
Interest to date .. .-- PUGS Ne al aN Smee ee Mee inj} 


Dis. Aug. 15th, 66. F. O. B. 


John Fox’s note, dated Aug. 6, "66, 120 d., en- 

dorsed by Jos. Hatton & J. V. HL. Allen, tr.. 51 03 
ge SU ON Fl 3 25 
OE, Be i rete: een em an 43 


Dis. Aug. 15, 66. F.O. B. 


ir 
= 


107 


G. P. Curry’s note, dated Aug. 9th, 66, 120 d., en- 
dorsed by R. F. Curry and J. V. H. Allen, tr... 1,020 50 


I i - 5 BD 
ON ee a 7 OS 
Dis. Aug. 15th, ’66. F. O. B. 
W. A. Burke's acceptance, dated Aug. 10th, ‘66, 

$f mos., endorsed M. G. Harman, uch W. Shef- 

ay, G0 a. Fs: Es ee EP cents nbn carne 5 OO 
i ie ia 2 A) 
a i i 3h) 


Dis. Aug. 15th, 66. F. O. B. 


J. V. Hf. Allen’s d’ft on Wim. Allen, dated Aug. 

10, ’66, 4 mos., endorsed M. G. Harman, Hugh 

WwW, Sheiey, and d. V. HB. Allen, tf. cocace sacs 5000 
BF UIE sini seeaissiceeiinniih atin alii icant: cases 


i i i Ren ete 36) 


-“~- a 


Dis. Aug. 15th, 66. F. O. B. 


Jed. Hotchkiss’ acceptance, dated Aug. 10th, ‘66, 
4 mos., endorsed M. G. Harman, Huch W. Shef- 


fey, a a, Ss ee I cites mS o> OO 
gg Ree Se Fee er meee a Nt aR) Pee Ne ee > *%) 
sy 


Dis. Aug. 15th, 66. F. O. B. 


W. H. Farris’ acceptance, dated Aug. 10th, '66, 4 
mos., endorsed M. G. Harman, Hugh W. Shetf- 


ee ee 125 
EA ccuntitncupichinien ieee une oneh heen 2 
wey 


SE BR i isnceneecciarbindnien sans cannes 
Dis. Aug. 15th, ‘66. F. O. B. 


TEE GeO ee AL ee SE MCN A Mat 


eS BE I ctittentis cennnundinie amen 


Jan’y 24. J. S. Byer'’s acceptance, dated Aug. 10th, '66, 4 


mos., endorsed M. G. Harman, Hugh W. Shef- 
OU ao 6 ie UE i cine et comenn enneeis 250 OO 


Rea ae meee SH EAE AS 1 eae eeeae ee ema ) Hi) 
EE OEE ESE EEE NR SET ER 1 76 


Dis. Aug. 15th, 66. F. O. B. 


ra) 2 
° 7) am , 


Zs OO 


IR OD 


nn nS 


1O.017 5O 


1O,917 oO 
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Wim. Frazier’s acceptance, dated Aug. 10th, ’66, 4 
mos., endorsed M. G. Harman, Hugh Sheffey, 
a ee, i 250 OO 


Protest a SE Sean Sane eT 2» “%) 
EDS ELL LAME EL EA LET AME RNAS HIST TE l 76 


Dis. Aug. 15th, '66. F. O. B. 


J. M. McCue’s acceptance, dated Aug. 10th, "66, 4 
mos., endorsed M. G. Harman, Hugh W. Shef- 
leg, nd. V. Mi. BOG, WOR, ccnwas oes come 250 00 

SRO re eee P es Cae ee REC Ome E TNs wee 


Interest LLL ik i a i iia iii lil l 


Dis. Aug. 15th, 66. F. O. B. 


E. W. Bayly’s acceptance, dated Aug. 10th, "66, 
4 mos., endorsed M. G. Harman, Hugh W. Shef- 
et ORE 6. Fc Ten ee OR vince witness 250 OO 


)»» 
2 YA) 


Protest Pe ELE MO Aes ER IE eee el ES SY RIES NN pe eI Ne ru Yes er 


Interest _to TOES. aa i a a ia l 76 


Dis. Aug. 15th, 66. F. O. B. 


B. Bb. Donnaghi’s acceptance, dated Aug. 10th., 

‘66, 4 mos., endorsed M. G. Harman, Hugh W. 

Paeney, aE é. F. m- Be WEDE...cucceanenen 2) OW 
OETA Tne Meera Mee meer eS ke Sh 2 20 


NN EE SE RAL AL EO LE DT 1 76 


Dis. Aug. 15th, 66. F. O. B. 


253 96 


255 


253 


vO 


Ha 


Amount brought for’d .... .  . .--- PR Nese hee SR he 


Thos. J. Michie’s acceptance, dated Aug. 1Oth, 
66, 4 mos.. endorsed M. G. Harman, Hugh W. 
Peer, 666 J. V. Bex Be, CME. cane ccdiunoe 250 OO 
Protest a ll ee 2 2 


NN l 76 


Dis. Aug. 15th, '66. F. O. B. 


Wie. M. Laughlin’s acceptance, dated Aug. 10, 

‘5, 4 mos., endorsed M. G. Harman, Hugh W. 

BheGey. and J. ¥. El. Allen, trees’? a eccommc< 500) OO 
ih a ae 2 Ww 
I 5 ol 


Dis. Aug. 15th, 66. F. O. B. 


Rob't i Glendy’s acceptance, dated Aug. 10th. 
‘66, 4 mos., endorsed M. G. Harman, Hugh W. 
Beeey, Ge 6. Vs hs BR, Wi nice nce SOO OO 


a m > *H) 
a 3 5l 


Dis. Aug. 15th, 66. F. O. B. 


J.J. A. Trotter's aeceptance, dated Aug. 10th, "66, 
$ mos., endorsed M. G. Harman, Hugh W. 
ae ee a 

(OM Commence meen EEE AE ne RE 2 20 

I 7 36 


Dis. Aug. 15th, 66. F. O. B. 


12,187 


12,187 


OD 7 


HOD 


30 


3U 


UO 


24 


he! 
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ORI RE CIs cteene conn cnnntsutiniids 14,512 24 
1867. 
Jan’y 24. Wm. H. Farris’ acceptance, dated Aug. 10th, "66, 
4 mos., endorsed M. G. Harman, Iluch W. 
Sheffey, and J. V. H. Allen, treas............. 1,125 00 


RETR NESE Sg Seneca ee Pe 2 H) 
EES ESE RRS CEL OA EE 7 89 


L135 08 


Dis. Aug. 25th, 66. F. O. B. 


66 J. M. Barton’s note, dated Aug, 17th, '66, 4 mos., 
CE ae Hc Be is IE Ps vo oo creme cna 255 OO 
Ss TIE SERIE ESS IS eG A AS A Nc 1 oS 
IE Be citi seteincs Sac tas cette mates 1 5 
-—— -- 258 48 
Dis. Aug. 25th, 66. F. O. B. 
e H. J. Roger’s note, dated Aug. 17th, 66,4 mos., 
OE Ba Wc Ee Se SS ccc cna 255 OO 
IS co LER eS ek See ee ee ee OR TT TS | el 
I i inl diehiereneinll 1 0 
steerasionntennee Y5R 48 


Dis. Aug. 25th, '66. F. O. B. 


she W. W.Gilmer’s note, dated Aug. 25th, '66, 120 d., 
endorsed Jno, W. Godwin and J. V. H. Allen, 


ee ee ee a 


lov OO 


GF. annaus ceneceosuned auesenmus « 


ON i 2 2 
em i i SA eS apm oP Ht) 
104 75 
9 Dis. Sept. 15th, 66. F. O. B. 
179 J. M. Godwin’s note, dated Aug. 25th, '66, 120 d.. 
endorsed W. W. Gilmer and J. V. H. Allen, tr. 127 50 
i, 2 2 
I I a Ty 
oe 130 38 


Dis. Sep. 15th, 66, F. O. B. 


ee 


16.300 42 


I i 16,300 42 
1867. 
Jan. 24. J. Minor’s note, dated Aug. 25, 66, 120d., endorsed 
Dabney Minor & J. V. H. Allen, tr. .... ...... 127 50 


geet ann ESR Soe ee Sen ees 07 en oe eer 2 2 
a Ti tied 
Po) 8 
Dis. Aug. 25, ’66. F. O. B. 
aA ® J. R. Wood's note, dated Aug. 25, '66, 120 d., en- 
, dorsed M. G. Harman, vice-pres’t............. 1,010 00 
iia i i ei a a siseeame ieediiee 214 
ame Oi i sicin 4 &u 
LOW Oo 
Dis. Aug. 25, ’66. F. O. B. 
Wim. C. Butler’s note, dated Aug. 25, 66, 4 mos., 

endorsed Thos. F. Wingtield, Jr., and J. V. H. 

i ican sii ee HO 75 
gn MR eT A TA othe Eee ee seers an 2 2h 
i ic diiieihoaeaiiaiian diame 24 

qummnremempene 1 


Dis. Sept . SS F7.o = 


ISO) 


Jan 


Ista. 


2s 


HAMILTO 
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Auw. 25, '66 


VY. H. Allen, tr.. 


". Jones, dated 
Jones and J. 
Protest esis ibieias cnuiiaa esibind 


interest to date ...... .. 


——— i cr a A se ae 


Watson's note, dated Aug. 25, ’66, 4 mos., 
endorsed Wim. A. Watson & J. V. H. Allen, tr. 


, 
Prot 7 
i | 4 — - ——— ee © 


Dis. 


a 


a ee ee ee ee 


A. Benson*s note, dated Aug. 25, 
H. Benson & J. V. H. Allen, tr. 


-—— -— oe 
—_-_—<--— = <= a oe 


———-— «— — eee = ee 


. " 
. i " ’ 
‘ , . , t ‘ : * 
. . ‘ ‘ ‘toe . 
” , ’ .** 
' rsed J. V. H. Allen. tr 
S ; 4 4 : + BN big Dh e + oe eee - 


——— A i A a ca te a. a —_—— ee ee ee ae 


. 
~ , 
I: . ste.  — Se eee oe - ees 


a. 2 nacan’s lated Auw. 25, '66, 4 mos 
ndorsed G. T. Jones & J. V. H. Allen, tr ue 
}?r =, 
I =| AL rs sis dibs imbiamenseaibieiainiees ecco sci, mceitneeiniieaiiaiias eeiiipeiiatiiiaams eae 
D Sey is. F.O. B 
F rw iii iain iii cide cs si tl tial ai lea ii 


N G. 


—_— a te ee i, ll a, a i ae ie 


$f mos., en- 


102 OO 
2 is 


47 


FANT. 


104 60 


———— =e — oe 


127 


17,758 


17,798 


10 


104 72 


130 34 


L530 


858 


4) 


40 


O40 


oe 


Isz « 


1867. 
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B. C. Flannagan’s note, dated Aug. 25, '66, 4 moes., 
endorsed B. C. Flannagan & J. V. HH. Allen, tr.. 


Protest sical iia ai si ie guises il dt ks ia aimcdiidiaiaaiaii aise ik: mini amt deanna “ yi By 


i 7? 30) 


ee ae 


510 OO 


Dis. Sept. 15, 66. F. O. B. 

J. W. Lipop’s note, dated Aug. 25, '66, 4 mos., en- 
dorsed S. M. Keller & J. V. H. Allen, tr. ...- 

ge ae aren 


ee Bi ii inte 


S10 OO 
scat tation 2 2a 
2 oD 


F. O. B. 


Wm. Daniel, Jr., note dated Aug. 25, ‘66, 
endorsed J. V. H. Allen, tr. — 2. 
IT cenicttnteintin ssemn tel ties len aeieinieiainnaliealsinniet: acticiens menltiomn: tein I 


a i I ici 11 48 


— a NN ee 


Dis. Sept. 15, *66. 


} mos., 
2 jo (Mw) 
‘ys 


Dis. Aug. 25, '66. F. O. B. 


J. D. Imboden’s note, dated Aug. 25, ’66, 4 mos,, 

endorsed J. V. H. Allen, treas. .... .. 
CUO a cnctaties waited aces witha 
RIESE Cb Gi citi citrine: Get cnninn ‘iets aciiaia’ 


ee A at te 


Dis. Sept. 15, '66. F. O. B. 


REET SE ARS EA OEE a ea 


I Se EE Wists cite node cteemnceees 


1. Thos. Opie’s acceptance, dated Aug. 10, '66, 4 
mos., endorsed M. G. Harman and J. V. Allen, 
a ne tM OW) 


CE. acoas caee otes 6600 60m6 cone . . 


Protest —-s =e ew KH Hr Fr ee ee ee re ee ee - a ee ee 2 28 


gS IERERES DSSS 2h i ign ai = Bs 


Dis. Aug. 15, 66. F. O. B. 


ny 


11] 


304 39 


eee ee 


he “10 Ff 
S26,0O16 ind 


CREDITS. 


S04 OS 
1 ime On 


5. By OT i 


OO cette 


gs ee, A cet ee 145 oY 
L868, 
Jan ee, 98 ii ee ne Se Ke MY 
June 30. * do. si etait senile ieee uaa NE : 4.997 47 
Bee. 7 * GA casa i . 2e4 {7 
Sept zi. “iy do. steeaieil eS ee ee ene TA SE arlene ae BE er 4 0% 
on. 2 ™ ae Le ... . eee 1G US 
1860 
Ap'l  @ Ce 2 eee no OS 
duly — « @e cessed iieaminiaititi siamese i eer Menage ate (i) 87 
Aug. 25 SS GK ii ee ee : . 1.4Us8 US 
S71 
July 13. CO iit ec ce ay 121 33 
Sept 2. do, o éteimbiananie 4 69 


GOoy;y OF 


S17.470 6S 


Due by average, July 4, 1868. 


Inte 


‘rest from that date. 
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183 Exurpit “ P. W. B.” with Dep’n of Enoch Pratt. 
PHILADELPHIA, Sept. 18th, 1868, 


National Express and Transportation Co. to Philadelphia, Wilmington & Balto. 
ae os 


For amount du as per protested drafts, as follows : 


1S64. 
Deets. &6. 2 day’s gt 22x cmsemnie cenens one udteniaeian: a ae 
I i ere eee 2 28 
1) OO GI I ii ik iil Nii is eerie a 228 46 
— $2,132 34 
[Sti 
Sept. i day : sight Pa Faeroe SI ye nT RN EPR MAS aR RM RP OO a RECN Benya yw iR $1,643 20 
Cg ER a NR UN Teer eT ai See neMenEre Rayne LS eo 
peterest, b. yeur TE Mowe Be GUE ccc ance cas Seen 195 53 
1,841 04 
TSt45 
ee, 
© Ra Sa OTST SNR ee LE eR eae a REN KRONOS O NON at 5 Y 2 38 
interest, 1 year 11 months 14 days ............ oe 187 73 
1,787 66 
eu 
er. ee EO IE ainnicte ends chkccmtmambenvidienk ae $1,769 60 
ARES SES SR RY cae pt ale rises es Ne asIWaNr OMe ENC RED HE Ie 2 33 
Interest, ] yenr 1] m ae 203 77 


3 BALTIMORE, Oct. 25rd, 1866. 
H. I’. Kenny, Esq., sup’t 
Please take notice thatS. P. Wiltbank’s draft, dated Philadelphia, 
Oet. 15th,1866, payable at one day’s sight to the order of H. F. 
Kenny, supt., for seventeen hundred and _ sixty-nine ;§°5 dollars, 
drawn on and accepted by Richard T. Allison, Esq., cash., Balti- 
more, Md., due and by you endorsed, is delivered to me by the eash- 
ier of the National Farmers’ and Planters’ Bank of Baltimore for 
protest, and the same not being paid, payment therefor having 
ISt been demanded and refused, is protested, and will be returned 
to the said cashier, and that you are held liable for the pay- 
ment thereof, 
Yours respectfully, LEANDER WARREN, 
Notary Public, No. 61 Second Street (Upstairs). 


BALTIMORE, Oct. 6th, 1866. 
Hf. FF. Keuny, Esq., sup’t: 

Please take notice that S. P. Wiltbank’s draft, dated Philadel- 
phia, Sept. 29th, 1866, payable at one day’s sight to the order of 
If. F. Kenney, supt., for fifteen hundred and ninety-seven ,°5 dol- 
lars, drawn on Kk. 'T. Allison, Esq., cashier Nat. Ex. & Trans. Co., 
Baltimore, Md., due and by you endorsed, is delivered to me by 
the cashier of the National Farmers’ & Planters’ Bank of Balti- 
more for protest, and the same not being paid, payment therefor 
have been demanded and refused, is protested,and will be returned 


—_ 
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to the said cashier, and that you are held liable for the payment 
thereof. 
Yours respectfully, LEANDER WARREN, 
Notary Public. No. i] Second Street ( pstairs). 


BALTIMORE, Sept. 28th, 1866. 
H. F. Kenney, Esq., sup't: 

Please take notice that S. P. Wiltbank’s draft, dated Philadel- 
phia, Sept. 21st, 1866, payable at one day’s sight to order of H. F. 
Kenny, supt., for sixteen hundred and forty-three YL dollars, 
drawn on K. F. Allison, Esq., cashier Nat'l Ex. & Trans. Co., Balti- 
more, Md., and by you endorsed, is delivered to me by the cashier 
of the Farmers’ and Planters’ Bank of Baltimore for protest, and 
the same not being paid, payment therefor having been demanded 
and refused, is protested, and will be returned to the said cashier, 
and that you are held liable for the payment thereof. 

Yours respectfully, LEANDER WARREN, 
Notary Public, No. 61 Second Street ( Upstairs). 


BALTIMORE, Sept. 21, 1866. 
H. I’. Kenney, sup’t: 
Please take notice that S. P. Wiltbank’s bill of exchange, 
185) dated Philadelphia, Sept. 14, 1866, payable at one day’s sight 
to order of H. F. Kenney, supt., for nineteen hundred and one 
fo’) dollars, drawn on KR. T. Allison, cash., Baltimore, Md., and by 
you endorsed, is delivered to me by the cashier of the Farmers’ and 
Planters’ Bank of Baltimore for protest, and the same not being 
paid, payment therefor having been demanded and refused, is pro- 
tested, and will be returned to the said cashier, and that you are 
held liable for the payment thereof. 
Yours respectfully, LEANDER WARREN, 
Notary Public, No. 61 Second Street ( Upstairs). 


Exuipit “ W.C.V.M.&G.S. No.1,” Returned with Com’r’s Report. 


STATE OF VIRGINIA, ry wit : 

(uty of lich mond, j 

At a court of hustings held for the city of Richmond, at the court- 

house, on the 23d day of April, one thousand eight — and sixty- 
eight: 


THe ORANGE AND ALEXANDRIA RaAILRoap Company, PI’t., 
against 


THe Natrionat Express AND TRANSPORTATION Company, D’f’t. 
In case. 


This day came the plaintiff, by its attorney, and, neither party re- 
quiring a jury, it is considered by the court that the plaintiff re- 
cover against the defendant three thousand one hundred and forty- 
four dollars and seventy cents, with interest thereon, to be computed 

15—US2 
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after the rate of six per centum per annum, from the Ist day of | 
December, 1866, till paid, and the plaintiff’s costs in this behalf | 
expended. 

Plaintitf’s costs, 87.60. 

[n testimony that the foregoing is a true copy from the records 
of the said court I, Andrew Jenkins, clerk of the hustings court of 
the said city, have hereunto set my haral and affixed the seal of the 
said court this 15th day of May, IS76. 


[SEAL.| ANDREW JINKINS, Cl%. 


STATE OF VIRGINIA, 2 ee 
City of Richmond. j Jj 


I, Alexander B. Guigon, judge of the hustings court of the city 
aforesaid, «lo here by certl ify that Andrew Je nkins, whose name 
LS6 is signed to the foregoing certificate, Is now, and was at the 
time of signing the same, clerk of the hustings court of the 
city ot Richmond, duly elected and qualified according to law : that 
his signature is genuine, and that all of his official acts are entitled 
to tull faith and eredilt, 
Gsiven under mv hand, at the city of Richmond, this 13th day of 
May, 1876. 
A. B. GUIGON. 
per nt thi, Hustings (Court of thee City of Richmond. 


STATE OF VIRGINIA, | 1 wit: 
. * ; fp tid 
( if j Oo} Richmond. ) 


[, Andrew Jenkins, clerk of the hustings court of the city of 
Richmond, in the State aforesaid, do hereby certify that Alexander 
5. Gruigon, whose name ts signed to the foregoing certificate, is now, 
and was at the time of signing the same, judge of the hustings court 
of the city of Richmond, duly qualified according to law; that his 
signature is genuine, and that all of his official acts are entitled to 
full faith and eredit. 

Witness my hand this 15th day of May, 1876. 

ANDREW JINKINS, Clerk. 


Exaipit “G. MeM.,” Returned with Com’r’s Report. 
Ohio County Circuit Court. May Term, 1867. | si 
GEORGE McMastTers 
U, 
THe Nat’. Express AND TRANs’N Co. 
In assumpsit. 
This day came the parties, by their attorneys, and thereupon 
came a jury, to wit, William Clohan, Robert Hamilton, Shep. 
Thomberg, Daniel Snyder, J. S. Jones, Albert Waite, William 


Holliday, Ifolston Harden, Benjamin F. Coleman, Hugh Sterling, 
Jolin Webb, and Barnard Higgins, who, being elected, tried, and 


Se 
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sworn to well and truly try the issue joined, and having heard 
the evidence and argument of counsel, upon their oath do say: 


“We, the jury, find for the plaintiff and assess the damages at 
$1,385.96, with interest from first September, 1S66., 


WM. CLOHAN.” 


Whereupon it is considered by the court that the plaintiff recover 
against the defendant the damages assessed as aforesaid, with iIn- 
terest from Ist Sept., 1866, and his costs by him about his suit in 
this behalf expended. 


187 ( opy of Evecution. 


The State of West Virginia to the sheriff of Ohio county, Greeting: 


We command you that of the goods and chattels of the National 
Express and Transportation Company, late in your bailiwick, you 
cause to be made the sum of 1,585 dollars and 96 cents, with legal 
interest thereon from the first of September, 1866, till payment, 
which George MeMasters, lately in our circuit court for the county 
of Ohio, has recovered against it, as well for his damages, which he 
sustained by reason of it, the said National Express and Transpor- 
tation Company, not performing certain promises and assumptions 
to the said George MeMasters by the said National Express and 
Transportation Company, lately made as for interest on those dam 
ages; also the sum of 35 dollars and 61 cents, which, to the said 
(i. MceMasters, in the same court, were adjudged for his costs in that 
suit expended, whereof the said company is convicted, as appears to 
us of record,and how you shall have executed this writ make known 
at the clerk’s office of our said court, at rules, to be held therein on 
the last Tuesday in June, 1867, next; and have then — there this 
writ. 

Witness Michael J. Drienig, clerk of Our said court, at the court- 
house of our said county, in “the city of Wheeling, this dist day of 
May, 1867, and in the 4th year of the State of West Virginia. 


MICHAEL J. BREINIG, 
Cli y]: of thie (irceuil Court of Ohio County. 


NS hie riff’s Ri furn. 


by virtue of these executions received by me on May 31st, 1867, 
I levied upon the following property belonging to the National Ex- 
press and Transportation —: 253 sets double harness, 23 sets single 
harness, 1 top wagon, 1 wagon without top, 2 parts of sets of single 
harness, 36 feet gui hose. LT advertised the property enumerated 
above according to law, designating the time and place of sale, and 
sold same for cash to the following parties, they being the highest 


and best bidders, June 12, 1867: 


ae 
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To James McGannon, 1 sett single harness._-------- $25 00 
“ Geo. McMasters, 5 . sleet Pio STOEL 130 00 
“ Rob’t Higgins, 12 ' * . 2 ——__!é,e 288 00 
“ Peter Denneger, l m ee ee 26 00 
To Otto Hess, ] . - : eee 29 00 
188 “ Thos. Ratcliff, 3 6 MS fui 1o OO 

99 $571 00 - 

4 

me ‘ 

To Otto Hess, 1 sett double harness__---.----- 27 00 , t 
“ Peter Denneger, —. o wae 32 50 

“ Rob’t Higgins, 11 Pence Sue Ne 418 00 
“ Geo. MceMasters, Be ec ee 240 OO 

“ Chandler, 3 Be te .. ea 530 00 ; 
1 “ Ridgely Jacob, Be oe ae 28 50 
mS SS Eee $1,547 00 

< 
To John Matle, | Gane LO Le 121 00 
“ $. Horkeimer, FI tices etna 140 00 
2 $1,608 00 
To S. Ilorkeimer, DFU OHEE: RONNRER as « cid gieninemnion 6 25 
“ Seller, . 7 Me ig cuuiuaiemmale 6 50 
$1,620 75 
Oe Re, Be, Fe er iii ckinn iircnenniniticinnitingiinns 14 76 
RE ieccriithaintsinieaine sis denial egh Aointctcnninminnnaitmamaia . $1,635 51 
After deducting costs, sixty-six — and thirty-six cents; sheriff’s 
commissions, forty-one dollars and seventy cents ; storage, &e., nine 
dollars and fifty cents ; water tax, twenty-seven dollars, leaves a bal- 
ance of fourteen hundred and ninety dollars and ninety five ‘cents, 


which I distributed pro rata, to wit: Rob’t Higgins, eight hundred 
and thirty-six dollars and ninety-two cents; Geo. MceMasters, six 
hundred and fifty-four dollars and three cents. 
June 12th, 1867. 
WM, L. McPHAIL, D.S, 
lor THOS. J. CAMPBELL, 8S. O. C. <a 
A COpy. 
‘Teste : MICHAEL J. BREINIG, 
Clerk, &e. 
SrTaTeE OF West Va., 1 
Ohio County, j 


88° 


I, Ek. H. Caldwell, judge of the first judicial circuit of the State 
aforesaid, do certify that Michael Breinig, who hath attested 

189 the foregoing, is clerk of the circuit court of Ohio county 
and State aforesaid. 
Given under my hand this 22d day of July 1867. 


kk. Ht. CALDWELL. 


| 


| a 
t 


4 


JONUN GLENN, TRUSTEE, &¢., VS. HAMILTON G. FANT. 117 
Court costs of the within-named suit... . ................ 800 6] 
Oe eee i me 1a 
COR NOE GUE esc nics ictnntin cee cue conv hnieeecionwnt ae 
Bhocue Tel WENN, Ge cnciicncncn coos cose cumien nae wale 4 50 
$92 39 

Teste: MICHAEL J. BREINIG, Clerk. 


I, Geo. MeMasters, hereby agree to pay to Slinghoff & Slingholl & 
S. 8. Pleasants, attorneys-at-law, one half of all they may collect of 
my claims against the National Express and Transportation Co. 
(being balance due on a judgment against said Express Co., amount- 
ing, principal, to $1,585.96, and costs, $55.61, with interest from 
Sept. 1, 1866, on which I have received the sum of $654.03, on June 
12, 1867), said attorneys to hold me harmless from all costs and ex- 
penses of prosecuting said claims. 

Mannington, W. Va., April 9th, 1876. 

GEORGE MceMASTERS. 


Exuipit Louis Stix & Co., Returned with Com’s Report. 
CINCINNATI, November 15th, 1866. 
The National Express & Transportation Co. to Louis Stix & Co., Dr. 
For rent of building, 129 W..3d St.-------- salina ties S500 OV 


The same being balance due on lease and in full settlement. 
Received payment. 


Endorsed on back: 
I certify that this expenditure was necessary to the proper con- 
ducting of the business of the company. 
J. F. WINSLOW, 
Supt od Division N. BE. & 7. Co. and Managing Age nl, 


190 CINCINNATI, April 7, 1876. 
Pay the within claim to the order of Louis Stix & Co. 


 ceetelnanaatiliementeel 
. 


STATE OF ONTO, } me 
Hamilton County, City of Cincinnati, {~~ ° 


By this publie instrument be it remembered that on the seventh 
day of April, one thousand eight hundred and seventy-six, before 
me, the subseriber, Victor Abraham, a notary public in and for the 
county and State aforesaid, appointed by the Governor of the State 
of ( hio to take proof and acknowledgment of deeds and other lnstru- 
ments to be used or recorded in the said State of Ohio, and to ad- 
minister oaths and affirmations, take depositions, &¢., personally ap- 
peared Nathan Stix, of the city of Cincinnati, Ohio, who, being by me 
duly sworn according to law, did depose and say that he is a member 
of the firm of Louis Stix & Co., of the city of Cincinnati, State of Ohio, 
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which said firm is composed of the following-named persons, viz: 
Louis Stix, Caroline Swartz, and affiant ; that the foregoing claim, 
marked ‘ “A,” is correctly made out from the books of the said Louis 
Stix & Co.; that the said charges were made in said books at or 
about the time of their respective dates; that the claim for which 
said charges were made, as shown by said account, is for balance of 
rent of premises in the city of Cincinnati, rented by the firm of Louis 
Stix & Co., to the National Express & Transportation Co., a corpo- 
ratiun: that the charges are correct and the said account just and 
true, as stated, to the best of deponent’s knowledge and belief; that 
the demand, as shown by said account, is just, due, and unpaid; that 
the same or any part thereof has not been paid or settled by the 
said corporation, The National Express & Transportation Co., nor 
by any person or persons for it, except as may be shown by said ac- 
count “A;” that there is no just offset known to deponent against 
said demand; that all just and legal credits have been given to said 
account; that there is now due (as aforesaid) to deponent’s said firm 
from said corporation, The National Express & Transportation Co., 
the sum of five hundred dollars, as certified in said Exhibit A and 
approved by said corporation’s agent, exclusive of any payment or 
set-off; that no usurious interest has been charged, and that lawful 
interest is due thereon from the 15th day of November, 1866, and 
that deponent’s said firm does not hold any collateral or personal 
security or satisfaction whatever to secure said debt or any portion 
thereof. 
NATHAN STIX. 
Sworn to before me and subscribed in my presence the date afore- 
sald. 
191 [In testimony whereof I have hereunto subscribed my name 
and aflixed my official seal the year, month, and day first 
written. 
[SEAL] VICTOR ABRAHAM, 
Notary Public, Hamilton County, Ohio. 
16 Masonic Temple, corner Third & Walnut Sts., Cincinnati, Olio. 


Exiipit, with Com’r’s Report. 
In Richmond Hustings Court. 


Joun B. Batpwin, Pl’t., 

against 
Tur NATIONAL EXpress AND TRANSPORTATION Company, D’f’ts. 

In case. 

Crerk’s Orrice, September 20th, 1866. 

This day came the plaintiff, by his attorneys, and the defendants, 
by J. D. Imboden, their attorney-in-fact, duly constituted by letter 
of attorney, and the said defendants, by their said attorney, ac- 
knowledged the plaintiff's action for two thousand dollars and the 
costs of suit. Whereupon it is considered that the plaintiff recover 
against the defendants the said sum of two thousand dollars, with 


ie aie 


ae 


€ 
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interest thereon, to be computed after the rate of six per centum per 
annum, from this day until paid, and his costs by him tn this benalf 
expended. 
A copy. :. 
Teste : ANDREW JINKINS, CPA. 
Plaintiff’s costs, $—. 


Subject to the following credits: $775.17 and $251.18 of Dee’r 
Sist, 1866, and 132.34 of Jan’y 17, 1567. 
‘Teste: ALFRED SHEILD, 
Clk Cir. Court, City of Lei hanond. 


Exuipit, with Com’r’s Report. 
In Richmond Hustings Court. 
192 J. D. Imropen, PI't., 
against 
Tue NatrionaLt EXpress AND TRANSPORTATION Company, D’f’ts. 
In case. 
CLERK’s Orricr, September 20th, 1566. 
This day came the plaintiff, by his attorneys, and the defendants, 
by L. H. Page and W. A. Maury, their attorneys-in-fact, duly con- 
stituted by letters of attorney, and the said defendants, by their at- 
torneys aforesaid, acknowledged the plaintiff’s action for fourteen 
hundred and fifty-six dollars and fifty-six cents and the costs of suit. 
Whereupon it is considered that the plaintiff recover against the de- 
fendants the said sum of fourteen hundred and fifty-six dollars and 
fifty-six cents, with interest thereon, to be compfted after the rate ef 
six per centum per annum, from this day until paid,and his costs 
by him about his suit in this behalf expended, 
A copy. 
Teste: ANDREW JINKINS, CV. 


Pl’t’s costs, S—. 


Subject to a credit of $565.09, and of $5384.90, and $235.20. 
Teste: ALFRED SILEILD, 
Vk Cir. Ct, City of Richmond. 
Exuipit, with Com’s Report. 
In Richmond Hustings Court. 

Lean R. Pace and Wititam A. Maury, Partners in the Practice of 
Law under the Style and Firm of Page & Maury, PI't’s, 
against 
The Nationar Express AND TRANSPORTATION Company, Def’ts. 
In case. 

CLERK’s Orrice, September 20, 1866, 
This day came the plaintiffs, by their attorneys, and the defend- 
ants, by John D. Imboden, their attorney-in-fact, duly constituted 
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by letter of attorney, and acknowledged the plaintiffs’ action for 
twenty-four hundred dollars and the costs of suit. Whereupon it is 
considered that the plaintiff recover against the said defendant the 
said sum of twenty-four hundred dollars, with interest thereon, to be 
computed after the rate of six per centum per annum, from 
192} this day until paid, and their costs by them about their suit 
in this behalf expended. 
A couy. 
Teste : ANDREW JINKINS, CIU%. 
Subject to the following credits: $929.79 and $500.69 of Dec. 31, 
1866, and $138.85 of Jan’y 17, 1867. 
Teste: ALFRED SHEILD, 
CUk Cireuit Ct City of Richmond. 


Exurpit, with Com’r’s Report. 


In Richmond Hustings Court. 


Ronertr Ountp and Isaac H. Carrineron, Partners in the Practice 
of the Law under the Name and Style of Ould & Carrington, PI’t’s, 
against 
THe NarioNat Express AND TRANSPORTATION Company, D’f’ts. 
In case. 

CLeRK’s Orrice, September 20th, 1865. 

This day came the plaintiffs, by their attorneys, and the defend- 
ants, by L. R. Page and W. A. Maury, their attorneys-in-fact, duly 
constituted by letters of attorney, and the said defendants, by their 
attorneys aforesaid, acknowledged the plaintiffs’ action for two thou- 
sand dollars and the costs of suit. Whereupon it is considered that 
the plaintiffs recover against the defendant the said sum of two 
thousand —, with interest thereon, to be computed after the rate 
of six per centum per annum,-from this day until paid, and their 
costs by them about their suit in this behalf expended. 

A copy. 


‘Teste: ANDREW JINKINS, Cl’E. 


Plaintiffs’ costs, $—. 


Subject to a credit of $775.17. 
Teste: ALFRED SHEILD, 
Uk Cir. Ct, City of Richmond. 


Eexuibits, with Dep’n of L. R. Smoot. 
No. 1. 
District of Columbia. 


S. D. Childs, driver 

John Biddle, “ ditehialseiip anieleah:dtiiaah tpt mesangial 

“National Intelligencer,” advertising, Jan. 15, 
75, to Jno. IF. Coyle, Washington, D.C... 

E.R. Cunningham, L. & D 


| 
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H. P. Gilbert & Co., 1 wagon-cover 
Publisher of “Chronicle,’ advertising, 


Claimed. 
John Farrell, lumber 
A. J. Joyce & Co., repairing i G 
J. W. Nairn & Bro. ke * een 
Thos. Ward « Thos. Kelly, bik» mithing——- 
Palmer & Sly, coal 
Jas. S. Toph un & Co. , repairs of harness, G_ 
2. Buford, 4 wagons —--. 


$249.19, C; $581.88, T. TotaF with C & T- 
Mississippi. 


Oscar T. Keeler, ag't, ee Miss., July 


W ay 'n Oct. 


& to W. M. Keeler, 353 & 355 ¢ ‘anal St. New 
Jan’y 7 ty 1875. 


Alabama. 


M. W. Hutcheson, ag’t, Mobile, Ala 

T. ‘Ticomb, stationery, en: 
July 20, eis ee 

Henry St. Paul & Co., advertis sing, “ Mobile 
Daily Times’ 

James C onning, repairing watch... ..--.- 

Kdward Schloss, L & D, Mobile, 

Petty & Sawyer, legal service, ' 

“ Mobile Daily Tribune,” advertising, 

“Adveruser & Register,” printing, 


sé 


ts 


$300, C; $5,105.62, T. Total C & T ---- 


% Young & Words, L & D, gold coin Eufala. 


Conant & Young, N. 
I]linois. 


Charles W. Field, ag’t, Cairo, July 5, °7 
M. W. Hutcheson, July 20, 74. 


No. 2. 


ry. 
rennessee. 


l Sims & — office rent, Chattanoog: 


$53, T; $214.40 
Sent July 9, 74, 
16—Us2 


FA NT. ] ?1 
12 00 
259 | 


19 . 
S7 
Oo) 
85 


4? 


“ty 


20 2: 


York, 


2009 

O40 
Ol 

187 


$1485 


Old. 
2 000 2- 


ob OO 


122 


tN = 


+ 
~~ 


’ a a * 
a ww iho 


~ 
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West Virginia. 


R. A. Jeffrey, agent, Ellenbore .......-.--- C 28 00 
a i r ovd MecCulloh, messenger, Parkersburg, 
FURY Fh, Faw kcmenninniininiinmiminiiniian 58 33 
$836.92 rend. Jan. 12, “67 
Robert Higgins, harness, Wheeling, July 9, 
hice sist tesa: nee asian asinine miniiabilasineianiin 1,735 50 
& Geo. MeMasters, S6HO4.05, July : 28, “74. 
C. W. MeMullin, repairing, «c., onl bol 
PY Bak. Fisk viknacidaebeeaeiannienne o O7 
Berger & Hoffman, L & D, Wheeling ------ 8 65 
S. Downy, ag’t, Piedmont, July 21, 74..-.-- T 91 355 
G. B. Leps, a || RRR mR gene eee ” 40 50 
Dames Du P. Fenton, ) 
CS nes | Both to Fenton, G__- .: 100 00 
S. E. Poor, clerk, July vy, SEE Rael en Ki SO O00 
Gs seenamen 
Sperdth & Inderriden, loss & damage ------ ” 14 50 
Bi ae ee Oe CL ONOTY oie cen ccencmmn " 6 O05 
Walters & Kraft, b’ksmithing ....-..----- . 12 00 
Fe A CONG ides sien secsnni cite vries-nlee oneal 7 1 00 
Bushfield, Wallace & Co., oil & on 1 10 
J. W. Houck, ag’t, P iedmont, July 21, "74... oY 00 
nes Ge TOP, CN. 6s ccc cniiomnaman 2 00 
“Wheeling Intelligencer” (( ‘ampbell, Tlan 
& Co.), advertising, July, 74...........- G 41 695 
1S “ Wheeling Register” (Lewis Baker), 
| Bey | DORRAIET RNOLD. Sete eee sn mMadeta 39 O00 
$1854.05, C; $464.13, T. Total C & T .-.- $2,298 18 
North Carolina. 
John G. Justice, ag’t, Lincolnton, July 21, ’74- C 150 00 
Capt. Farre!], July 27, ’74; 21, ’74. : 
Thomas Kk. Davis, ag’t, Weldon, July 21, “74- “ 92 94 
J. Reynolds, L & D, Charlotte, “ 21, ’74-- » OO 
D.S. Ryan, ag’t, Kingston, ” ee ee T 61 00 
V, Aug’st 12, 74. 61 00 
Atlantic & N.C. R. R. C., transportation E. 
R. Stanly, pres’t, Newbern, N. C. -...---- 525 67 
July 9, 74. 
Raleigh & Gaston R. R. Co., X trans portation 
W. J. Hawkins, pres't, Ridgeway, i aces 1195 35 
Wilmington & Weldon R. R. Co., transpor- 
tation wrote directors, A’g’st 12, 74, “ G 970 73 
$267.94, C; $2,(02.73, T. Total C & T $5,020 67 
postr for the pres- of Co. Raleigh 
ent—sent 14, “74, x Jan. 15, 75, am’t 


S1S72.67 
and pd to Capt. John Tarrell, Weldon, 
N. C., M’r. 20, ’66. 
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No. 3. 
All marke- § to Louis Stix & Co., July 2, 74; also July 23, 
Olio. 


C. W. Starbuck & Co., advertising, Cincinnati, 
Fitch & Bro., ns Chillicothe, 
D. Mek arland, 1 Portsmouth, 
J. W. Newman, . do. 
Kk. Raine, - do. 
Brown & Davis, repairing harne ss, Ci in 
Sam] Dl: ard C 0., Ice, 
I’. E. Snire & Co. - merchandise, 
C. B. p rather & Co. furniture, 
Maguire & Co., hay, 
11 Anderson & MeFarland, horse-feed, 
Portsmouth 
12) Wm. Huddart & Co., repairs of J. Keid 
& Track, Cin. 
J. B. Shroder, padlocks 
If. G. Strobel, watering street—- 
Louis Stix & Co., rent 
Western Union Tel. Co., July 20, ‘74 
raphy, months, to Noy. 21, 
John M.-Owen, L & D, Cin. -.-..-- 
Smith, Hawley & Co., furniture, Cin...----- 
J. Black, office rent, Hillsboro’ 
Capatinus Shaffer, stable rent, Portsmouth —- 
Be: Es SO, A 
Peter Hoffman, stable rent, Chillicothe- 
J. Taylor, hauling, Leesburg ~~ -~~.-.- 
P. Doherty, hauling, Hills boro’ 
John Taylor, hauling, 
John Dean, hire of ally petty nara 
C. D. B. Webster, ag’t, Chillicothe- 
W. H. Glenn, ag t, Hillsboro’. 
i. Winchester, ag’t, Marietta... ..... . 
T. J. Gresham, ag’t, Portsmouth, Ohio-..- 
ag’t, Loveland, Ohio 
I. S. Hawk, ag’t, MeArthur, Ohio 
,agt, Portland, Ohio 
Sg ee) | es 
, ag’t, Scioto Furnace, Ohio 
ag t, Lilue, Hlocking, Ohio 
a ; agt, Webster, Ohio hsm eaiaienn en tects abies 
R. C. Kinkle, A’g’st 1, 74, Greenfield, Ohio- - 
— ,ag’t, Washington, Oliio__. 
Cross Roads, Ohio _--. 
ee 0 RR 
“ — Irwin’s Station, Olhio_— 
“ ~Harnden, Ohio 


o_ 


>I Cp Cine Cot 


ERE NG RP COP ie AEGON yO BIS ON EE. CAT, EM i) Me 8 Pe Banad 9 
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44 eee ee § GF & W. Pike, Oi0......20e “: » OO 
be . © Joeeet Ce. cc nusiuciieees a 15 OO 
4G am -——, “ Blanchester, Ohio .......-.. 10 OO 
7 Si Macyvi Bene. CN os scnienann ahaa » OW) 
48 ae eee, “§ Zuliskee, a 7” 10 OO 


49 —-——, * Wy eee Oe . 9 20 
ov) , © King Coal Mines, Ohto---- —- 4 1 00 
5 ee ee SS Martinsville, Ohi0.........- ™ t 70 
o2 Hope Furnace, Ohio---- .--- ' 7 30 
De Rayeville, 0010 ..cnncanecwe ” 3 10 
of ———, “ Vinton Furnace Co., GRR ion sg l 95 
55 ee —, ao't, Frankfort, Ohio ....-. ” ~ 20 
19 686 wnt, © Londonderry, Olio_-- - 5 FO 
57 Sherman Bailey, clerk, Chillicothe, 
| A ena tema T Ie 8S ‘ 85 00 
5S Earhart Buman, driver, Chillicothe, Ohio.__- 2 40 OO 
59 Jolin Murphy, x ni gin en ile 20) So 


GO F. W. Wincheste r. clerk, Marietta, Olio .--- > 2 OO 
G1 William Grimes, clerk, Portsmouth, Ohio _-- ii 40 OO 


62 KE. Shaffer, driver, Portsmouth, Ohio.-.---. G “ 5O OO 
63 Paid by G. H. Swift, ag’t, driver, Jackson, 


a Sd a a (; * 15 00 


i a S1.684 90 


l H. W. Cottingham, agent, Augusta ......-- C SD 66 
2 “9 n,m wero 100 00 
oe Db. Jennings, “ cienislinipisapiahaasibciaiiigme imncaiime a: C > OO 
ae 4 W. Atwell, ” Paints mn panee & 75 00 
» P.S. Johnson, ” sicahiicua ats titted iii tect cnn 6: LOS 33 
6 KR. M. Demere, i Savannah 6 OD OO 
R. Hendricks, July 20, ‘74. 
7 H.C. Grubb, clerk-- ecseteiiei ames ue a > 151 65 


See South Carolina list, R. Hendricks, ag’t. S2OU 
SF. Shackleford, messenger, Macon, July 20, 
y'  RS canegre vee age,  eaboal ee Neca vt ( 
9 ITlunte & Gammell, transportation, Savan- 
| ELL SAA MOR Ee START Me BE + lol SS 
R. llendricks, ag’t, Julv 20, ’74. 
oO ——, L«& PD), Columbus, Ga., July 20, 


Fi tetits Steen seins inthinte niard nia aoa an an 


Zz Bek 


1] A. H. Coutes, ag't, Eatonville, July y | Nae ie 530 OO 
12 J. iH. Nichols, “ Milledgeville, July 20°74. et. OO) 2 
= ay M. Davis, hiecssehyver —— hone Seitieatitie’ re 4 70 
a: JZ. T Jenkins & Co., oil and drugs, Atlanta, 

July ee “ 16 60 
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1s C.W.& H.R. J. Long and Billups, oil and 


I oi tt ntinnnetuinactio “ 5 4] 
16 J. J. Ford, truck and repairs of wagon__-.--- " 52 00 
17 Ogletree & Grubb, carpenters’ work---.---- “ 5? 75 
18 8.8.“ Herman Livingston,’ transportation. “ 67 35 


Note No. 
19 J. A. Witherspoon, carpenters’ work, Athens, 


Be iii cmces anneal . 66 90 
Do. 
198 20 The town of Athens, Ga., license for 
I lis titties aie nse ' 22 OO 
2] 6. C. 2. oe 2 a... cnc 315 00 
22 E.R. Hodgson & Bro., wagon repairs....... “ 23 00 
2 Nicholson, Moss & Hutcheson, office rent, 
RE, le teri we cecnneniin . 75 00 
24 James Bond returned, included oftice rent, 
CI EY SE Bien ommecuiniiilinn ” 35 00 
25 Stockton & Co., advertising, Augusta_._ ~~~ " 1} ST 
oF. is le ites etic ineen " 130 75 
R. Hendricks. 
27 Geo. A. Mercer, legal services, Savannah, 
SURE TP ntiiennnneninn “ 25 00 
28  Maswell Til, en, cnn cence . 100 15 


29 Alabama & Florida R. R. Co., transportatation— —- 214 37 
Chas. T. Pollard, pres’t Mobile & G. N. RL KR. 
30 Mobile & Great Northern R. R.Co., transportation, 
I Fi a titt pies enn sinisininpinibintmesi 155 $2 
(Now Ala. Central) W. L. Lanier. 
ol Selma & Meridian do. R. R. Co., Selma, Ala., July 9, 


gf Pare rE Uy 2 Re re ape ae ien A 174 SO 
00.84, C: $2,143.18, T. Total C @& T.......... $2508 G2 
Ps & Fla. R. R. Co. consolidated with Mobile and Gi. N. RR. 


R. in 1868, May 1. 
No. 5D. 


Virginia. 


1 M. Bb. Poitiaux, cashier Richmond office .... CY 28 OO 

2 W.M. Keblinger, ag’t, Charl't’ville (dee’d) (i— Ho OO 
Both to W. J. K. 

» W.J. Keblinger, ag’t, Charlottesville. ......<G Lo) 0) 

t J. L. Brode, messenger-.---. mea 6 || (eee 


» Edwin W. Wade, clerk | Rie hmond..... a 37 66 
6 J.J. Terrill, L & D (gold), “Lguehbe July 


a ee a Pee i OTE. POT OO 
7 J. B. Rhea, reclams ation (overcharge) _...... T 1) 
8 Margaret W. Day, oflice rent, Norfolk ......« “ 274 OS 


A. D. & Co., July 31, 74. 
9 Page & Maury, attorney’s fees, Richmond... “Vo 1,500 00 


NTE ne mea ae ee 


"(1,454 44 


11.094 05 


G67 
O35: 


90D 
SD heed 


oi 


199 


16 


Seab’d & Roanoke, 


15 Rich’d, F’d’g & Poto’ac, do., Sept. .- .----( 
do., June & J’y-- 


nt 


17 Do. do. a i 
2,810 42 
No. 2, 2,542 82 
s : $5,353 24 
235 37 
o62 35 
5,958 V4 
18 Virginia Central KR. R. Co., dist...........- Gy 
J. H. Wyne, pres’t, Richmond, 
to Poitiaux, July 9, ’74. 
19 Rich’d & Pet’b’g do. Nov. 2, — 
<See No. 22. 
Reuben Ragland, pres't, Petersburg, July 9, 
‘74. 
20 Petersburg, do. Aug. 31, ” 
July 22, ’74. 
21 Orange and Alexandria do., July, 
Augt & Sep., “ * 
22 x Richmond, Fred’g & Po’mac do., August, 
Oe I on cee aie G“V 
23 ° Potomac Ferry Co., Alexandria, Va., 
Ie. i 4. eee ae 
24 ~ Richmond Dispatch, advertising_-------- V 
a oe . rene e m a 
25 or Richmond Times, 2 bills, $30 and $45... V 
2) R. M. Smith & Son, Enquirer, Richmond- V 
27 Gallagher & Co., “ Va. Free Press” ...... x 
28 R. W. Hunter, “ Winchester Times”_----- 
AN i eg RRR RI me RENO » 
ov) Fe A aa eran 5 V 
ol ia We SOM GOD te ee V 
a2 State of Virginia, tax on gross receipts---. V 
oo City of Richmond, city tax ...........ss0 V 
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10 Richmond & Danville R. KR. Co., transporta- 
tion, bal. August 90, OG .....cccccnscocen” GN 
i. oe do. do. 2, een San; 
> fae |e do. do. * July, “—re “ey 
is 86. do. do. me citi “ov 
14 Do. do. do. Sept., OT apaialand T. 


| 973 00 


2.810 42 
933 37 
y 
) 


362 


1,968 43 


or 


ow l y 


406 $2 


2,176 88 
2,042 82 


290) ST 
169 OS 
To OV 
121 00 
20 OO 
10 00 
10 OO 
36 95 
5O 00 
516 72 


1,000 00 


ny Te 
S202 4 ‘) 


2 ee AR 


S89 V 
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Amount bro’t forward ~~. -_-- $20,279 SOV 

3: Warwick and Barksdale, horse-feed, Rich- 
OI cies, eee ek eect eninesne T 54 5O0V 

200 35 H. K. Douglass, attorney’s _ fees. ) 
These three to Richards. ---..-- | > lo OOYV 

36 D.T. Richards, agent, Winchester, Sept. 1, | 
i sssitaaia discerns ict e | a 50 0OV 
37. «J. B. Taylor, stable rent, do. .... ......-. } 5 0OV 


C, $686.31; T, $19,013.08. Total, C&T . ---. $20,399 39 V 


July 3, ’74, wrote M. B. Poitiaux, Richmond, Va., and enclosed 
list of all, marked Y. 

July 3, 74, allmarked x sent direct to the parties, except the last 
three, all of which sent to D. T. Richards, Winchester. 


National Express Co. to Petersbure R. R. Co. 
=) 


LS66. 


“ 59 safestok © “ 


Sept. 1 to 51. To freight to and from Weldon_.. 900 
oo OO 


od 


HAO SP 


ot 40 


No. 6. 
New York. 
1 Merwin & Simpkins, L & D, 262 Broadway, 


successors of Merwin & Bray ---~-------- 
2 S.A. Elliott, July ©, ’74,L& D, 10 Courtland 
Ee REN LE Yi SES, SE: A aR A oe 
3 Benton I. Martin, July 9, 74,L& D, 54 Bar- 
my sien a i is ll 
| 4 .W. Belcher & Co., L & D, July 9, 74 ---- 
ne W. N. Harbuck ‘Warrenton, Ga.., MN. Es. 
5 Stephen Lane, L& D, 205 Canal St., G ~.... 
124 Chambers St. 
6 H. Danford, L & D, 26 Courtland St. ...--- 
€ Ameena BOA. OG Miitks ocecsnncccsnis 
8 Kk. & H. F. Andrews & Co., L & D, $11.50— 
Be te 
Wrote to Anthony & Co., July 3. 
|= Vl) eee 
10 A.M. Hays & Co., |S SS ae A a 
aw 11 T. Frank & Co., in, a 
12 Gordon & Slater, (keen , 
Se I I is Oe hacen 
14 Joseph Schneider, L & D -.-. --~.--- 
2003 15 KR. Ibbottson, pres't / Ot, tO DP icin 
16 D. Appleton & Co., * /dnnm 
17 J. H. Foote, Te eee eee ee 


V to each marked thus. 
18 E.J. Houseman, L & D, July 7,’74--------- 


c U, $685.25 ; T, $1,175.69. Total, C & T........--- 


_ —— = 


Sof 72 


S10 OO 


i) OO 


116 75 
200 OO 


2) OO 


9 OO 


GQ? $7 


Sed) 4 | 


50 
» OO 
> OO 
Q (a 
> 76 
, OO 
1 1] 


vail 


100) OU 


14 50 


$1,860 94 
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South Carolina. 


1 Wm. T. Walker, ag’t, Charleston_...---. GCV 72 00 
2 RK. Hendricks, ag’t, Savannah, July 20, 74“ 250 VO 
> M.G. Farrh, messenger, Cheraw, July 20, 
7 4. ial dt iis’ lead 129 00 
4 A. Cudworth, messenger, Charleston..-.. “ 76 26 
p> &. DP. Easterly, rent, . Depa- 
pure, att'y ---------~--------------- - 93 75’ 
6G W.S. Depanpure, le cal services,Charleston “ 300 00 
7 Hiram Harris, s tationery and printing, 
I ie aarti cia ientertiencnn aameniininals m 303 TO 
$360.40, 8386, 866.77, O. A. F. Rave- 
nal, pres’t, July 9, 74. 
8 N. E.R. R. Co., transportation, Sep., Oct., 
WV Nov., 66 iendedineids take viddy detny aetna - $12 27 
9 Cameron & Barclay & Co., lanterns, 150 
pecotios Bi, CRATING cciciniatmsivmneie ” ’ 7a 
10 Canstens & Jacobs, harness & repairing, 
I TIE, sicericnessniteniesats sila a tiniain niaieaainaitis ~ 17 50 


11 Geo. D. ge & Co., L & D, Winnsboro’, 
OR TI, 0 iinet cenieccnictnsnccgpi iieseaniiaaan . 80 00 


12 Sawner & ia suson, carpe nters’ work....  T 83 50 
13. C.D. Frank, repairs of wagon --..-.----- T 6 25 
Oy man Oneee ae 
? 
Amount B90 SOP WRIG ... occimnnnamnn iain 2.504 78 
14. Wm. Brookbanks, gas-pipes, &c. ---.---- Zz 63 90 
15 Evans & Cogswell, office rent ....... ..-- Be” i 300 OO 
16 ~=Benj. M. James, blacksmithing, $3.30...-. G “ 22. 5U 


Wrote again July 21, 74, Wm. J. Ma- 
grith, pres’t, Charleston, S. C., July 
0, 74. 
17 S.C.R. Rh. Co., transportation...-.-- “Soa rose 3,290 10 
IS) Charlotte & 8. C. ht. Co., transportation... ---. . 881 27 


~, 


K July 20, W. 8S. Walker, agent; C, $2,265.03 ; T, 
Pe Bikes eee waitin co tteae .- 96,917 5d 
To them July 7, ’74. 


Pennsylvania. 


1 S. P. Wiltbank,ag’t, Philadelphia........... GC $595 90 
2 ©. J. Wiltband, ass’t ag’t, Philadelphia ------ e°* 285 50 
~3 Wm. Wyman, receiving clerk, Philadelphia-. G “ 135 25 
ae Dougherty, delivery 7 do. _— «2 127 25 
5 Thos. P. Bacon, billing = “ do. ia ‘¢ 240 85 
6G Wm. C. Ford do. ° do. ii °‘*S me 
7 =A. T. Lavalette, cashier “ do. . . 14 00 


8 C.C. Thompson, messenger, N. J. & Phil..--- o 60 OO 


10 


) 
2h 
25 
85 


10 
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i ee acai (; 60 OO 
a eB Se I i cdi ieee enna - 21 55 
11 Benj. Flood he ae en eneennnaiiias G 17 58 
ee: se iii enema G a8 32 
SS Ee. FeO, Givictiwintt cnn senscion i? 02 
14 B. N. Oakman az si icshbiacesig enemnomaniia an * 25 5d 
15 John H. Maxwell, helper - iisithincoapiatedicdadie . 9 50 
16 James Millman rer 7, Neieieaidioeneer asian nese “ LO 52 
EL LT EH (j 20 30 
18 Oglesby « Hodge, gas fixtures, 48. 7th St.-_- “ 72 6S 
19 James M. C ooper, labor & materials. setiecamaa . 19 25 
20 McCandless & Smith, L & D........-.-.. Seis “ 15 00 
21. Tucker & Sapman, transportation .......---- 3 O47 59 
22 Weinstein & Bro., L & D..----- wei alia “ 24 00 
23 Sarah b. Vansyckel, rent of office, Philad |- 

Bl cia wiaseiins 1305 00 
24. McCall & Monteith, blacksmithing_-_--.---- T 29 6S 
25 Fulton & Wilkes, wagon repairs-._.----.--- “ G1 O1 
26 Philip 8. I Fe iio tee neat (i YO SO 
21 4 «©=Andrew Johnson & Co., ———. ... 2. nee eee ” 6 O06 
28 C. L. Cadwallader, horse-feed_—--~-- - ECE i “ 1532 75 
2 Warner & Co., ” ao, te een ooreRe - ot OO 
eT EE NE " 28 OO 
ol James J. Martin, stationery & printing, 2 bills, 

Se Ob Seed nilli ds cbditcieconunnwen . 282 25 
We UE iis i i iene . 1 oO 
od KR. McClure, veterinary surgeon—- ~~ ----- nae . 50 OO 
vf James LB. Smith & Co., printing, &e...-----.- . 166 44 

eT ee ee enebiaeed $4,805 60 

Amount bro’t forward... ---_- siupienmiete ae 4,805 60 
oo IH. B. & A. Taylor, agents, Chester -.....---- 4 100 O00 

ot) Tryon bros. AN Co., FP W 1) ll catia ee — (; Boo IS 
202 37 ~=6S. Bonnaffou, | SE eam RE ras . 279 30 

v8 Powers& Weightman do. ...-------- . 152 50 


CU, $3,877.71; T, $1,698.87. Total, C & T..- 


Soo000 oe 


Wrote S. P. Wiltband (addressed letter to S. P. & C. J. W., State 

ag’t and ass’t do., Vhil., & inelosed list of the above, July 3, ’74. 
r. 6. & me ee Ce 

Cas. acceptance due Sent. 21, 06....... ......<<- S101 6O 

“ec ss sé sé 2S. OG Fi CENT ONO DS lL] 1°} 2) 

a a “« Oct. 6. 146 De ioe Loo 60 

rT rT rT rT 23, a 1.760 6O 

i 9 2 


=f 


02] 
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No. 8. 
Boughman, Thomas «& Co., stationery ----.------ . $12 25 
2. . Theos. BB Baten & Ga, Weincns i ss lee sin ei cii , e atd 2 8d 
aye Sg Bion 

8S. A. A. Lewe Grivel, WietetO once ncccunndwn 30 OO 

a r. A; ORIG, SOU sine conn 0+ eras cece mncees 27 YS 

5 Dickerson & Robelen, hire of horse......----.--. ol OO 

GS =. A. Week, OF BB sik cienenccionn 4+ 50 

7 Underwood & Conner, keeping LEE LOE oo OO 
Di te I oer cinin hnideinineirniniaianain 18 00 | 
9 Wm. McCauley & Co., rent of office.............- 25 OO ~~” 

NI aia fag cichlids ac lich nite talent S191 535 

ne Wrote to F. A. Goddard, Wilmington, Del., formerly agent, July 


6,’74. Returned enclosed and resent, July 22, ’74, to W. McCauley 
& Co. 


Ne W Jersey. 


1 Williamson & Co., wagons, resident of Balt..- S1SO0 19 
POS No. 9. 


Maryland. 
& July 25, 74. 


i Louis Green, clerk, An-) 1) toaddressof GC 80 00 
napolis, July lo ‘T4--, 1 ¢ Ww et M 
2 C.H.& M. House, Annap- | ae ere | 
beng. ouse 9 | 
olis, July 15, ‘74...-- House, X ---- Uv 


» Hollingsworth, Warfield, pay as sup’t and 
i - 5.171 36 
4 Baltimore Steam Packet Co., transportation —- G ott 76 
5 Baltimore Gas-Light Co, gas consumed__-_-- . | 92 98 
t Do. do. do. do. service pipes senesiiiiiiasiis - 22 48 
7 Herman Born (Born & Ruth), repairs wagons, ; 
BE Wale Gi vvsitcince Keriicitiecseicnanae “G 32 25 | 
S Adam Kahler, horse-feed, 365 W. Balt..---- - 91 S85 
S Gibeon & Birk, SONG, Oey ccdiens ccucnunin ‘Ss ie « 
10 “Baltimore Sun,” advertising ..........-.- “ 28 25 
11 Henry Roth, repairs wagons, 35 Waeshe St., a 23 35 | 
12) Bibb & Co., putting up and wiring stove._-- ” 2 OV 
> Fred’k Oelmann, repairs wagons, 61 and 65 
ITD: sniceaae ciscnieteeniinsts dense nalisiieialdediaa diate Meili . 14 66 
14 L. Green, ag’t, Havre de Grace, wrote July 
"eg | RRIGR n  A Rape keen se 112 21 
15) Canfield, Bros. & Co., L& D, 229 W. Balt St., G 375 66 
16 ~Burton «& Irving ~~ we? oS G ol OO 
17 Andrews & Thompson do.., . * ™ Y. aa 16 SO 
1S George Brown do., 655 Charles St., ” 40 41 
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Geo. W. Webb & Co., do., 8S. E. cor. Light 


SE I. Ts siesta iaiinisncin neni 
Hodges Bros., L & D, 23 Hanover St..------ 
Cushings & Bagly, L & D, 262 W. Balt. St.- 


Schwerdtman & Co., do., 327 ' 
ne 
Daniel Seaton ye FU 
— Watkins, watchman police..---...--- 
x I ii i od encrititnitenenincieinitic aii 
Met . Y. Barry, clerk at depot, Halif ix, N.S., 
wrote July 14,7 __ SE Sa pene ge 
W. H.C. Bayly, clerk at depot, Was shington 
OR CORI, Pr ccicimminnmcnntsinniton 
CoE By, Gi rirtstiicctnintcnes enttiennsetiaiiasisi 
G. A. Schwartzman, ag’t Balt. office....---- 
v2 F. b. Berkeley, clerk Balt. office.._-- 
oo Milton Bull, driver, 697 W. Balt. St. 


o4 Henry Vaughan, driver, Aug. 25,’74- 


Ce NE ote acinneniais 

PURE. TE tiecnnncccannimin 
i. nine 
Andrew O’Meara, Griver.............«- eee 
James Hood, gf oe aE 
W. HH. Tibals, he a a Ee. Sere 
ar pee Oo a es wel 
I. Grill, a  eepeaieninieiainie 
Jacob Arnold, ee ene ee 
PO FE, Cs icceenikiniitcntiiimisntniich 
Thos. Met ‘allough, groom ~--------------- 
er ie, Oo. nie ee 
A. Boyce, watchman _-_---..-. sani sinensis ital 
7. CoOee, Ghens, WHR CRONE. ...cccnsininnen 
J. Schleifer, “ ws = cteniieinesi i 
7. 5, RI, WE. wn ctincicneme 


Geo. MeAllister, extra conductor B. & Q., la- 
LEE SEE NES ETO TATRA Tak 5 
S. Bishop, mess, at depot ..--. . oman ead eee 


Martin Clark, mess. Balt. office _-....------ 
SO Ss I i cettrcstsincertinsenintn tceeecnvaceac tena 
S.S. Mann,  @ | eee 
HH, Frank KX C'o., CK siemens 
Mrs. 8S. C. Ricketts, is - wane 
C. k. Needles, Oh. dena 
Ek. Whitman & Sons, Gh «scam 
J. H. Walzl, Gi. ama 
McDowell, Robinson & Co., do. .----- ani 
John T. Watkins, Gh. .«sseniee 
Hild & Mitehell, Oi  ansmecnee 


R. Sinclair & Co., do. and trucks-- 


- FANT. 


2 OO 


‘> 
ot) 


» OO 


$7,600 


$7,600 


oi 


45 | 


21 
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9 Henry Vaughan, driver pipes siiias ey aati “) O) 
10 (reorge Bond, ft as ts a ; ya. 

1 Andrew O'Meara, driver .-.--- e , 
Ss & Hood, do aye . ere " 25 He 
3 W. Hh. freee, d pinned. 

Lt Kk. MeGeehan, ie cas a ea al >, &4 
5 F. Grill, ‘| Vang raehe . 

16 J. Arnold, «di 


15 17 J. Manley. groom . - 2) 


ls Thomas MeCullough, gr Moth » oe i ca Jey tH) 
19 Thos. Burns, do I My 
. ££ ©. Fee, Gee csiaswncsaconee ee OR yor OM) 
21 ('. Af. Davis, messenger i) OG 
22 C. Yungling, sub-agent, We._ ..-. - sabia ene olt So 
a ee aes 1 us eee IS 1) 
24 F. Craig. mess. with wagons_.--- EE Rea, 1) SO) 
2.) J Schlieth I’. do ss - 4 4 
24, ~=W. EF. Anderson, weigher at cd: pot . waren ibe : i 00 


Gieo. McAllister, laborer .----. -- ate aiwiarnts IS ov) 


on 
mi 

ys» . Bishop, ee ahane nave ee és wer ena eed wii | (i) 
Re .. Lb, eee ens asiiinit ak laa i V2 22 
30) KF. B. Berkeley, clerk to ca’hr - an Sa bit 00 
°1 Thos. Dobbin, night mone lerk : 75 OO 
>2 = W. HH. Gordon, night watch, Bait. othe Benes oe 1? An 
oo «(OB Ee. * rawley, messenger oe em On 
ot kdward L. Clark . : | . > 22 
~» «A. V. Stewart, manifest clerk ener Nebrors oO SO 
o )=6©6d Phos. H. Cook, clerk sits Sie 149 of) 
i ~=Ben). R. Grvmes, mess._.---. : ao O00 
oS W.L. Kelle, reeord’g clerk ;, L411 $7 
Oo (reo. Walter, driver me ne QO OW) 


t) 3 (r. A. Sehwartzman, agt aie ieea hs SS 
ll John Wilkins, wateh pape 21 00 
2? =A. J. Smith. solicitor. icles ro On) 
> ©6OChCORR. TT. Allison aia eae , L67 of 


. , ! 1 ‘ rm * -... : 
Certilyvy the above to be correct and taken irom the HOOKS of the 


1O St. Paul St., reeceiver’s office, Balt., Md., April 16, 1867 


L. nh. SMOOT,. 
Kor THOS. G. PRATT, Receiver 


The National Kkxpress & Transportation Co. to ww. . C Bayley. 


: 


LS66. 
Sept. 50. For one month’s services as clerk at depot, 260 
S. Howard St 3 ; sii OO) 
By cash of Balt. ageney ates: > 50 


( orrect. 


G. A. SWARTZMAN, Agt. 
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207 The National Express and Transportation Co. to R. A. 
Crawley. 


1866. 
Sept.30. For services as messenger from June to date-- $225 00 
By cas- of Balt. agency ...... wn2c5. acccncue GU OV 
SE SEL ADOLE AE INE DSIRE TE $165 00 
Correct. 


G. A. SCHWARTZMAN, Ag’t. 
The National Express & Transportation Co. to J. Schleiffer. 


1866. 
Sept. 30. For services as messenger with company’s 
wanene tn Gent., 1006 .....nnccscunnnunmnen . $7 94 
Correct. 


G. A. SCHWARTZMAN, Agt. 


The National Express & Transportation Co, to F. Craig. 


1866. 
Sept. 30. For services as messenger with company’s 
WERE DR TOE, cc.cunnedccececeummebenmnan $10 80 
Correct. 


G. A. SCHWARTZMAN, Ag’t. 
The National Express & Transportation Co. to J. Hood. 
1S66. 
Sept. 50. For services as driver in month of Sept..---- . $24 56 
Correct. 
G. A. SCHWARTZMAN, Agent. 
The National Express and Transportation Co. to Henry Vaughan. 
1866. 
Sept. 30. For one month’s services as driver (Sept., 1866) —. $50 00 
Correct. 
G. ASCHWARTZMAN, Ag't. 
The National Express & Transportation Co. to W. H. Tiball. 
1866. 
Sept. 30. For 24 days’ services as messenger with com- 
pany’s wagons, @ $43 per mo._.-..---. ---- S34 40 


Correct. 


G. A. SCHWARTZMAN, Ag'’t. 


208 The National Express & Transportation Co. to Thomas 


Dobbin. 
1S66. 
Sept. 30. For services as night money clerk, Balt. office, 
for the month of September, 1866_..----.-- $75 OO 
Correct. 


G. A. SCHWARTZMAN, Ag? 


Ce ee a ai 
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The National Express & Transportation Co. to Stephen Cremin. 


1866. 
Sept.30. For one month’s services as porter, 
ee ee cusimsunenenen eum aa . $52 00 
By cash of cashier....22. 220. cece conn cecnwe conn 20 00 
Correct. $52 00 
=» ‘ a ° raver + 5 
G. A. SCHWARTZMAN, Ag’t. 
% The National Express and Transportation Co. to George Bishop. 
, 1S66. 
Sept. 30. For one month’s services, clerk in Balt. office, $65 00 
By cash of Baltimore agency .--.-- .- Site (ser 35 00 
EE dit ccnn «maniacuienis aeauen 830 00 
Correct. 
G. A. SCHWARTZMAN, Ag’. 
The National Express and Transportation Co. to George Clark. 
1866. 
Oct. 3. For services as driver for Sept., 1866 ~..-.---- S60 00 
DS GE Th Diiccciccnnns cnnnntnieninne 3 00 
y Correct. S65 00 
G. A. SCHWARTZMAN, Ag’. 
The National Express and Transportation Co. to F. B. Berkeley. 
1866, 
Oct. 10. For services as clerk to “cashier,” Balt. office, 
from Aug’st 1 to date, @ $75 permonth---~ = $175 00 
Dy GntR WOCE OF GOs cence nceeeneanee G1 OO 
I GI ec ncinenusmnncins sees $114 00 
Correct. 
G. A. SCHWARTZMAN, Ag’. 
209° The National Express and Transportation Co. to Thos. Me- 
| Cullough. 
. ) -_ 1866. : 
* Oct. 20. For one week’s services as groom, Glenn St. 
- See a. A S10 00 
27. For one week’s services as groom, Glenn St. 
CORTE aici ciititintiimitnccmameuams in <sn 10 00 
Nov. 4. For one week’s services as groom, Glenn St. 
BORIND as doc cotinine den cineage nes 10 00 
S30 00 
By cna Tah, GOR. own on cnnconaneeee 5 OO 
EE ES $25 OO 
\ Correct. G. A. SCHWARTZMAN, Ag 
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The National Express and Transportation Co. to Thomas Burns. 
1866. 
Oct. 20. For 1 week’s services as groom, German St. 
SRE ea Ra mE PI ERC $10 00 
27. For ! week’s services as groom, German St. 
WN iii actcimercainainnia aan —o 10 00 
Noy. 4. For 1 weck’s services as groom, German St. 


i 10 00 


$30 00 «@ 


By cash Of BAT. GRUNT. ccncnccncnnnened snime d OO 
I ID aiciisniccisinstvienenittieevaninnicniiasaaiaialil ties 
ig Correct. 


G. A. SCHWARTZMAN, Ag’. 


The National Express and Transportation Co. to A. Boyce. 
LS66. 
Oct. 20. For 1 week’s services as watchman, German 
RO I iit ciiin atic clita a $14 00 
27. For 1 week’s services as watchman, German St. 


Ee a eR eae Md SOT enI NE: Fea OO Rea TNT ONE 14 00 


$28 00 
Correct. | 
G. A. SCHWARTZMAN, Ag't. 
210 = The National Express and Transportation Co. to John Manley. 
LS66. 
Oct. 20. For 1 week’s services as groom, German St. 


TEST aE eae eM ME meee TR Ses AL $10 OO 


27. For 1 week’s services as groom, German St. 


iin sistent aes nites eishiicialeaieaa a 10 00 
Noy. 3. For 6 days’ services as groom, German St. 
ETI crccciniinsiinksuiiais int ciiesn ectseensiadiencdannaiaa ~— 8 57 


By cant OF FIAT. GURY iii cnmciinitinnmmmioinns 5 OV 
DRDRIOD GUID - ecivacdittn: wmescccmigiae ian $23 57 


Correct. 
G. A. SCHWARTZMAN, Ag’t. 
The! National Express and Transportation Co. to J. Arnold. 
LSO6. 
Oct. 20. For one weck’s services as driver strong team -- $15 00 


Correct. 


G. A. SCHWARTZMAN, Ag? 
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The National Express and Transportation Co. to F. Grill. 
1866. 
Oct. 27. For one week’s services as driver of strong 
ee mae cane ase amen anins $15 00 
Noy. 38. 6 days’ services as driver of strong team ..---- 11 25 


Sow Gems OO Weeee eee } 5 00 


% i . . ionienibinieeans a S19 25 
Correct. 


G. A. SCHWARTZMAN, Ag’. 
The National Express and Transportation Co. to A. V. Stewart. 


L866. 
Oct. 31. For services as manifest clerk, Balt. office, for 
the months of Sept. and Oct., 1866,(@@ $65... $150 00 
ay Gl GT DA. CRT 2..ccccsctsnnunen 9 50 


Balance due... ----- ate acd ll 
Correct. 
G. A. SCHWARTZMAN, Ag't. 


2 211 The National Express and Transportation Co. to Thomas I, 
Cook. 
LS66. 
Oct. 31. For services as clerk at Balt. office for the 


Ee oa ie ae S150 00 
my Gia et Dl, GE... ccc 50 
OS SOLER AS IE $149 50 


Correct. 


G. A. SCHWARTZMAN, Ag’t. 


The National xpress and Transportation Co. to Geo. MeAllister. 


1S66. 
Oct. 351. For services as laborer at depot, 8. Howard St., 
i ee 89? 50 
By cash of Balt. NOT oe wccccdmanaen sean 4 00 
Balance due i SA eee Seem serene ke NY S1S AO 


Correct. 


G. A. SCHLWARTZMAN, Ag’t. 


IS—9S2 
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The National Express and Transportation Co. to George Bond. 


1S66. 
Oct. 51. For two months’ services as driver (Sept. and 
HE. RES el cam canons See nC En SS? S4 
iy cuts OF TE: CG cece cin mawann 24 95 
EGE LELAND ET TE ROE $57 05 


Correct. 
(. A. SCHWARTZMAN, Ag’t 


The National Express and Transportation Co. to E. McGeehan. 


LSS6. q 
Oct. 31. For two months’ services as driver (Sept. and 
I i SH? S4 
By eash of Balt. AMONCY 2... coc ncawn none coce yD OO 
Balance due sicateliantn iehiaaiisiaies itn eens mpeniie dike S57 S+ 


Correct. 


G. A. SCHWARTZMAN, Ag'’t. 
212. The National Express and Transportation Co. to Rudolph 
Oehl. 
ISSH : S58 835 


Corre ct. 


G. A. SCHWARTZMAN, Ag’t. 


The National Express and Transportation Co. to J. Bishop. 


LS66. 
Oct. 31. For services as messenger at depot from Oct. 
Be 00 Giiicandichtiel none ieitipidiidalineidiatehailitiaii $15 00 
Py CR OT CH nintitn wneiidiinonin 4 OU 
SII SIIID sence inciesentecieaete enna iain S11 00 


(Correct. 


G. A. SCHWARTZMAN, Ag'’t. 


The National Express and Transportation Co. to Andrew O’Mera. 


1866. 
Oct. 51. For two months’ services as driver (Sept. and 
i CC OM Mey eh PRT $50 57 
By cash of Baltimore agency...........-...- 2 OO 
I osiccicnw-ncinnnevibnmuiiineaind S415 57 


Correct. 
G. A. SCHWARTZMAN, Ag’t. 
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The National Express and Transportation Co. to W. F. Anderson. 


LS66. 
Oct. 31: For services as weigher at depot, 260 8. Howard 
Se, en Ce Oe 8s Gt... nnuccnua nh $22 50 
ay CRON GE GEE: GORY 2.002 cmimnwocen 5 00 
semaine wana ia S17 50 
Correct. 


G. A. SCHWARTZMAN, Ag’t. 
The National Express and Transportation Co. to McY. Barry. 
1866. 
Nov. 3. For services in charge of depot, 250 S. How- 
ard St., for Sept., Oct., and 3 d’ys in Novem- 


215 Bar, 2 TS OOF Miinccnweus socisaninibataiiaitiinipein $157 50 
By cash of Balt. agency, $17.27; by eash of 
CREREET, GE cndiniinmemer nanninenniibiieeian 1S 27 


$159 25 
Correct. 
G. A. SCHWARTZMAN, Ag’t. 
The National Express and Transportation Co. to W. H. Gordon. 
1866. 
Nov. 10. For one week’s services as night watchman, Balt. 
CG ccitiitiinn metendeemiman wm $12 50 
Correct. 
J. T. M. BARNES, Agent. 
The National Express and Transportation Co. to Edward L. Clark, Dr. 
1866. 
Dec’r 17. For services as messenger in Balt. office from 


Sept. 1 to Dee’r 17, 66, @ 26 per month -. $92 22 
Cr. By cnn Of QUUNEF 60+ 00 cnnctuennen 36 00 


i ; 22 


J. T. M. BARNES. 


Correct. 
Nos. 1] W 12. 
AuGust Ist, 1566. 
The National Express and Transportation Co. to L. R. Smoot, Dr. 


M’ch, 120 For services as ass’t to the gen’l superin- 
Apr., 150 tendent of the N. FE. & T. Co. from Mareh 


May, 150 8 to July 31, 1866, both inclusive, at $150 
June, 150 00 TRIE cninn nun connemaniimeimne $720 OO 


July, 150 


S750 
Approved. B. F. FICKLIN, Gen'l Sup't. 


Received payment. — —-—— 
[U. 5S. inter. rev. stamp, 2 cts. ] 
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BALTIMORE, August 10th, 1866. 
Received of the National Express and Transportation Com- 
214 paniy fifty dollars in full for services in office of gen’l superin- 
tendent from 1 Aug’st to 10th Aug’st, at 8150 per month, $50. 
Correct. 
J. J. KELLY, 
Genl Sup't. 


Il. Wartield, 4 notes of S750 ¢ ach, dated August 10, ’66, @ o, 6, - 
and iZ months, buds nce Ol cian lor services, XVc., SWorn to by him. 


Geo. Clark, services as driver, Sept., 66, 860; 13 days In 


Oct., So AG A ae gok GTO OER te eltoy EDGR NT mS ARI RR S65 OO 
John Watkins, c rtitied tor ine , al i ie i lll ll dalla >] (Mi) 
Rudolph Oehl, driver, Sept. and Oct., “G0.......-...--- SS 55 
Dan | Seaton, g by G. A. Sehwartzman ........- (; llo OO 
1. J. Smith, Sept. and Oct., 66, certified__............ G 120 00 


Vict. Y. Barry, services in chge depot, 260 8. 


a. omg 
tloward St.. from Sept. and Oct., 66, 3 days 


it) NOV... (ed 10 — — - -— ee ae aS ee eh Le me ee me me ee Le S157 Sv 
134 cush of Dult. agency, 317 24, DY NO iS Zé 


W. H.C. Bayley, clerk at depot, 260 8. Howard 


} _- 
ae eo ie a a a ci sce cities Ho OO 

> ; ’ ? | s% we t Ge ~) 
by Cusil Ol bait. a win -an eediineeiniae és 10 


Ss. Cremin, Sept. ou, | month, services as porter, 


Dalit. of EE BEET Ie TN Bae aal  Ea  L aged fms ee se SOO 
> i ae. ¢ 
Dy cash of cashiel 1 a egae Heineman ota So ry OW) 


I~ OO 


by i -» tH) 
——_—_ —_— Llo OO 


eae 
een 
— 
rn 
~< 
— 
— 
—~~ 
ee 
_ 
_— 
f 
- 
~— 
we 
e * a 
” 
— 
- 
« 
— 
y 
— 
ee 
- 
— 
r 
oe 
~ 
- 
oe 
! 


Geo. Bishop, Sept. o0, 1 month's services as 


clerk, B. QO. ‘ a a ee ty.» C0) 
by Cush a | I}. \ - lai ial ims ti oe a ») (MN) 
—__$_—_ —___. DO OO 


Hl. Vaughan, Sept. 50, services, driver, for Sept., 


_ IR Ne aah ara TTR IOS ee NR : 50 Oo 
Geo. Bond, Oct. ol, services, Sept. & Oct., “66 —- Ss? O0 
Ur. by eash of Bb. A.. SNE ay SALEM ET Ae PRE rn PA YD 
D7 OD 
Andrew © Meara, Oct. 31. drive - Sept. Ww Uct.. 
ae ‘ Z , PA eae OREN De yt) Ty 
Cr. by Cush Oo! a ite a a a » OO 
ey 
215 J. Hood, Sept. 60, services, driver, in Sept., “66. 24 Ob 


W. tif ibalis, 2+ dy 3. Services in) Sept., 66, (a S45 


: } . } %.> é Oo 
pel Wohto, Wess. 1 ch ve wavons, SO4.40 ‘onow ort bd 


Thos. Burns same as above. 
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ik. McGeehan, Nov. 2, driver, Sept. & Oct., 2 dys. 


14 


in ee svinaemal G2 S4 
ee |e 2 & ee 5 Si ht RO RRP ERT eRe 5 00 

Hi 84 
I. Grill, Oct. 27,1 week's driving of strong team 13 00 

Nov. 50, 6 days’ “ os 11 95 
24 2 
ee i poet 5 O00 

; 1) YH 

J. Arnold, Oct. 20, 1 week, driving strong team- 13 00 
1 week, 1 week, 6 days, 
J. Manly, Oct. 20, Oct. 27, Nov. 5, 810 & 10 & 8.57, 

a si dali dailiieiai tale silel iieieidte dncintenises apes enchantment nn 
(; Taliaferro, certified by Kelly it qeaceaaees a no 7500 
R. iT Allison, affidavit i ia i aa indsnnomsiaile PER e 1G7 50 
July 51, at Troy, N. Y., Timothy Quinn, TrO9; By 2a 

services, ag’t, &e., Harper’ r’s Ferry -ieasisibiateseaiaanalos = ak 
W.L. MeA fee, trus tee, Wheeling, W.V., bal. on rent, ree’d 

$497.59 from she riff, July 31, to W hee nme, W. Va... | Boe 
H. Heth, certified by Ficklin.---- najiibeseuae dl a aek 373 66 
DD. Anderson, bI’ksmithing, certified by —---- 67 50 G 
Do., “ . diitts dnicesinguenanle 12 00 
senlliiidiniecs TO DO) 
Auy’t 6,559 Broadway, N. Y. 
Dwight Ripley (care of Bigelow & Frank, N. Y.), 
$500 lost, sent from Eufala, Ala. 
J. Frank Brown, 606 W. Fay. 
J. F., eor. Bank & Twelfth. 
James F. Brown, assignee of C. M. Davis..---- omc 74 00 


J. F., 120 Merher. 
Jos. F.. 501 N. Tremont. 
Chas. Yeungling, certified by Kelley, 5 Pot....2-.- 


Thomas ra Moon, horse-feed. Nov. tty rir (rerman St. (; 


Wrote Poitiaux about this July 51, “TA. W. D. 
M. Lynchburg, Va., August 11, ’74. 
W. D. Miller, Ate Va. 
Draft of Briscoe Baldwin on J. V. H. Allen, treasurer, 10) 
dys.’ sight, to his order, protested 26 pt., Ob, a 
Buckle vy & Marbury, August 6, ‘74. 


A. C. Jones. ag’t, Washington, July 25, 
216 66, from C. Mayer, on cash’r, Balti- 


more, 30 dys.’ sight, accepted Sept. 3, 
‘66, due Oct. 3 (elaim of 
(Union Fire Co.) 
Ward Bro.) .....-. ANE eT as 
| week. 1 week, 1 week, 
Thomas McCullough, Oct. 20, 27, Novy. 4, 
as groom—ceash ree’d, 385. 


314 SO 
PH OO 


1.156 24 


250 OO 
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1 week, 1 week, 
A. Boyce, watchman at — Oct. 20, Oct. 27, 


0 ES. cesnesiiisncinnietnersecrssvnnans enicicsaipaiivadiallingen $28 00 
F. Craig, mess. with wagons in Sept., ‘66.--- ....------ 10 80 
J. Schleiffer, same as above. 
W. F. Anderson, messenger at depot Oct. 31, 
es COE. EP We NG oct cnecnnnnniinn 22 50 
Oy OF GED cciicictncctininc ctimenmennnmii . Do OV 
: 17 50 
Geo. McAllister, laborer at depot, from Oct. 3 to 
I GE | EB. sesinseisesenicnseinestineesnsesicninscippsioiientninceai eaniapaeibiain 22 50 
RE Ba viccuit ciccinneceneeerigimnaien iemiomaenaiaanih 4 00 
< . — -— 18 50 
S. Bishop, services as mess. at depot, Oct. 13 to 
I is hn ccc depois ten scecdmapeene anal 15 00 
I asi niiac apcecselinieinialiben sii cine siieiicalacibaeiiieanii 400 G 
00 
Movtin Clark, cored 87 EGli? conpccccumensetinmnn 92 22 
. A. Sewartzman, Oct., ag’t for Oct........ 100 00 
es si ciocnsinsseh ions niacin saeomnnaiitsieabbinbinenialtaininintaii o 12 
45 88 
IF. B. Berkely, clerk to cash’r, August 1 to Oct. 
10, (a 79, a pOOSEVOR OF CRE T, DOl occdue csssivane 114 00 
Aug’st 11, W. HI. Campbell, ag’t at Fair- 
mount, Va a, " months’ services as ag’t, ending 
Oct. 1, 66, fa 8 SRR gE pen ERE ago eee Wor i We SO 75 
Thos. H. Cook, clerk Bb. A., Sept. and Oct., 66, 
it TEE cechnvnidiainsilainermmuleeiiiais veniduiseiiimbitiamiiaiias 150 00 
Here NUE isis cisecsdiesdcanenirsnims bie ia slanaineshaieaeildaeli D0 
—— — 149 50 
S. P. Wiltbank, Aug’st 14, 74; do., cook for 
ee . Gre: Ca BOR, FE, NIUE 4c cc cutitrniece 65 OO 
Grymes, Hempstead P. O., 
King Geo. Co., Va. 
Benj. Rh. Grymes, mess. Balt. to Wheeling, July 
Bg 6 ihe onic saiseings anaes micitant teins 
Sept., & 6 d'ys in Oct., @ 50, certifi. by Schwartz- 
I ain chins cesciniinenesilesscilin inthe senit: ty caine: celnesibeseii deliiiodiinseaian G 60 00 
x W. L. Keller, clerk Balt. office, certifi. 
217 OE SS REMAND A cpiiee 141 97 
W. H. Gordon, night watch, 1 week’s 
services, Nov. a eh SG i incriewsseten sacaesiealieanaidiaiinidadlsiinces 12 50 
— ) Mahlon I ‘ulton & Charles Walker (Fulton 
~.| & Walker, No. 35 No. 20 St., Phila.,—): 
eo : Judgment on Open acc., $527.36. 
2 (Orig. acc., 511.01.) 
= Bes: ING IO, Ot wishesssnnicsteniusnsicidinieciibaaibinanladianiiiais 527 36 
Arthur Shaaff, cash’r, Charleston, S. C., Dee., 
EER LORE yh acne ee eens eMC Cn Tae 150 00 
Cash p’d freight on property Co., pd by him.- = 18 20 
168 20 
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A. V. Stewart, manifest clerk, Balt. office, P. D. 
$130, July. 

a & Ook We Oe Gi ieitcltemicnnecnaenn 1 30 
Cash ree’d of Lb. A Oe iat 9 50 


PO 50 
Geo. M. Walters, driver, Sept. & Oct.,’66,(@ 50. 100 00 

24 Clark St. 

Cash ree’d, $5 (certified by Kelly).----------- 5 00 
95 OO 


Thos. Dobbin, night money clerk, services, Sept., 


66 eb de ED OE OOS @ O46 OHSOSSS ONO GE OSHS OOS OOS BOHOE OOO To OO 
R. A. Crawley, messenger, June toSept.30---. 225 00 
Less caals WON 4, dcninuilaiiiiiansacnsane 60 00 


165 OO 


Barnes, ag’t, from Nov. 6 to Dee. 17, 1866. 
I. & H. T. Anthony, 591 Broadway, N. Y. 
Lost packages; wrote July 30, ’74. 


No. 14. 


List of Claims Against The National Express and Transportation Com- 
pany, Sent E. Platt Johnson, Atty-at-Law, New York. 


Nt _ — ee a — 


Claimants. Amount Represented by— 
B. X (). R. R. es ats aici cients itachi $44,106 al | James A Ho han itl. his 
Bank of Commerceg,_..-.. tte ae? Ge S. T. Wallis, Esq 
iy ™ . 8 8 eae 921 25 Charles Marshall, Esq 
J J. ii iis igs 201 OO : 
we Tie G6 Dvr. 
Rich’d & Fred’¢ & P. R. Co. §.353 24 L.. KR. Smoot. 
218 Hol'ingsworth Wartied— .. .. HUT) 36 | Du 
a 8 en 1.238 70 Do 
Rich d & Danville R. R. Co... .- 2.842 65 De». 
a, ee 1.138 545 1) 
Wil. & Wel. h. R. Co. ,Sébamee UFO 75 Deo 
Chas., Columbia & Aug. R. R. Co. RX] 27 Dh 
a eS fee eee g12 YT | Ds 
,. R. | RE SI eae = 7,0) OW) 1) 
Seaboard & Roanoke R. R. Co. ae 5O7 SS | Dw 
J.T. M. Barnes ... ee ae Bi 66) Dh 
Bat. Steam Packet C% DR GRR Rina mle rear 1) 
Louis Stix & Co. | eae aes ree Oe oO oO} Dh 
Potomac PT i ctniciinsitiaicinatans 2H) SZ De 
—_—— — 24,206 OF DD 
, RR eae mee 93,003 74 |) Principal. 


Baltimore, Md... June 12. 1876. 
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No. lo. 
No. 388. 10 shares. 


The National Express and Transportation Co., incorporated under 
the laws of the State of Virginia. 


This is to certify that James L. Davis is entitled to ten (10) shares 
of the capital stock of the National Express and Transportation 
Company, on each share of which has been paid $5.00 in cash, 
leaving $95.00 to be paid when called for, transferable only on the 
books of the company on surrender of this certificate. 

Witness the seal of the company, attested by the signature of the 
president and secretary. 

Richmond, Va., January 25th, 1865. 

J. E. JONNSTON, President. 
[ SEAL. | P. LT. MOORE, Seeretary. 


Capital, $5,000,000. Shares, $100 each. 


; y.? i ‘ + 7 
i | » oe eer. Fer SLUMP, 2 | 


219 GEORGETOWN, D. C., Feb’y Sth, 1866. 
Received of James L. Davis the sum of fifty dollars per 
share on ten shares of the capital stock of the National Express and 
Transportation Company, making a total of ten dollars per share 
paid In on said stock to date. 
$50.00. G. 5S. GETTY, Agent, 
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And at another day, to wit, at a chancery court of the city of Rich- 
mond, continued by adjournment and held for said city on the 10th 
day of July, 1SSU: 

Joun W. Wricut, Sheriff of the Citv of Riehmond and Adminis- 
trator of W. W. Glenn, who sues, &e., PI’t’ff, 
against 
Tut NATIONAL EXPRESS AND TRANSPORTATION Company & Others, 
Def ’ts. 


This — came Joseph R. Anderson, by James Alfred Jones, his 
counsel, and opposed the consideration of this case at this time upon 
the ground that, under the circumstances, no opportunity had been 
allowed for the examination of the commissioner’s report and the 
want of proper parties, and that the case was not ready for a hear- 
lng, and moved the court to continue the case until the next term ; 
and it appearing to the court that the report of Commissioner O. 
Gy. Kean made under the order of enquiry entered herein on the 
Gil day of October, 1879, was filed in the clerk’s office only on the 
19th day of June ultimo, during the present term of the court, and 
that thus proper time has not been allowed to parties interested for 
he examination of said report; and the court having previously 
announced, according to the usual rule, before the closing day of 
the term, that, on account of the great pressure of business and the 
lin possibility of hearing oth l’ contested Cases, it could and would 
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receive and consider no papers In any contested cause after the 26th 
day of June ultimo; and it thus appearing that this cause is not 
ready for hearing and eannot be heard at this time on the said re- 
port or any other contested matter, 1 Is ordered that the Cisse bye 
continued to the next term of the court. 


And at another day, to wit, at a chancery court of the eity of 
Richmond, continued by adjournment and held for said city on the 
14th day of December, 1580: 


29 Joun W. Wricurt, Sheriff of the City of Rich- ) 
mond, and, as such, Admiunistrator of W. | 
ws Glenn, Deceased, who sues, ke. PPC | 

against | 

Tune NATIONAL EXPRESS AND TRANSPORTATION Come | 

pANY and Others, Det ts. 


ln Chancery. 


This cause, in which proceedings have been had in the mode pre- 
scribed by the statute against the absent defendants, Wm. HH. Perot, 
Wm. Devries, D. J. Foley, F. P. Zimmerman, J. Carter Mowbray, 
and Wim. H. Webb, and which has been regularly matured and 
proceeded in as to all of the defendants, came on this day to be 
heard upon the cause set for hearing as to the said absent defend- 
ants (M. G. Harman, one of the board of directors of said company, 
being dead, the suit is abated as to him) and upon the papers for- 
merly read, the answer of the defendant, John Blair lloge, and the 
original answer of John J. Kelly, both of which were tendered to 
be filed at the last term and are this day filed nune pro tune, and 
the amended and supplemental answer of the said defendant, Jolin 
J. Kelly, this day filed, the general replications of the plaintill to 
the said revival answers, and upon the report of Master Commis- 
sioner O. G. Kean of the 19th day of June, ISSO, and the amended 
and supplemental report of said commissioner this day filed, to 
which said several reports there is no exception, and upon exhibits 
filed, and Was argued by counsel : on consideration whereof, ana 
for reasons expressed in writing, filed and hereby madea part of the 
record and to be so considered but not to be entered upon the order- 
book, the eourt is of opinion (Ist) that the deed of trust in the 
proceedings mentioned, bearing date the 20th day of September, 
1866, made by the said National Express and ‘Transportation Com- 
pany to John Blair Hoge, John J. Kelley, and C. Oliver O'Donnell, 
trustees, for the benefit of sundry creditors therein referred to, Is a 
good and valid deed under the laws of the State of Virginia, where 
the said corporation was chartered and had tts principal ofhice, and 
where the said deed was executed, delivered, and recorded, and the 
court doth so adjudge, order, and decree; and the court is further 
of opinion (2ndly) that. under the laws of the State of Virsinia, the 
legal effect of the said deed was to grant, convey, and assign to the 
said trustees all of the estate, property, rights, and credits of the said 
company, of every kind and wherever situated or being, and that 
accordingly all of the said estate, property, rights, and credits did 
pass to and were vested in the said trustees by the said deed, inelud- 
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Ing the eredits aliowea Dy statute and vy Ui 


e said company to Its 
stockholders for the uncalled for and unpaid part of their 


21 several subseriptions to the capital stock of the said company, 

and the meht to receive and ‘olleet the same according to the 
terms of said coutract of subseriptions for the purposes of said trust, 
ind the court doth so adjudge, order, and decree 


2. | ’ | . , . , \ se _ ] 
».) nd the court, beng of opinion that the preferences provided 
lor DY sald deed In favor of certain creditors therein referred to are 
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Meal ANG Vailad, AaCCOPaAUTNY » the iaWs of Virginia, Goth so adjudge, 
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I) And ippearlinye to the court tiat salad John Blan ove ale 


John J. Kelly. surviving trustees in said deed, are willing each to 
resion and renounee the ottice of trustee under said deed, and that 
they are so situated as not to be able efficiently to perform the duties 
of the same, and that it is right and expedient, under all the eir- 
umstances, that they be relieved from the said trusteeship, the 
court doth adjudge, order,and deeree that the said John Blair Hoge 


and John J. Nelly. surviving trustees of themselves and C. Oliver 
. ’ ; , » ‘ 
| x date the 20th day of Sep- 
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until paid: that it do pay to John W. Wright. sheriff of tl 
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M. Bach, trustee for John ©. Reid, Elem roh6URobins. and Nicholas 
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Lives and Granting Annuities, trustee under the will of Sa 


Vansvekel, twelve bundred and eighty dollars, with like 3 
thereon from Mareh 9th, 1S67, until paid, and fourteen aolla 
t rolhity sevell cents Costs that it do pay to Crardner 7 
from November L6th, 1S66, until paid, and forty-five « 
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ania forty-five cents costs; that it do pas to Arthur Shaat! one hundred 


and sixty-eight dollars and LWents enolit COCLILS, with | 


thereon from December 4th. 1866. until paid, and twenty « 
and seventy-five cents costs; that it do pay lo M. Lb. Poitiaux 


ike Interest 
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horlars 


three 
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hundred dollars, with like interest thereon from Jan’yv Slst, 1867, 
until paid; that it do pay to J. P. McCorkle two hundred and 
fifty dollars. with like interest thereon from Jan’y 15th, 1867, 
until paid; that it do pay the Philadelphia, Wilmington & Balti- 
more R. R. Co. seven thousand seven hundred and thirty-six dol- 
lars and seventy-four cents, with hke interest thereon from, Sep- 
tember 13th, 1868, until paid; that it do pay to John J. Kelly two 
thensand three hu | dollars and forty-seven 
cents, with like interest thereon from March Ist, 1867, until paid ; 
that it do pay to Louis Stix & Co. five hundred dollars, with like 
interest thereon from November 15th, 1866, until paid; that it do 
pay to Burton N. Harrison two thousand eight hundred and fifty 
dollars, with like interest thereon from June Ist, 1880, until paid ; 
that it do pay to the Wilmington and Weldon R. R. (‘o. nine hun- 
dred and st VO] Ly dollars and seventy-three Cents, with like inter- 
est thereon from September Ist, 1866, until paid; that it do pay 
to the Riehmond, Fredericksbure and Potomac R. R. Co. five 
thousand three hundred and fifty-three dollars and twenty-four 
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cents. with like interest thereon from October Ist, 1866, nntil 

- ) a. s “J 1 PRoano!l RRC iY 
pala ; Lnat | do pav to the Senboard and Roanoke iv. » CO. five 
sania — em oe ‘ith lik 
nun ireq a ‘ ] hi ' \ = tf cat idds ‘i i | ‘ IPL -CliV iit cents, WIth |  & 

’ . , ‘ 4 4? — . + . 

hnterest thereo} irom WUet. ist. iS600, unt paid : rnat il do prey LO 
» | , ae via ee ag ‘ 
the Potomac Fer (Oo, tW hundred and ninety dollars and eighty - 


seven cents, with like interest thereon from October Ist, 1866, until 
: v- . eight hundred 


like interest there- 


foe | " hd | Se Bet sz ” ] 4 » ' 
OT) suger 1 Jee iii ‘ ist. potty Ly) ii Pella. Lihat if (io) pra t9 South 


Carolina R. R. Co. four thousand two hundred and thirty-three 
dollars and seventy cents, with like interest thereon from Dee. Ist,. 
1866, until paid; that if do pay to the Charlotte, Columbia and 
Augusta R. R. Co.. to the Charlotte and South Carolina R. R. Co.. 


| | rs and twenty-seven cents, with 
ike interest thereon from October Ist, 1866, until paid; that it do 
pay to the Baltimore Steam Packet Co. three hundred and forty- 
seven irs and seve NbV-sixX Cents, with like interest thereon from 
November Ist, 1866, until paid; that it do pay to L. R. Smoot 
seven hundred and seventy doll ih like interest thereon from 
August Ist, 1866, until paid; that it do pay to J. T. M. Barnes 
thre hundre dand fifty-six dollars and <IXtyV-sIX cents, W ith like inter- 
est thereon from January Ist, IS67, until paid ; that it do pay to 

General Joseph E. Jolinston two thousand four hundred and 
224 seventy-seven dollars and seventy-five cents, with like interest 

thereon from November Ist, 1866, until paid; that it do pay 
to Richard T. Allison one hundred and sixty-seven dollars and 
fifty cents, with like interest thereon from December 4th, 1866, until 
paid, and eighteen dollars and five-cents costs; that it do pay to the 
(Orange and Alexandria i. . (‘o. three thousand One hundred and 
forty-four dollars and seventy cents, with like interest thereon 
from December Ist, 1866, until paid, and seven dollars and sixty 
cents costs; that it do pay to Franklin Harrison one hundred 
and thirty-seven dollars and fifty cents, with like interest thereon 


ee eee ee 


yo 
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from January Ist, 1867, until paid, and twenty-two dollars and sixty 
cents Costs ; that itdo pay to Andrew d. Jovece WX Co. nine Ly dollars Ho 
seventy-six cents, with like interest thereon from October 20th, Ls66, 
until paid, and thirty-nine dollars and ninety cents costs; that it de 
pay to John D. Imboden one hundred and sixty-six dollars, with 
like interest thereon from May Ist, 1567, until paid; that it do pay 
to Ould & Carrington one thousand two hundred and sixty-five 
dollars and ninety-eight cents, with like interest thereon from Jan- 
uary Ist, 1867, until paid; that it do pay to John b. Baldwin one 
thousand. and fourteen dollars and eighty cents, with like interest 
thereon from Jan’ry Ist, 1867, until paid; that it do pay to Page « 
Maury one thousand and sixty-one dollars and ninety-six cents, 
with like interest thereon from January 17th, 1566, until paid; that 
it do pay to s. 1). Childs seventy-five dollars, with like Interest 
thereon from June Ist, 1867, until paid ; that it do pay to John 
Biddle fifty dollars, with like interest thereon from June Ist, 1867, 
until paid ; that it do pay to the “ National Lnteliigence r” ome 
hundred and twenty-four dollars and nineteen cents, with like 
interest thereon from June Ist, 1S67, until paid ; that it do pave to 
KE. R. Cunningham twelve dollars and seventy-tive cents, with like 
Interest thereon from June Ist, 1567, until paid; that it do pay to 
H. P. Gilbert & Co. twelve dollars, with like interest thereon from 
June Ist, 1867, until paid; that it do pay to the publisher of 
“Chronicle” two hundred and fiftv-nine dollars and eighty-eight 
cents, with like interest thereon from June Ist, 1867, until paid ; 
that it do pay to John Farrall nineteen dollars and fort v-elght 
cents, with like interest thereon from June Ist, 1867, until para ; 
that it do pay toJ. W. Nairu & Bro. SIX -tive dollars and twe uty-on 
cents, with like interest thereon from June Ist, L867, until paid ; that 
it do pay to Thos. Ward & Thos. Kelly. thirty-three dollars, with 
like interest thereon from June Ist, 1867, until paid; that it do pay 
to | ‘almer & Sly forty -LWO doll: irs and nity celts, with like interest 
thereon from June Ist, 1867, until paid; that it do pay a S. 
Tapham & Co., twenty-nine dle Ha irs and thirty-two cents, with like 
interest thereon from June Ist, 1867, until paid; that it do pas to 
Rt. P. Buford twenty dollars and twenty-three cents, with like inter- 
est thereon from June Ist, 1867, until, paid; that it do 
220) pay to Oscar T. Keeler one thousand two hundred and lorty- 
two doliars and thirtv-four cents, with like interest thereon 
from June Ist, 1S67, until paid : that it do pay to M. W. Ilutcheson 
three wen ni: and fifty doll; irs, Wi ith | like lniterest t thereon from June 
Ist, 1S67, until paid ; th: at it do pry to T. Titeomb seven dollars and 
twenty- five celts, with like interest thereon from June Ist. IS6a, 
until paid ; that it do pay to He nry St. Paul & Co. Cwents five dol- 
lars, with like inte rest thereon from Ju ine Ist, ISb4, until peti ' that 
it do pay to James Conning five dollars, with like interest thereon 
— June Ist, 1867, until paid; that it do pay to Edward Shloss 
vo hundred and twenty-nine dollars and eighty-sev 
like i terest the reon from June Ist, IS67, unt 
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<n from ol Is st, 1867, until paid; that it do pay to the 
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" fF. Lens forty dollars and fittv cents, with like interest 


is Is67. unt ba «| that it do pay LO James 
| 
| te git ' e hundred dollars, with like interest thereon from 
June Ist. 1S67. until paid: that it do pay toS. E. Poor eighty dol- 
i "= <e mMmterest, Lieredn foam lune Lst LS67 until paid ; 
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thysat lod Sperdth & Inderriden fourteen dollars and tifty 
ents. with x nterest thereon from June Ist. IS67, until paid 
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that it do pav to J. C. Orr & Co. six dollars and five cents, with like 
st thereon from June Ist, 1867. until paid; that it do pay to 
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Walters & Wrat welve dollars, With like Interest thereon from June 


:; Lon ee Vo Mad eed ay to T. H. Logan & C ne dollar 
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with like interest thereon from June Ist, 1567, until paid ; 
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245 hat itelo pay to Bushtield, Wallace & Co. one dollar and ten 


, 


ts. with interest thereon from June Ist, 1S67, until paid ; 
that it do pay to J. W. Houck thirty-nine dollars, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to Hamilton 


1 — : 
ak ‘\ cf fw) rs. W i] ilk Interest trom June lst. 1St;,. rntil 
paid: thatit do paytothe “ Wheeling Intelligencer” ftortv-one dollars 
and sixty-five cents, with like interest thereon from June Ist, 1867, 


until paid; that it do pay to the * Wheeling Register” thirty-five 
dollars, with like interest thereon from June Ist, 1867, until paid ; 
that it do pay to John G. Justice one hundred and thirty dollars, 
with like interest thereon from June Ist, 1867, until paid; that it 
do pay to Thos. kK. Davis ninety-two dollars and ninety-four cents, 
with like interest thereon from June Ist, 1867, until paid; that it 
do pay to J. Reynolds forty-five dollars, with like interest thereon 
from June Ist, 1567, u 1; that it do pay to D. S. Ryan sixty- 
one dollars, with like interest thereon from June Ist, 1867, until paid ; 
that it do pay to Atlantic and North Carolina R. R. Co. five hundred 
and twenty-five dollarsand sixty-seven cents,with like interest thereon 
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from June Ist, 1867, until paid: that it do pay to the Raleigh and 
Gaston R. R. Co. one thousand one hundred and ninety-fiv irs 
and thirtv-three cents. with interest thereon from June Ist. LS67. 
until paid; that 1t do pay to C. W. Starbuck & Co. thirty dollars, 
with like interest thereon from June Ist, LS67, until paid: that a 
do pay to Fitch & Bro. seventeen dollars. with Irke interest ereon 
from June Ist, L867, until paid; that it do pav to D. Mekarland 
ten dollars, with like interest thereon from June Ist. LSO7. till 
paid ; that it do pay to J. W. Newman six dollars, with like in- 
terest thereon from June Ist, LS67, | paid: that it do pay 2 
Raine two dollars, with like interest thereon from June Ist. ts 

till | aid; that it do pay to Brown & Davis nineteen irs) ali 


| 
fifteen cents, with like interest thereon from June Ist, IS67, until 
paid: that it do pay to Sam Blair & Co. twenty-six dollars and 
sixty cents, with like interest thereon from June Ist, 1867, till 
paid; that it do pay to F. E. Snire & Co. thirteen dollars and 
eightv-two cents, with like interest thereon from June Ist, L867, 
till part; that it do day to C. B. Prather & Co. ten dollars and 


. 


seventy-five cents, with like interest thereon from June Ist, LS67, 
ost : : \ c. ’ — Be re seer ee 
till paid; that it do pay to Magutre & Co. six dollars and twenty 
cents, with like interest thereon from June Ist, L867, until paid; 


’ ’ ‘ , 


that it do pay to Anderson & McFarland eleven dollars and ninety- 
one cents, With like interest thereon from June Ist, LSO7, un 
paid - that it do pay to Wim. Huddart & Co. three dollars, with ike 
interest thereon from June Ist, 1867, unt! paid; that it do pay to J. 
b. Schroder three dollars and seventy-five cents, with like interest 
thereon from June Ist, 1867, until paid; that it do pay Tf. G. 
Strobel tive dollars, with like luterest Nn JUN | ¥ 
until paid; that it do pay to the Western Union ‘Telegraph 
22) =©60Company one hundred and fifty dollars, with Ike interest 
thereon June Ist, (S67, until paid; thatit do pay to John M 
Owen eight dollars and fifty cents, with Ike int T 
June Ist, 1867, until paid; that it do pay to Smith, Hawley & Co 
thirty-tive dollars, with like interest thereon from June Ist, 1867, 
until paid; that it do pay to J. Black sixteen dollars and sixty-seven 
cents, with like interest thereon from June Ist, 1S6 
It do pay to Capatinus Shatter six dollars and twenty-five cents, with 
like interest thereon from June Ist until paid: that it do pay to R 
Gb. Smith forty dollars, with like interest thereon from June Ist, 1So7, 
until paid ; that it do pay to Peter Hotiman nine dollars, with Ike 
interest thereon from June Ist, 1867, until paid; that it do pay to. 
Tavlor ten dollars, with like interest thereon from June Ist, PSe7, 
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until paid; that it do pay to P. Doherty twenty dollars, with inter: 
est thereon from June Ist, 1867, until paid; that it do pay to John 


Taylor ten dollars, with like interest thereon from June Ist, 1867 
until pad ; that it do pay to Jolin 1) sn twentv-two dollars at ty 
cents, with like interest thereon from June Ist, TS67, until paid 

that it do pav to ©, D>. Bb. Webster eightv-three dollars, with Ike in 
terest thereon from June Ist, IS67, until paid; that it do pay W. 
IT. Glenn seventy-five dollars, with like interest thy on trom June 


Ist, 1867, until paid; that it do pay to E. Winchester sixty-nine dol- 
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lars and thirty-four cents, with like interest thereon from June Ist, 
LS67, until paid : that it do pay to J.J. Graham elghty dollars, with 
thereon from June Ist, 1867, until paid; that it do 

pay to J. L. tlawk forty-seven dollars and eighty-three cents, 
with like interest thereon from June Ist, 1867, until paid ; 
it do pay to R. C. Kinkead one hundred and ten dollars 

nd eightv cents, with like interest thereon from June Ist, 
1S67, until paid ; that i do pay to Sherman Bailey thirty-five dol- 
lars, with like interest thereon from June Ist, 1867, until paid; that 
it do pay to Earhart Bumans forty dollars, with like interest thereon 
from June Ist, 1867, until pala : aon it do pay to John Murphy 


twenty dollars and eighty-three cents, with like interest thereon from 
| June ist, 1867, until paid; sek it do pay to F. W. Winchester 
: twenty-five dollars, with Like interest thereon from June Ist, 1867, 
? until paid: that it do pay » William Grimes forty dollars, with like 
>- interest thereon from June ‘Ist 1867, until paid; that it do pay to 
: Ic. Shaffer tiftv dollars, with lik ‘interest thereon from June Ist, 1S67, 


until paid; that it do pay to G. H. Swift fifteen dollars, with inter- 
est thereon from June Ist, 1867, until paid; that it do pay to H. M. 
Cottingham five hundred and eighty-five dollars and sixty-six 
cents, with like interest thereon from June Ist, 1867, until 
paid; that it do pav to J. H. MeDade one hundred dol- 
lars, with like interest thereon from June Ist, 1867, until paid; 
it dopay to F. A. B. Jennings fifty-six dollars and sixty-six cents, 

with like interest thereon from June Ist, 1867, until paid ; 


—} 
— 
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| 2285 that it to pay to R. W. Atwell seventy-five dollars, with like 
| interest thereon from June Ist, 1867, until paid; that it do 
| pay to PS. Johnson one hundred and eight dollars and thirty-three 


cents, with ae] interest thereon from June Ist, 1567, until paid ; that 
it do pay to Ro M. Demere ninety-five dollars, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to H.C. 
Grabb one hundred and thirty-one dollars and sixty-five cents, 
with like interest thereon from June Ist, 1867, until paid ; that it 
do pay to Hunter & Gammel three hundred and eighty-four dollars 
ana « ightv-cight cents, with like interest thereon from June jst, 
1867, until paid; that it do pay to A. H. Coutes thirty dollars, 
with like interest thereon from June Ist, 1867. until paid; that it 
do pay to J. H. Nicholas ninety dollars and sixty-two cents, with 
like interest thereon from June Ist, 1567, until paid; that it do 
pay to C. M. Davis six dollars and seventy cents, with like interest 
thereon from June Ist, 1867, until paid ; that it do pay to > 
Jenkins & Co. sixteen dollars and sixty cents, with interest thereon 
from June Ist, 1867, until paid; that it pay toC. W. & W. R. J. 
Long & Billups fifty-nine dollars and forty-one cents, with like in- 
terest thereon from June Ist, 1867, until paid; that it do pay to J. 
J. Ford, fifty-two dollars, with lke interest thereon from June Ist, 
IS67, until paid; that it do pay to Ogletree & Grubb fifty-two 
dollars and seventy-five cents, with like interest thereon from June 
Ist, IS77, until paid; that it do pay to S.S. Herman sixty-seven 
dollars and thirty-five cents, with like interest thereon from June 
1, 1SG7, until paid; that it do pay to J. A. Witherspoon, sixty-six 
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dollars and ninety cents, with like interest thereon from June Ist, 
1867, until paid; that it do pay to the town of Athens, Ga., twenty- 
two dollars, with like interest thereon from June Ist, 1S67, until! 
paid; that it do pay to Mrs. C. A. Johnston three hundred and 
fifteen dollars, with like interest thereon from June Ist, 1567, until 
paid; that it do pay to E. R. Hodgson & Bro., twenty-three dollars, 
with like interest from June Ist, IS67, until paid; that it do pay 
to Nicholson, Moss & Hutcheson seventy-five dollars, with like in- 
terest thereon from June Ist, 1867, until paid; that it do pay to 
James Bond one hundred and thirty-five dollars, with like interest 
thereon from June Ist, 1867, till paid ; that it do pav to Stockton & 
Co. ninety-six dollars and eighty-seven cents, with like interest 
thereon from June Ist, 1867, till patel : that it do pay to I’. Arnold 
& Co. one hundred and thirty dollars and seventy-tive cents, with 
like interest thereon from June Ist, IS67, until paid; that it 
do pay to G. A. Mercer twenty-five dollars, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to Roswell 
King one hundred dollars and fifteen cents, with like interest 
thereon from June Ist, 1867, until pail ; that it do pav to the 
Alabama and Florida R. R. Co. two hundred and fourteen dollars 
and thirty-seven cents, with like interest thereon from June 
229 Ist, 1S67, until paid; that it do pay to the Mobile and Great 
Northern R. R. Co. one hundred and _ fifty-five dollars and 
eighty-two cents, with like interest thereon from June 1, 1867, until 
paid; that it do pay to the Selma and Meridian R. R. Co. one hun- 
dred and seventy-four dollars anid elghty-nine Celts, with like in- 
terest thereon from June Ist, 1867, until paid; that it do pay to W. 
M. Keblinger ninety-five dollars and fifty cents, with like interest 
thereon from June Ist, 1867, until pala ; that it do pay to Wed 
Keblinger one hundred dollars, with like interest thereon from June 
Ist, IS67, until paid; that it do pay to J. L. Brode one hundred and 
thirty-four dollars and fifteen cents, with like interest thereon from 
June Ist, 1867, until paid; that it do pay to Edwin W. Wade thirty- 
seven dollars and sixty-six cents, with like interest thereon from June 
Ist, 1S67, until paid; that itdo pay to J. J. Terrill two hundred and 
ninety-one dollars, with like interest thereon from June Ist, 1567, 
until paid; that it do pay to J.B. Rhea forty dollars and uinety-one 
cents, with like interest thereon from June Ist, 1867, until paid ; 
that it do pay to Margaret W. Day two hundred and seventy-four 
dollarsand ninety-eight cents, with like interest thereon from June Ist, 
1867, until paid ; that it do pave to the Richmond and Danville R. 
R. Co. four thousand eight hundred and twenty-three dollars and 
eighty-one cents, with like interest thereon from June Ist, 1867, 
until paid; that it do pay to the Virginia Central R. R. Co., one 
thousand nine hundred and sixty-eight dollars and forty-three cents, 
with like Interest thereon from June Ist, IS67, until parid ; that if do 
pay to the Richmond and Petersburg R. R. Co. three hundred and 
fifty-one dollars and nineteen cents, with like interest thereon from 
June Ist, ISG7, until paid ; that it do pury tothe Petersburg RK. R. Co. 
four hundred and six dollars and eighty-two cents, with like interest 
thereon from June Ist. IS6y, until paid ; that it do pay to “ Rich- 
20—US2 
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mond Dispatch” one hundred and sixty-nine dollars and eight 
cents, with like interest thereon from June Ist, 1867, until paid ; 
that it do pay to the “ Richmond Times” seventy-five dollars, with 
like interest thereon from June Ist, 1S€7, till paid ; that it do pay to 
the “Richmond Enguirer” one hundred and twenty-one dollars, 
with like interest thereon from June Ist, 1867, until paid; that 
it do pay tothe “Va. Free Press” twenty dollars, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to the “ Win- 
chester Times” twelve dollars, with like interest from June Ist, 1567, 
until paid; that it do pay to the “ Winchester News” ten dollars, with 
like interest thereon from June Ist, 1867, until paid; that it do pay to 
L. H. Fiteh thirty-six dollars and ninety-five cents, with like inter- 
est thereon from June Ist, 1867, until paid; that it do pay to EK. W. 
Anderson fifty dollars, with like interest thereon from June Ist, 1867, 

until paid; that it do pay to the State of Virginia for taxes 
230 five hundred and sixteen dollars and seventy-two cents, with 

like interest thereon from June Ist, 1867, until paid ; that it 
do pay to city of Richmond for taxes one thousand dollars, with like 
interest thereon from June Ist, 1867, until paid; that it do pay to 
Warwick & Barksdale fifty-four dollars and fifty cents, with like in- 
terest from June Ist, 1867, until paid; that it do pay to kK. kK. Doug- 
las ten dollars, with like interest thereon from June Ist, 1867, until 
paid; that it do pay to D. T. Richards fifty dollars, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to J. B. 
Taylor five dollars, with like interest thereon from June Ist, 1867, 
until paid; that i do pay to Merwin & Simpkins ten dollars, with 
like interest thereon from June Ist, 1867, until paid; that it do pay 
to L. A. Elliott ninety-iour dollars and fifty cents, with like inter- 
est thereon from June Ist, 1867, until paid; that it do pay to 
Benton H. Martin one hundred and sixteen dollars and seventy-five 
cents, with like interest thereon from June Ist, 1867, until paid ; 
that it do pay to N. W. Belcher & Co. two hundred dollars, with 
like interest thereon from June Ist, 1867, until paid ; that it do pay 
to Stephen Lane two hundred and fifty-five dollars, with like in- 
terest thereon from June Ist, 1867, until paid; that it do pay to 
H. Danford nine dollars, with like interest thereon from June Ist, 
1867, until paid; that it do pay to Abernathy & Co. ninety-two 
dollars and thirty-seven cents, with like interest thereon from June 
Ist, 1867, until pad ; that it do pay to Kk. & H. FF. Andrews & Co. 
three hundred and fifty-five dollars and forty-one cents, with like 
interesi thereon from June Ist, 1867, until paid; that it do pay to 
Thomas Chalmers one hundred and twenty-two — and_ fifty 
cents, with like interest thereon from June Ist, 1867, until paid; 
that it do pay to A. M. Hays & Co. thirty-five dollars, with like 
interest thereon from June Ist, 1867. until paid; that it do pay to 
T. Frank & Co. one hundred aral twenty-three dollars and fifty 
cents, with like interest thereon from June Ist. 1867. until paid ; 
that it do pay to Gorden & Slater nine dollars and seventy-five 
cents, with like interest thereon from June 1st, 1867, until paid: 
that it do pay to Richardson & Co. twenty-three dollars and sev- 
enty-six cents, with 'ike interest thereon from June Ist, 1867, until 
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paid; that it do pay to Joseph Schneider fifty dollars, with like 
interest thereon from July Ist, 1567, until paid; that it do pay to 
R. Ibbotson, pres’t, &e., one hundred and ninety one dollars and 
eleven cents, with like interest thereon from June Ist, 1867, until 
paid; that itdo pay to D. Appleton & Co. fifty-seven dollars and 
seventy-nine cents, with like interest thereon from June Ist, 1867, 
until paid; that it do pay to J. H. Foote one hundred dollars, with 
like interest thereon from June Ist, 1867, until paid; that it do pay 
to E. J. Houseman fourteen dollars and fifty cents, with like inter- 
est thereon from June Ist, 1867, until paid; that it do pay to W.S. 

Walker seventy-five dollars, with like interest thereon from 
231 June Ist, 1867, till paid; that it do pay to R. Hendricks two 

hundred and fifty dollars, with like interest thereon froin June 
Ist, 1867, until paid; that it do pay to M. G. Farrh one hundred and 
twenty-nine dollars, with like interest thereon from June Ist, 1867, 
until paid; that it do pay to A. Cudworth seventy-six dollars and 
twenty-six cents, with like interest thereon from June Ist, 1867, 
until paid; that it do pay to S. D. Easterly ninety-three dollars and 
seventy-five cents, with like interest thereon from June Ist, 1867, 
until paid; that it do pay to W. S. Depanssure three hundred 
dollars, with like interest thereon from June Ist, 1867, until paid ; 
that it do pay to Hiram Harris three hundred and ninety-three 
dollars and seventy-five cents, with like interest thereon from 
June Ist, 1867, until paid; that it do pay to Cameron, Barclay & 
Co. thirty-seven dollars and fifty cents, with like interest thereon 
from June Ist, 1867, until paid ; that it do pay to Caustens & 
Jacobs seventeen dollars and. fifty cents, with like interest thereon 
from June Ist, 1567, till pati : that it do pay to Geo. D. Ladd & Co. 
eighty dollars, with like interest thereon from June Ist, 1867, 
until paid; that it do pay to Sawner & Ferguson eighty-three dol- 
lars and fifty cents, with like interest thereon from June Ist, 1867, 
until paid; that it do pay to C. D. Franke six dollars and twenty- 
five cents, with like interest thereon from June Ist, 1S67, until 
paid; that it do pay to Wm. Brookland sixty-three dollars and 
ninety cents, with like interest thereon from June Ist, 1867, until 
paid; that it do pay to Evans & Cogswell three hundred dollars, with 
like interest thereon from June Ist, 1867, until paid; that it do pay 
to Benj. M. Innes twenty-two dollars and fifty cents, with like in- 
terest thereon from June Ist, IS67, until paid; that itdo pay toS. P. 
Wiltbank five hundred and ninety-fivedollars and ninety cents, with 
like interest thereon from June Ist, 1867, until paid; that it do pay 
to C. J. Wiltbank two hundred and eighty-five dollars and fifty 
cents, with like interest thereon from June Ist, 1867, until pandal ; 
that it do pay to Wm. Wyman one hundred and thirty five dollars 
and twenty-five cents, with like interest thereon from June Ist, 
1867, until paid; that it do pay to P. Dougherty one hundred and 
twenty-seven dollars and twenty-five cents, with like interest thereon 
from June Ist, 1867, until paid; that it do pay to Thos. P. 
Bacon two hundred and forty dollars and eighty-five cents, with 
like interest thereon from June Ist, 1867, until paid; that it do pay 
to Wm. C. Ford ninety dollars and ten cents, with like interest 
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thereon from June Ist, 1867, until paid; that it do pay to A. T. 
Lavallette fourteen dollars, with like interest thereon from June 
Ist, 1867, until paid; that it do pay to C. C. Thompson sixty dol- 
lars, with like interest thereon from June Ist, 1867, until paid; that 
it do pay to David Bulst sixty dollars, with like interest thereon from 
June Ist, 1867, until paid; that it do pay to H. D. Basler twenty- 

one dollars and fifty-five cents, with like interest thereon 
82 from June Ist, 1867, until paid; that it do pay to Benj. Flood 

seventeen dollarsand fifty-eight cents, with like interest thereon 
from June Ist, 1867, until paid; that it do pay to Edward Beans 
thirty-eight dollars and thirty-two cents, with like interest thereon 
from June Ist, 1867, until paid; that it do pay to H. Montgomery 
twelve dollars and two cents, with like interest thereon from June 
Ist, 1867, until paid; that it do pay to IB. N. Oakman twenty-five 
dollars and fifty-five cents, with like interest thereon from June Ist, 
1867, until paid; that it do pay to John H. Maxwell nine dollars 
and fifty cents, with like interest thereon from June Ist, 1567, 
until paid; that it do pay to James Millman ten dollars and fifty- 
two cents, with like interest thereon from June Ist, 1867, until 
paid ; that it do pay to Fred. Nagle twenty dollars and thirty cents, 
with like interest thereon from June Ist, 1867, until paid; that it 
do pay to Oglesby & Hodge seventy-six dollars and sixty-eight 
cents, with like interest thereon from June Ist, 1867, until paid ; 
that it do pay to James M. Cooper forty-nine dollars and twenty- 
five cents, with like interest from June Ist, 1867, until paid; that 
it do pay to McCaudless & Smith fifteen dollars, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to Tucker 
& Sapman six hundred and forty-seven dollars and fifty-nine cents, 
with like interest thereen from June Ist, 1867, until paid; that it 
do pay to Weinstein & Bro. twenty-four dollars, with interest 
thereon from June Ist, 1867, until paid; that it do pay to MeCall 
& Monteith twenty-nine dollars and sixty-eight cents, with like 
interest thereon from June Ist, 1867, until paid; that it do pay 
to Fulton & Wilkes sixtv-one dollars and one cent, with like in- 
terest thereon from June Ist, 1867, until paid; that it do pay to 
Philip L. Justice ninety dollars and eighty cents, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to Andrew 
Johann & Co. six dollars and six cents, with like interest thereon 
from June Ist, 1867, until paid; that it do pay to C. L. Cadwal- 
lader one hundred and thirty-two dollars and seventy-five cents, with 
like interest thereon from June Ist, PS67, until paid ; that it do pay 
to Warner & Co. thirty-nine dollars and ninety cents, with like in- 
terest thereon from June Ist, 1867, until paid; that it do pay to E. 
Katterlmas twenty-eight dollars, with like interest thereon from 
June Ist, 1867, until paid; that it do pay to James J. Martin two 
hundred and cighty-two dollars and twenty-five cents, with like 
interest thereon from June Ist, 1867, until paid; that it do pay to 
William Mann forty-one dollars, with interest thereon from June 
Ist, 1867, until paid; that it do pay to R. McClure fifty dollars, with 
like interest thereon from June Ist, 1867, until peid; that it do 
pay to James. b. Smith & Co. one hundred and sixty-six dollars and 
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forty-four cents, with like interest thereon from June Ist, 1867, until 
paid; that it do pay to IT. B.& A. Taylor one hundred dollars, with 

like interest thercon from June Ist, 1867, until paid; that 
233  itdopay to Tryon Bros. & Co. two hundred and fifty-nine dol- 

lars and eighteen cents, with like interest thereon from June 
Ist, 1867, till paid; that it do pay toS. Bonatfon two hundred and sev- 
enty-nine dollars and thirty cents, with likeinterest thereon from June 
Ist, 1867, until paid; that it do pay to Powers & Weightman one 
hundred and thirty-two dollars and fifty cents, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to Beugh- 
man, Thomas & Co. twelve dollars and twenty-five cents, with like 
interest thereon from June Ist, 1867, until paid; that it do pay to 
Thos. B. Eaton & Co. two doliars and eighty-five cents, with like 
interest thereon from June Ist, 1867, until paid; that it do pay to 
A. A. Laws thirty-five dollars, with like interest thereon from June 
Ist, 1867, until paid; that it do pay to F. A. Goddard, twenty- 
seven dollars and ninety-three cents, with like interest thereon from 
June Ist, 1867, until paid; that it do pay to Dickerson & Robelen 
fiftv-one dollars, with like interest thereon from June Ist, 1867, 
until paid; that it do pay W. A. Wisdom four dollars and_ fifty 
cents, with like interest thereon from June Ist, 1867, until paid ; 
that it do pay to Underwood & Conner fifteen dollars, with 
like interest thereon from June Ist, 1867, until paid; that it 
do pay to J. P. Smith eighteen dollars, with like interest thereon 
from June Ist, 1867, until paid; that it do pay to Wm. McCeu- 
ley twenty-five dollars, with like interest thereon from June Ist, 
1867, until paid; that it do pay to Williamson & Co. one hun- 
dred and eighty dollars and nineteen cents, with like Interest 
thereon from June Ist, 1867, until paid; that 1t do pay to Louis 
Green eighty dollars, with like interest thereon f°om June Ist, 
1867, until paid; that it do pay to C. H. & M. House ninety dol- 
lars, with like interest thereon from June Ist, 1869, until paid ; 
that it do pay to Hollingsworth Wartield five thousand one hun- 
dred and seventy-one dollars and thirty-six cents, with like interest 
thereon from June Ist, 1867, until paid; that it de pay to the Bal- 
timore Gas-Light Co. one hundred and fifteen dollars and forty-six 
cents, with like interest thereon from June Ist, 1867, until paid ; 
that it do pay to Herman Born thirty-two dollars and twenty-five 
cents, with like interest thereon from June Ist, 1867, until paid; 
that it do pay to Adam Kahler ninety-one dollars and eighty-five 
cents, with like interest thereon from June Ist, 1867, until paid ; 
that it do pay to Gibson & Kirk thirty-six dollars and forty cents, 
with like interest thereon from June Ist, 1867, until paid; that it do 
pay to “ Baltimore Sun” twenty-eight dollars and twenty-five cents, 
with like interest thereon from June Ist, 1867, until paid; that it 
do pay to Henry Roth twenty-three dollars and twenty-five cents, 
with like interest thereon from June Ist, 1S67,until paid: that it do 
pay to Bibb & Co. two dollars, with like interest thereon from June 
Ist, 1867, until paid ; that it do pay to rred’k Oelmann fourteen 

dollars and sixty-six cents, with like interest thereon from 
234 June Ist, 1867, until paid; that it do pay to L. Green one 
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hundred and twelve dollars and twenty cents, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to Caul- 
ficld Bros. & Co. three hundred and seventy-three dollars and sixty- 
six cents, with like interest thereon from June Ist, 1867, until paid ; 
that it do pay to Burton and Irving thirty-one dollars, with like in- 
terest thereon from June Ist, 1867, until paid; that it do pay to 
Andrews & Thompson sixteen dollars and eighty cents, with like 
interest thereon from June 1, 1867, until paid; that it do pay to 
George Brown forty dollars and forty-one cents, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to Geo. W. 
Webb & Co. twenty-five dollars, with like interest thereon from 
June Ist, 1867, until paid; that it do pay to Hodges Bros. thirty- 
six dollars and sixty cents, with like interest thereon from June 1, 
1867, until paid; that it do pay to Cushings & Bayly thirty-one 
dollars and sixty-two cents, with like interest thereon from June 
Ist, 1867, until paid; that it do pay to Schwardtman & Co. 
twenty-nine dollars and thirteen cents, with like interest thereon 
from June Ist, 1867, until paid; that it do pay to Rudolph Oehl 
eighty-eight dollars and thirty-three cents, with like ‘Interest 
thereon from June Ist, 1867, until paid; that it do pay to Daniel 
Seaton one hundred and fifteen dollars, with like interest thereon 
from June Ist, 1867, until paid; that it do pay to John Watkins 
twenty-one dollars, with like interest thereon from June Ist, 
1867, until paid; that 't do pay to A. J. Smith sixty dollars, with 
like interest thereon from June Ist, 1867, until paid; that it do 
pay to McC. Y. Barry one hundred and thirty-nine dollars and 
twenty-three cents, with like interest thereon from June Ist, 1867, 
until paid; that it do pay to W. A. C. Bayly sixty-two dollars and 
fifty cents, with like interest thereon from June Ist, 1867, until 
paid; that it do pay to Stephen Cremin thirty-two dollars, with 
like interest thereon from June Ist, 1867, until paid ; that it 
do pay to George Bishop thirty dollars, with like interest thereon 
from June Ist, 1867, until paid; that it do pay to G. A. Schwartz- 
man forty-three dollars and eighty-eight cents, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to 
I’. B. Berkley one hundred and fourteen dollars, with like in- 
terest thereon from June Ist, 1867, until paid; that it do pay to 
Milton Bull one hundred and fifteen dollars, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to Henry 
Vaughan fifty dollars, with like interest thereon from June Ist, 1867, 
until paid; that it do pay to George Bond fifty-seven dollars 
and five cents, with like interest thereon from June 1st, 1867, 
until paid; that it do pay to Andrew O'Meara forty-five dollars 
und fifty-seven cents, with like interest thereon from June Ist, 1867, 
until paid; that it do pay to James Hood twenty-four dollars and 

fifty-six cents, with like interest thereon from June Ist, 1867, 
255 until paid; that it do pay to W. H. Tibals thirty-four dollars 

and sixty-eight cents, with like interest thereon from June Ist, 
ISG7, until paid; that it do pay to Edward MeGeehan fifty-seven 
dollars and eighty-four cents, with like interest thereon from June 
Ist, 1867, until paid; that it do pay to F. Grill nineteen dollars and 
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twenty-five cents, with like interest thereon from June Ist, 1867, 
until paid; that it do pay to Jacob Arnold thirteen dollars, with like 
interest thereon from June Ist, 1867, until paid; that it do pay to 
John Manly twenty-three dollars and fifty-seven cents, with like in- 
terest thereon from June Ist, 1867, until paid; that it do pay to Thos. 
McCullough twenty-five dollars, with like interest thereon from June 
Ist, 1867, until paid; that it do pay to Thos. Burns twenty-five col- 
lars, with like interest thereon from June Ist, 1867, until paid; that 
it do pay to A. Boyce twenty-eight dollars, with like interest thereon 
from June Ist, 1867, until paid; that it do pay to F. Craig ten dol- 
lars and cighty cents, with like interest thereon from June Ist, 1567, 
until paid; that it do pay to J. Schleiffer seven dollars and ninety- 
four cents, with like interest thereon from June Ist, 1867, until paid; 
that it do pay to W. F. Anderson seventeen dollars and fifty cents, 
with like interest thereon from June Ist, 1867, until paid; that it do 
pay to George McAllister eighteen dollars and fifty cents, with like 
interest thereon from June Ist, 1867, until paid; that it do pay toS. 
Bishop eleven dollars, with like interest thereon from June Ist, 1567, 
until paid; that it do pay to Martin Clark ninety-two dollars and 
seventy-three cents, with like interest thereon from June Ist, 1867, 
until paid; that it do pay to George Clark sixty-three dollars, with 
like interest thereon from June Ist, 1867, until paid; that it do pay 
to S. 8S. Mann one hundred and sixteen dollars and twenty cents, 
with like interest thereon from June Ist, 1867, until paid ; that it do 
pay to H. Frank & Co. twenty-four dollars, with like interest thereon 
from June Ist, 1867, until paid; that it do pay to Mrs. 8. C. Ricketts 
twenty dollars, with like interest thereon from June Ist, 1867, until 
paid; that it do pay to C. E. Needles eight dollars, with like inter- 
est thereon from June Ist, LS67, until pad ; that it do pury to fe. 
Whitman & Sons ten dollars, with like interest thereon from June 
Ist, 1867, until paid; that it do pay to J. IH. Walzl thirty-nine dol- 
lars and twenty-two cents, with like interest thereon from June Ist, 
1867, until paid; that it do pay to McDowell, Robinson & Co. one 
hundred and fifty-six dollars and fifty cents, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to Jolin 
Tl. Watkins fourteen dollars, with like interest thereon from 
June Ist, 1867, until paid; that it do pay to Hill & Mitchell 
seventeen dollars and sixty-nine cents, with like interest thereon 
from June Ist, 1867, until paid; that it do pay to R. Sinelair 
& Co. thirty-three dollars and ninety cents, with like inter- 

est thereon from June Ist, 1867, until paid; that it do pay to 
256  Boerman and Littlebaum thirty-nine dollars and twenty-seven 

cents, with like interest thereon from June Ist, 1867, until 
paid ; that it do pay to Weiglin & Heilner eleven dollars and eighty- 
two cents, with like interest thereon from June Ist, IS67, until paid; 
that it do pay to Walter S. Moore & Co. twenty-six dollars and 
seventy-six cents, with like interest thereon from June Ist, 1567, 
until paid; that it do pay to J. W. Ebert & Co. seven dollars, with 
like interest thereon from June Ist, 1867, until paid; that it do 
pay to Thomas D. Johnston twelve hundred and seventy-four dol- 
lars and forty-one cents, with like interest thereon fronr June Ist, 
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1867, until paid; that it do pay to Bolton Brothers seventeen dol- 
lars and fifty cents, with like interest thereon from June Ist, 1867, 
until paid; that it do pay to David Anderson sixty-seven dol- 
lars and seventy-five cents, with like interest thereon from June 
Ist, 1867, until paid; that it do pay to W. H. Oler nineteen dollars 
and fifteen cents, with like interest thereon from June Ist, 1867, 
until paid; that it do pay to Kelly & Piet two thousand two hun- 
dred and twenty-two dollars and forty-seven cents, with like inter- 
est thereon from June Ist, 1867, until paid; that it do pay to 
“Evening Transcript” one hundred and sixteen dollars, with like 
interest thereon from June Ist, 1867, until paid; that it do pay to 
Montgomery, Slade & Co. six dollars, with like interest thereon 
from June Ist, 1867, until paid; that it do pay to Edward Sinn 
three doilars and fifty cents, with like interest thereon from June 
Ist, 1867, until paid; that it do pay to P. P. Pendleton one hun- 
dred and six dollars and fiftv cents, with like interest thereon from 
June Ist, 1867, until paid; that it do pay to J. A. Pierce one hun- 
dred and fifty-five dollars and fifty-five cents, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to D. 
Claude twenty-five dollars, with like interest thereon from June 
Ist, 1SG7, until paid; that it do pay to W. H. Glannett thirty-six 
dollars and twenty-five cents, with like interest thereon from June 
Ist, 1867, until paid ; that it do pay to Hild, Wammelle & Mitchell 
four dollars and forty-five cents, with like interest thereon from 
June ist, 1867, until paid; that it do pay to Rt. I. Tall four dollars, 
with like interest thereon from June Ist, 1867, until paid; that it 
do pay to James ‘T. Ball fifteen dollars, with like interest thereon 
from June Ist, 1867, until paid; that it de pay to John Nugent 
seventy-five dollars and sixty-nine cents, with like interest thereon 
from June Ist, 1867, until paid; that it do pay to A. S. Abell & Co. 
twenty-one dollars and forty-two cents, with like interest thereon 
from June Ist, 1867, until paid; that it do pay to Ammidon, 
Cranbie & Co. sixteen detlars and twenty-six cents, with like inter- 
est thereon from June Ist, 1867, until paid; that it do pay to G. C. 
Tahaferro seventy-five dollars, with like interest thereon from 
June Ist, 1867, until paid; that it do pay to C. M. Davis seventy- 

one dollars and sixty-six cents, with like interest thereon 
234 from une Ist, 1867, until paid; that it do pay to C. Yeng- 

ling three hundred and fourteen dollars and eighty fivecents, 
with like interest thereon from June Ist, 1867, until paid ; that it do 
pay to Thos. Dobbins seventy-five dollars, with like interest thereon 
from June Ist, 167, until paid; that it do pay to W. H. Gordon 
twelve dollars and fiftv cents, with like interest thereon from June 
Ist, 1567, until paid; that it do pay to R. A. Crawley one hundred 
and sixty-five dollars, with like interest thereon from June Ist, 1867, 
until paid; that it do pay to Edward L. Clark fifty-six dollars and 
twenty-two cents, with like interest thereon from June Ist, 1S67, 
until paid; that it do pay to A. N. Stewart one hundred and twenty 
dollars and fifty cents, with hke interest thereon from June Ist, 
ISG7, until pad ; that it do pay to Thos. Hl. Cook one hundred ana 
forty-nine dollars and fifty cents, with like interest thereon from 
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June Ist, 1867, until paid; that it do pay to Benj. P. Grymes sixty dol- 
lars, with like interest thereon from June Ist, 1867, until paid; that 
itdo pay to W. L. Keller one hundred and forty-one dollars and 
ninety-seven cents, with like interest thereon from June Ist, 1867, 
until paid; that it do pay to Geo. Walters ninety-five dollars, with 
like interest thereon from June Ist, 1567, until paid; that it do pay 
to A. J. Smith one hundred dollars, with like interest from June Ist, 
1867, until paid > that it do pay to Il. Heth three hundred and sev- 
enty-three dollars and sixty-six cents, with like interest thereon from 
June Ist, 1867, until paid; that it do pay to W. D. Miller one thou- 
sand one hundred and thirty-six dollars and twenty-four cents, with 
like interest thereon from June Ist, 1567, until paid; and the court, 
without at thistime specifying or determining the order of priority in 
which said debts due by the said National Express and Transporta- 
tion Company shall be paid out of any property and assets conveyed 
bv thesaid deed of trust of the 20th day of September, 1866, but ex- 
pressly reserving all such matters for future consideration, doth 
adjudge, order, and deeree that the several classes of debts secured 
in and by said deed be paid in the order of priority in which it 
shall hereafter appear, upon inquiry, they are preferred, if such 
inquiry shall become necessary and proper. 

And it appearing to the court that the calls for subscriptions here- 
tofore made by the said company, amounting to twenty per cent., 
have been exhausted or are now unavailing, and thatthe said com- 
pany have now no property or assets out of which said debts or any 
part of them can be made, except the uncalled for and unpaid sub- 
scriptions to the capital stock, amounting to eighty per cent., the 
right to receive and collect which, according to the contracts of 
subscription, as well as the former calls, was conveyed and assigned 

in trust as aforesaid, and constitute a trust fund in the hands 
238 of the subscribers, which is primarily lable for the debts of 

the company; and it further appearing that the court, that by 
the second and fourth clauses of said deed of trust, the trustees 
therein named were clothed with ample authority and power to col- 
lect, by suit or otherwise, all of the debts, claims, and moneys pay- 
able to said company, which were assigned by said deed; and it 
further appearing to the court that, on account of death, removal, 
insolvency, and other causes, much of said unealled-for and unpaid 
subscriptions has been lost, and great difficulty has been encoun- 
tered in realizing what remains good from stockholders scattered in 
and among so many different and distant localities and States, and 
that it is necessary and proper that at least thirty per cent. of said 
subscriptions be now called for and required in order to meet the 
debts of said company and the costs and expenses of collecting and 
administering said fund ; and it further appearing to the court that 
the said company has long since ceased and abandoued its business, 
and that for about fourteen years there has been no meeting either 
of the stockholders or of its board of directors, it is adjudged, ordered, 
and decreed that a call and assessment be and the same are hereby 
made upon the capital stock and stockholders of the said National 
Express and Transportation Company of thirty per centum of the 
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par value of said stock, being thirty dollars on each and every share 
thereof, and that the stockholders of said company and each and 
every of them and their legal representatives and assigns be, and 
they are hereby, severally required to pay the several amounts here- 
by called for and assessed to the said John Glenn, of the city of 
Baltimore, in the State of Maryland, substituted trustee in said deed 
of trust from the said company, of the 20th day of September, 1860; 
and the said trustee is hereby authorized and directed to collect and 
receive the said call and assessment, and to take such prompt steps 
to that end, by suit or otherwise, and in such jurisdictions as he 
may be advised, and if the amount realized from this eall and 
assessment shall prove to be insuflicient for the purposes of this de- 
cree, liberty is reserved to the said creditors and the said trustee to 
move the court for such further assessment as may be necessary and 
proper. 

And after paying the necessary and proper costs and expenses of 
executing this decree, the said trustee is directed to deposit his col- 
lections in the Planters’ National Bank of Richmond to the credit 
of the court in this cause, or in such other bank as may, from time 
to time, be designated by the court, and to file the certificates of 
such deposits with the clerk of this court; and said trustee will make 
report to the court, from time to time, of his proceedings under this 
decree, and will settle his accounts, from time to time, before one 

of the master commissioners of this court, not permitting any 
259 six months to intervene between such settlements,and such 

commissioner is directed and required to make report to the 
court of such settlement as soon as made, 

And upon the coming in of such report, as Soon Hs sufficient sums 
shall be collected, the court will take order as to the proper distribu- 
tion of the fund among those entitled thereto. 


The answer of Jolin Blair Hoge and Jolin J. Kelly, referred to in 
foregoing decree of Dec’r 14th, 1880, is in the words and figures fol-. 
lowing, tO WIL: 


Answer. 
In the Chancery Court of the City of Richmond, Va. 


Joun W. Wriaut, Sheriff, &e., and, as such, Administrator of W. W. 
Glenn, who sued, &e., 
against 
Joun Bratn Hoce and Joun J. Kcriy, Impleaded with The National 
express and ‘Transportation Company, and Others. 


The separate and several answer of Jolin Blair Hoge and John J. 
Kelly, as surviving trustees, named with others as defendants in 
the bill of complaint originally filed by Wim. W. (ilenn, as coM- 
plainant, now deceased, respectfully shows to the court as follows: 
These defendants, now and at all tiines hereafter, suving and re- 

serving to themselves all manner of benetit anal advantage of excep- 

tion to the many errors and insufliciencies in the complainant’s said 
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bill of complaint contained, for answer thereunto or to so much 
or such parts thereof as said defendants are advised is material for 
them to make answer unto, answer and say that these said defend- 
ants deny each and every allegation in the complaint made, except 
such as hereinafter specially admitted. 

The said defendants admit that the complainant, William W. 
Glenn, was, and that his legal representative now is, one of the 
creditors of said The National Express and Transportation Com- 
pany in the bill of complaint mentioned. 

And said defendants admit that said National Express and Trans- 
portation Company was duly incorporated by the Legislature of the 
State of Virginia on the — day of ——, 1865, as in that behalf is 
alleged in the bill of complaint. 

And said defendants admit, further, that said company accepted 
said act of incorporation, and proceeded to conduet its business in 
pursuance thereof until the 20th day of September, 1866, when said 
company, having become inuch embarrassed in its affairs and owing 
large debts to various persons, made and executed a deed of trust 
for the benefit of its creditors to these defendants, John Blair Hoge 

and John J. Kelly (and to one ©. Oliver O'Donnell, who is 
240 named as a defendant, but who, as these defendants are in- 

formed and believe, is now dead), dated the 20th day of Sep- 
tember, 1866, which thereafter to said trustees was duly delivered, 
and which was duly recorded in the city of Richmond, in the city 
of Baltimore, and elsewhere, as is in the bill of complaint in that 
behalf alleged. 

And said defendants adimit further that the assets of said company 
to which its creditors have to look mainly for the payments of their 
debts consist now only of the amounts contracted to be paid by the 
subseribers to its capital stock, as in the bill of complaint in that 
behalf is alleged. 

And said defendants admit that the total number of shares of the 
stock of said company which had been subscribed for at the date of 
said assignment was about $40,044, each share being of the par 
value of S100, and said subse riptions representing the aggregate of 
about $4,004,400, and that on the 29t day of Oe ‘tober, ISG6, the con- 
dition of said company, with reference to its stock and debts, was 
and was reported ata mecting of stockholders, as in the bill of com- 
plaint in that behalf is alleged. 

And said defendants admit that the subseribers to the capital 
stock of said company resided and now reside in many States, and 
not within the jurisdiction of any one court. 

And that by the terms of the subscriptions the subscribers were 
bound to pay the amount of said subscription as and when the same 
should be called for by said company. 

And that the total amounts of assessments or calls made by said 
company upon its stockholders was twenty per cent. of the amount 
of the subscriptions; and that the amounts paid in money or: by 
notes upon said calls of twenty per cent. are correctly set forth in 
the bill of complaint. 

And that a very small part of the said assessments, to the amount 
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of twenty per cent., which remained unpaid at the date of said re- 
port has been since paid or collected from the delinquent stock- 
holders. 

And that no subsequent call or assessment was made upon its 
stockholders by said company, and that eighty per cent. of the 
amount of said subseriptions remain uncalled for and unpaid. 

And that said trustees were not requested to take possession of said 
trust estate under said deed until on or about the 5rd day of Novem- 
ber, 1866, and that in the meantime nearly all of the visible property 
of said company had been levied upon and taken under legal pro- 
cess bv its creditors, and that the amount of the same was wholly 
insufficient to pay the debts of said company. | 

And that said company had hypothecated or otherwise used and 
parted with a considerable amount of the notes and other obligations 
received by it from stockholders on account of amounts due by them 
on said calls, and that the actual amount of money realized and re- 

ceived by said trustees under said assignment was not suffhi- 
241 cient to pay the debts of the preferred creditors of the first 
class mentioned in said deed of trust. 

And that of the amount of the said assessments upon the sub- 
scribers of twenty per cent. a large part cannot be collected at all 
by reason of the insolvency of the subseribers, and that a large part 
of said assessments has been lost by lapse of time, and cannot now 
be collected. 

And that as to the debts due upon said unpaid assessments said 
trustees have been hindered and delayed in the collection of the same 
by adverse litigation in the State of Maryland and inthe State of 
New York, and in other States, and that the right of said trustees to 
receive and collect the debts due the company by subscribers on 
said assessments has been called in question in some of the suits, 
and validity of said deed of trust has been disputed. 

And that in some of said suits said trustees have been enjoined 
from proceeding to collect the debts due said company, and said 
trustees have thus far been able to collect very little of said debts 
by reason of ‘he difficulties interposed by said litigation. 

: And that the debts due said company, and which ought to be ap- 
lied in payment of its creditors, are either now lost in a great part 
or are in danger of being lost, and are not now available for the pay- 
ment of said creditors. ; 

And that even if said trustees can surmount the embarrassments 
and difficulties which have prevented them hitherto from realizing 
said assets, the amount which can be realized from all the property 
which passed to such trustees and which could under any cireum- 
stances be realized by them would be entirely inadequate to pay the 
just debts of said company. : ‘ 

For that, as said defendants are advised, by the true construction 
of said deed of trust no part of the eighty per cent. of subscriptions 
to said capital stock which had not been called for by said company 
from it subscribers passed to said trustees, nor any power to sue for 
or to collect said subscriptions so uncalled for, but that the relations 
between said company and its subscribers and their legal rights and 
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obligations as to said unealled for part of said subseription remained 
unatlected by said deed of trust. 

And said defendants are advised that under said deed of trust 
said trustees acquired no right to sue a subscriber for his subserip- 
tion to said stock, except to ‘the extent that said company could sue 
such subscriber; and said defendants are advised that said com- 
pany could not sue one of its subscribers for his subscription, unless 
and until said company has first made an assessment or call upon 
such subseriber therefor; and said defendants are advised that, 
allowing said deed to have full legal validity elsewhere and allow- 

ing said trustees to proceed without impediment to collect all 
242 the debts due the company collectible by them, the provisions 

of said deed of trust are wholly inadequate to provide for 
the payment of the debts by said company, many of whose cred- 
itors are in very needy circumstances, and nearly all of whom have 
waited nearly fourteen years for the satisfaction of their just de- 
mands. 

And said defendants are advised that if said company were now 
to levy an additional assessment upon its stockholders it is doubtful 
whether the right to sue for and collect such assessments would vest 
in said trustees under said deed, and in attempting to collect the 
same said trustees would meet with this additional embarrassment, 
besides those which have attended their efforts to collect the calls 
already made and unpaid at the date of said deed and which were 
intended to be conveyed to them by said deed. 

And said defendants are advised that if it be held that any new 
‘all to be made by said company would not pass to said trustees, 
and they would not for any reason be entitled to collect the amount 
thereof, but that the amount of such calls would be due to the said 
company by the stockholders, it wou'd lead to ruinous and dis- 
astrous consequences, inasmuch as the creditors of said company 
would endeavor to reach the amounts due to said company under 
such additional call from its solvent stockholders, and much thereof 
would be lost in the expenses of litigation, and an equitable and 
just division thereof among the creditors would be wholly defeated, 
as said defendants are advised that a large part of the debts of said 
company are too small to justify the holders of them, who are poor 
men, In entering upon such a race of diligence. 

And said defendants are advised that it will be nec ‘essary to resort 
to the residue of said subscriptions in order to provide the req tisite 
means to pay the debts of said company, and that said subseriptions, 
so far as the same are unpaid, cons stitute a trust fund for the pay- 
ment of the debts of said company, and that the same can and ought 
to be collected and so applied. 

And that, inasmuch as the stockholders reside within different 
jurisdictions, it is impossible for the creditors to make them all de- 
fendants in any one court and compel an equitable contribution 
froin them to raise a fund sufficient to pay the debts of said com- 
pany. 

And that to proceed against the stockholders who are within the 
jurisdiction of each court ‘woul 1 increase litigation and would lead to 
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other injurious consequences; for said defendants are advised that 
should the ereditors proceed against the stockholders within the 
jurisdiction of any one court they would be entitled to compel said 
stockholders to contribute to the extent of their unpaid subscriptions, 
without reference to the contribution that should be made by other 

stockholders not within said jurisdiction, and would force 
243 those so compelled to contribute to resort to stockholders else- 

where for contributions and indemnity, and thus greatly 
multiply litigation and expense. 

And the said defendants are advised that in view of the diff-ul- 
ties and embarrassments which have attended the efforts of said 
trustees to collect so much of the debts of said company as was 
intended to be conveyed to them by said deed of trust, and in view 
of the further and additional difficulties that would attend any 
attempt on the part of said trustees to collect any new call to be 
made by said company, and in view of the ruinous expense, loss, 
and injustice that weuld attend an attempt on the part of said 
company to collect such new calls as debts due to itself, and in view 
of the necessity there is that resort must be had to the subscribers 
to provide means for paying the debts of said company, and in 
view of the expense, multiplicity of litigation, and other difficulties 
that would attend the proceeding of the creditors against said stock- 
holders direct in the dierent States and jurisdictions in which said 
stockholders reside, and in view of the unquestionable right of said 
creditors in some form to compel payment from said stockholders, 
the said creditors are entitled to the interposition of a court of 
equity for their relief. 

And said defendants are advised that said creditors are entitled 
to have an account taken of the debts of said company, and of the 
assets now available for the payment of the same, other than the 
unpaid subseriptions, and that they are entitled to have an ascer- 
tainment of the amount of said uncalled for and unpaid subscrip- 
tions which will be required to provide means for the payment of 
the debts of said company in full, and that in ascertaining the 
amount so required a proper allowance should be made for proba- 
ble losses by reason of insolvency of stockholders and otherwise, 
and for the expenses of collecting the same and for the expenses of 
this proceeding, and to have a decree requiring said company to 
make a call or assessment upon its stockholders sufticient to pro- 
vide said necessary amount, and to have the debts created by such 
call placed in the hands of some person or persons to be appointed 
by this court, with adequate authority and power to sue for, collect, 
and receive the same, and bring the same into this court to await 
its further order. 

And said defendants admit that before the questions relating to 
the powers, rights, and obligations of said trustees under said deed 
of trust can be finally decided there is imminent danger that a 
large part of the said subscriptions to the stock of said company 
may be lost by the insolvency of the subseribers and other causes. 

And that the creditors are entitled to have said deed of trust pro- 
nounced upon and construed by this court, and to have the powers 
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and duties of the trustees thereunder and the rights of the credi- 
tors ascertained and defined. 

244 And said defendants are advised that, as said company is 
a Virginia corporation and as said deed of trust conveys noth- 

ing but personal property, whatever force and effect may be even Lo 

the same by the law of this State will be respected and enforced in the 

courts of other States when said deed may be drawn in question. 

And so said defendants are advised that the creditors of said 
company are entitled to have the judgment of this court as to the 
ralidity and scope of said deed of trust under the laws of Virginia, 

And said defendants admit that there has not been recently any 
election of officers by said company, but said defendants are advised 
that under its charter and the laws of Virginia the officers of said 
company last elected remain such officers until the election and 
qualification of their suecessors, and are competent to exercise the 
powers of such officers. 

And said defendants are further advised that under the laws of 
Virginia the corporate franchises of said company and its existence 
as a corporation continue in full force and effect until the affairs of 
said company shall have been fully settled and its debts paid. 

And said defendants admit that William Hl. Perot, of Baltimore, 
is the president of said company, OF 3 is the 
vice-president thereof, and that the board of directors thereof are 
William Devries and D. J. Foley, of Baltimore; M. G. Ilarman, of 
Staunton, Virginia; Joseph R. Anderson, of Richmond; I. P. Zim- 
merman, of Augusta, Georgia; J. Carter Marbury, of Washington, 
D.C.; Wm. H. Webb, of New York city, and Lorenzo Norvell, of 
Lyneliburg, Virginia, or that such of said persons as are now living 
constitute said board of directors. 

Further answering (the defendant Iloge herein answering upon 
information and belief only), these defendants allege and show to 
the court that said The National Express and Transportation Com- 
pany continued to carry on its regular and usual express and trans- 
portation business for some time after the execution and delivery to 
said trustees of said deed of trust of September 20th, S66; that 
the defendant Kelly was theretofore, and in the year L866, the 
vice-president of said The National Express and Transportation 
Company, and that in or about the month of August, 1566, the 
defendant Kelly was appointed to be the general superintendent 
of said company, thereafter having and exercising general charge 
of and supervision over the affairs’ and business of said com- 
pany ; that as such officer of the company, and in one or the other 
of said capacities, the defendant Kelly had, during the time 
the company was carrying on a general transportation business, 
frequent and free aceess to and use of the books of the company 
kept, whether at the principal oflice of the company or afl Is 
branch offices, and in fact frequently saw and consulted many or 

all of said books: that until in or about the month of 
245 November, 1S66, the said books were 1n the charge and custody 
. of the several officers or employees of the company whose duty 
it Was to keep and write up such books, respectively ; that in or 
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about the month of , 1866, such of said books as show the 
liabilities and assets of the company, the list of subscribers to the 
capital of the company, the shareholders of the company, the min- 
utes of the proceedings of meetings of shareholders or directors of 
the company, the assessments levied upon the subscribers or share- 
holders, the amounts of such assessments paid in, and who made 
such payments, and generally the books and papers needed by any 
one who would attempt to enforce against subscribers or shareholders 
the liabilities of the company, passed into the charge and custody of 
the late Thomas G. Pratt, of Baltimore city, Maryland, who had 
been theretofore appointed by decree of a Maryland court to be 
receiver of the assets, &c., of said company ; that said books, as these 
defendants are informed and believe, remained in the charge and 
custody of said receivers until in or about the month of , in 
the year 1867, when said decree of the Maryland court was revoked 
and vacated and said books were surrendered and delivered to the 
defendant Kelly, in whose charge and custody they have ever since 
remained and been in the city of New York New York; that said 
defendant Kelly has never heretofore afforded or authorized the use 
of or any access to said books or papers or any of them to any 
creditor of the company, or to any other person whatever except 
the attorney aud counsel of said trustees and the attorney and 
counsel of the said company in the city of New York, who was, as 
these defendants are informed and _ believe, heretofore duly elected 
and retained by the company in and about the various litigations’ in 
which the company has, since the autumn of the year 1866, been a 
party in New York, and who has remained to this day the attorney 
and counsel for the company and in charge of such litigations in the 
company’s behalf in New York, and that, as far as these defendants 
know or are informed, no creditor of the company has in fact 
consulted, had access to, or seen the said books or papers or any of 
them since they came into the custody of the defendant Kelly 
as aforesaid. 

Further answering, these defendants show to the court that 
many and various proceedinge. chiefly in the courts of Maryland, 
or in the courts of New York, have (in which States a large 
part, if not the larger part, of the outstanding shares of said 
company are held), since the 20th day of September, 1866, been 
conducted by the company and by the said trustees, at a 
large expense for counsel and otherwise, in the effort to establish 
the rights of the company and of the trustees against persons 
indebted to the company, but ,that in New York there is an 

injunction yet in effect, issued by the supreme court of that 
246 = State, enjoining both the company itself and the said trustees 

from collecting any debts whatever due to the company in 
that State, the action in which said injunction was granted having 
been brought by one of the shareholders in his own behalf and in 
behalf of all others, and the same being now still pending, whilst 
the trustees are without funds to defray the further expenses of 
counsel and otherwise, which will be necessarily Incurred in and by 
further proceedings in that suit, in which the officers of the com- 


ee 
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pany have heretofore and for several years held aloof and afforded 
the trustees no assistance whatever, and that the situation in Mary- 
land and in other States is, as these defendants are informed and 
believe, very similar to that in New York, no practical success 
having as yet been had in efforts to collect the amounts due the 
company or the trustees by debtors residing there, the officers of 
the company doing nothing for the benefit of the ereditors of the 
company and the trustees themselves being without funds to con- 
tinue in active performance of their trust, in the teeth of the deter- 
mined and alert opposition of the company’s shareholders everywhere 
to and any and every attempt heretofore made to compel them to 
meet and liquidate their liabilities. 

Further answering, the said defendants, John Blair Hoge and 
John J. Kelly, the surviving trustees as aforesaid, say what they 
have and each of them, separately for himself, says, that he has no 
money belonging to said company or to any creditor of said com- 
pany now in possession or under control, and that they have no 
other property of said company in possession or under control, 
except that the defendant Kelly has, as aforesaid, custody and 
charge of certain books and papers of the company hereinbefore 
mentioned or referred to; and that any account which may now be 
rendered or stated by these defendants would show these defendants 
are themselves out of pocket in the effort to perform the said trust, 
each of these defendants having necessarily expended in the said 
efforts to perform his duties as such trustee an amount of money 
considerably in excess of any and all the inconsiderable moneys he 
has been able to collect under said deed of trust, the great body o! 
the debts of the company remaining meantime unpaid. 

And these defendants submit to this honorable court that all and 
every the matters in the said complainant's bill mentioned and 
complained of are matters which may be tried and disposed of at 
law, &e., Ke. 

And these defendants deny all unlawful combinations and con- 
federacy in the said bill charged, without that, &e., &e. 


STATE OF VIRGINIA: 


John J. Kelly, being duly sworn, says that he is the de- 

247 ~=fendant of that name in the action above entitled, and is one 

of the trustees named in said deed of trust; that he has read 

the foregoing separate answer made by him and by the defendant, 

John Blair Iloge, as surviving trustees, to the complainant’s bill, 

and that he knows the contents thereof, and that the same is true 

to his own knowledge, except as to the matters therein stated to be 

alleged upon information and belief, and as to those matters he 
believes it to be true. 

Sworn to before me this 26th day of April, 1880. 
OQ. G. KEAN, N. P. 


The answer of John Blair Iloge, referred to in foregoing decree 
as filed Dee’r 14th, 1880, is in words and figures following, to wit: 


9) __QS9 
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Answer of J. B. Hoge. 


The answer of John Blair Hoge, trustee, to an original and an 
amended, and supplemental bill filed against him and others by 
W. W. Glenn, &e., suing, &e., against The National Express and 
Transportation Company and others in the chancery court of the 
city of Richmond. 


This respondent, saving, &c., for answer, says that he adopts in 
the main the answer of his codefendant and trustee, John J. Kelly; 
that he is now a judge of one of the circuit courts of the State of 
West Virginia, and is so situated that he could not give active and 
personal attention to the business involved in this litigation and is 
willing to resign his trust, and does hereby resign it, if deemed 
necessary and proper by the court; but that he is willing, neverthe- 
less, if the continuance of his trusteeship should be considered ad- 
rantageous to the ends of justice in attaining the objects of the suit, 
to allow his name to be used as such trustee and to perform such 
active duties of his trust as may not be incompatible with his 
judicial duties as one of the judges of the circuit court of West 
Virginia. | 

And now, having fully answered, &c., this respondent prays to be 
henee dismissed, Ke. 


JOHN BLAIR HOGE. 


Affidavit to the foregoing answer is hereby waived. 
July 5th, 1880. 
JOHN HOWARD, p. q. 


245 The amended and supplemental answer of John J. Kelley 
referred to in foregoing decree is m the words and figures 
following, to wit: 


A. & Sup'l Answer of John J. Nelly. 


The amended and supplemental answer of John J. Kelly to an 
original and amended and supplemental bill filed against him 
and others in the chancery court of the city of Richmond by W. 
\\ . Glenn and his administrator, suing for the creditors of the 
National Express and Transportation Company. 


This respondent, for further answer to the said bill, says that he 
is willing to resign and renounce, and does hereby resign and _re- 
nounce, his office as one of the trustees in the deed in the proceed- 
ings mentioned, bearing date the 20th day of September, 1866 
made by the said National Express and Transportation Company 
to John Blair Hoge, C. Oliver O'Donnell, and himself, in trust for 
the benefit of his creditors; but respondent prays that when funds 
shall come under the contro] of the court in this cause he may be 
reimbursed for the sums expended by him and for his services in 
the performance of his duty as trustee. : 
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And now, having fully answered the said bills, he prays hence to 
be dismissed. 


JOHN J. KELLY. 


The within answer may be received without affidavit. 
Nov. 30th, 1880. 
JOHN HOWARD, p. ¢. 


The amended and supplemental report of Com’r Otho G. Kean, 
referred to in foregoing decree, and dated December Sth, 1880, and 
the exhibits therewith, are in the words and figures following, to 
wit: 

Amend’d & Supple. Report. 


Comm’r’s Orricre, No. 1118 MAIN Srreet, 
Ricumonp, Dee’y Sth, 1880. 


GLENN’s ApM’R v. NATIONAL Express & TRANSPORTATION Co. 


To the Hon. Ed. H. Fitzhugh, judge of the chancery court for the 
city of Richmond: 
By request of John Howard, Esq., of counsel for W. W. 
249 Glenn’s adm’r, and, as [am informed, with the approval of 
the court, | now submit the following as a supplement to my 
report filed in this cause June 19th, 1880: 

I. Herewith returned are four papers, marked, respectively, “A” 
“BB.” “OC, and “D.” They are extracts taken from the reeord book 
of the board of directors of the defendant company. I have care- 
fully compared them with the originals in said book and find and 
hereby certify them to be true copies. 

Il. In my former report, filed June 19th, 1880, a statement was 
rendered showing an assignment of 20 per cent. on the par value 
of unpaid stock, being SO per cent. of the par value of the original 
stock, — was considered enough to satisfy the debts due by the de- 
fendant company. This statement should be changed, I think, in 
two particulars—first, the assessment, whatever it be, should be 
laid on the par of the stock and not on that amount, less assess- 
ments heretotore made; in other words, the par or face value of 
the company’s stock should furnish the basis of the assessment ; 
secondly, on reflection, I am satisfied that the 20 per cent. assess- 
ment suggested, if not recommended, in my former report is too 
small, and that the same should be inereased to 30 per cent., if 
such increase is within the discretionary power of the court. The 
reasons seem sufliciently obvious. The stockholders, by whom the 
enormous debt of the defendant company is due, are very numer- 
ous; as shown by evidence in the cause, they are widely dispersed ; 
many are, doubtless, insolvent, many dead, and, consequently, the 
proceedings necessary to enforce any assessment laid by the court 
must be exceptionally expensive. ‘The assessments should provide 
for these costs, ke. Moreover, as many of the debtors are insolv- 
ent, any assessment aggregating the exact amount of the defend- 


172 JOHN GLENN, TRUSTEE, &¢., VS. HAMILTON G. FANT. 


ant’s liabilities would manifestly fail to satisfy them, and thus a 
second, and perhaps a third, might become necessary, each attended 
with its heavy costs and expenses. It would seem better, therefore, 
in the interests of debtor as well as creditor, that an assessment 
should be laid at the start on which enough may — realized to 
satisfy the debts of the company ; and this is accordingly recom- 
mended. Should more than enough be collected on a 30 per cent. 
assessment it will be more easy, as well as less expensive, to return 
the overplus to the stockholders than it would be (in the event of 
deficiency) to collect a second one. 
The following statement is based on the foregoing views: 


Par value of 40,044 shares, at one hundred doll’s 
te $4,004,400 00 
On which an assessment of 30 per cent. would give 
(for payment of the company’s debts and the costs 


and expenses of collection).------...-..--.---- 1,201,320 00 
250 This sum greatly exceeds, it is true, the amount of debt, 


which, with probable costs, is about $650,000.00, but I fix the 
assessment at 30 per cent., because [ think it safe to assume that not 
more than 50 per cent. of any assessment will be realized. 
Respectfully submitted, 
OTHO G. KEAN, Comm’r. 
Fee, $10. 


Exuipit “A,” with Com’r Kean’s Supp’l Report, Dated Dee’r 8th, 
LSSO. 


Extract from proceedings of the board of directors of the National 
Express and Transportation Company ata called meeting held 
Nov’r Ist, 1866. 

Reuse ( 
(Page 149.) 


The resignation of Mr. Echols was offered and aecepted. 
Mr. Josepi Kt. Anderson, of Richmond, was unanimously elected 
a director, vice Echols, resigned, and took his seat, 
* * * * * * * 
(Page 151.) 
Resolution offered by Mr. Anderson : 
. . rm . . . . . 
Resolved, That the president, or in his absence the vice-president, 
be instructed toapply to the General Assembly of Virginia, if prae- 
ticable, on the first day of the ensuing session, to make such amend- 
ments of the charter as were indicated by the stockholders at their 
recent meeting, and in addition thereto an amendment authorizing 
" . , . : , ‘ id 
the company to buy in the stock of delinquent stockholders, if, upon 
legal advice, there be no objection thereto. 
Adopted unanimously. 
M. G. HARMAN, 
I ice- President. 


J. V. H. ALLEN, Secretary. 


Lao 2 
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. y i) itGi N , . 
SrTaTE OF VIRGINIA, To wit - 
City of Richmond, ; 


I do hereby certify that the above is an extract from the 
251 ~— record of the board of directors of the National Express and 
Transportation Company, with which the said extract has 
been by me carefully compared and found correct. 
Given under my hand this 8th day of December, 1880. 
OTHO G. KEAN, 
Comm’r Chancery Court, Richmond. 


Exurpit “B,” with Com’r Kean’s Supp’l Report, Dated Dee’r, 8th, 
ISSO. 


“xtracts from by-laws and regulations of the National Express and 
Transportation Company adopted by the board of directors Dee. 
6th, 1866. 

Sth by-law, page 47 of record : 

“A majority of the directers shall be necessary to form a quorum 
for the transaction of business, but a less number than five directors 
may adjourn from time to time until a majority be present. 

“Vacancies in the board, caused by death, resignation, or dis- 
qualification, shall be filled by a majority of the votes of all the re- 
maining directors.” 

J. E. JONNSON, President. 

P. T. MOORE, Secretary. 


STATE OF VIRGINIA, ae 
“ys - ps | To wit: 
City of Richmond, 

I do hereby certify that the above is an extract from the record of 
the board of directors of the National Express and ‘Transportation 
Company, with which the said extract has been by me carefully 
compared and found correct. 


Given under my hand this Sth day of December, 1880. 
OTHO G. KEAN, 


Comm’r Chancery Court, Richmond. 


Exuipir “C,” with Com’r Kean’s Supp’l Report, Dated Dee’r Sth, 
1880. 
Adjourned meeting. 
BaLtrimore, Sept. 18th, 1866. 
252. ~Present: J. E. Johnston, president ; Austin Dall, H. G. Fant, 
D. J. Foley, Wm. Devries. 

By Mr.——-: 

Resolved, That the president of this company he, and is hereby, 
directed to execute and acknowledge for record a deed conveying all 


the property of this company, of every species whatsoever, to John 
slair Hoge and John J. Kelly, in trus t, to secure its creditors, upon 
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such terms as he may deem equitable, substantially in accordance 
with the draft of the deed submitted to this meeting of the board, 
and with special regard to the pledges of the company already made 
to the Bank of Commerce of Baltimore and to the Baltimore and 
Ohio Railroad Company. 

The said deed will be delivered to the trustees named therein and 
recorded as soon as practicable. , 

Adopted unanimously. 


On motion, meeting adjourned. 


J. V. H. ALLEN, Sceretary. 


STATE OF VIRGINIA, T wit: 
City of Richmond, § 

[ do hereby certify that the above is an extract from the record 
of the board of directors of the National Express and Transporta- 
tion Company, with which the said abstract has been by me care- 
fully compared and found correct. 

Given under my hand this 8th day of December, 1880. 

OTHO G. KEAN, 


Comm’r Chancery Court, Richmond. 


Exntprr “D,” with Comm’r Kean’s Supp’l Report, Dated Dee’r 8, 
ISSO. 


Copy of resolutions of board of directors of the National Express 
and ‘Transportation Company, passed at an adjourned meeting 
held Aug. Sth, 1SS6. 


Ordered, That there be appropriated and set apart one-half of the 
first receipts from assessments on stock, old and new, to be 
253 paid over ratably to the Baltimore and Ohio Railroad Com- 
pany and to the Bank of Commerce, in proportion to their 
respective claims against the company ; and if in this way said debts 
be not paid within fifty (50) days, or at any time sooner if required 
by said railroac’ company or bank, the president of this company is 
directed to execute and deliver any assurance, mortgage, assignment, 
or conveyance which the counsel of said bank and railroad company, 
or the counsel of either of them, may advise for the more perfect 
security of said railroad company and bank, and to save them harm- 
less in any contingeney ; and the treasurer of this company is hereby 
directed to regard such receipts as specifically appropriated to these 
purposes, and to pay over the same as stated without further order, 
said assurance, mortgage, assignment, or conveyance to cover any 
property, effects, or claims of this company that may be designated 
by said R. R. Co. and bank, or either of them. No other lien on 
the property, effects, or claims of this company shall be given or 
allowed so as to interfere with the honorable obligations involved 
in this proposition. 
That the president of this board cause to be delivered to said R. 
R. Co. and bank, each, a duly stamped copy of the foregoing order, 
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as an engagement and agreement of this company, in consideration 
of forbearance to fulfil the above stipulations in regard to the 
security of their debts. 

Adopted unanimously. 


STATE OF VIRGINIA, io on. 
“! gar > low: 
City of Richmond, | 

I do hereby certify that the above is an extract from the reeord 
of the board of directors of the National Express and Transporta- 
tion Company, with which the said extract has been by me carefully 
compared and found correct. 

Given under my hand this 8th day of December, 1550. 

OTILTO G. KEAN, 
Comm’r Chancery Court, Richmond. 


The following paper was filed in this cause on the 4th day of 
December, 1880, and the same is as follows : 


Act of Incorporation and Amendment. 


An act to amend and re-enact An act to incorporate the 


254 Southern Express Company, passed March 22d, 1861, and 
to incorporate the National Express and Transportation 
Company. 


Passed December 12, 1865. 


de it enacted by the General Assembly of the State of Virginia, 
That the act passed March twenty-second, cighteen hundred and 
sixty-one,entitled An act to incorporate the Southern Express Com- 
pany, be amended and re-enacted so as to read as follows: 

“1. Be it enacted by the General Assembly of Virginia, That Jo- 
seph E. Johnston, William L. Montague, William J. Hawkins, M. 
G. Harman, Francis Skiddy, Charles W. Purcell, L. W. Glazebrook, 
John Echols, and Benjamin Hart and their associates, successors, 
and assigns be, and they are hereby, declared to bea body corporate 
and politic by the name of the National Express and ‘Transporta- 
tion Company for the purpose of an express and transportation 
business, and as such shall have perpetual succession and a common 
seal, which it may alter or renew at pleasure, and may sue and be 
sued, implead and be impleaded, contract and be contracted with, 
purchase, hold, and grant such estates, real and personal, as may 
be necessary for the carrying on of the legitimate business of said 
company ; and make ordinances, by-laws, and regulations for the 
government of all under its authority and the proper conduct of 
its affairs. 

“2. The capital stock of said company shall be five millions of 
dollars and shall be divided into shares of one hundred dollars 
each ; but the said capital stock may from time to time, by orderof 
the board of directors, be increased to a sum not exceeding ten mil- 
lions of dollars. 
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such terms as he may deem equitable, substantially in accordance 
with the draft of the deed submitted to this meeting of the board, 
and with special regard to the pledges of the company already made 
to the Bank of Commerce of Baltimore and to the Baltimore and 
Ohio Railroad Company. 

The said deed will be delivered to the trustees named therein and 
recorded as soon as practicable. , 

Adopted unanimously. 


On motion, meeting adjourned. 


J. V. H. ALLEN, Sceretary. 


STATE OF VIRGINIA, Re 
! tener - To wit: 
City of Richmond, j 

[ do hereby certify that the above is an extract from the record 
of the board of directors of the National Express and Transporta- 
tion Company, with which the said abstract has been by me care- 
fully compared ard found correct. 

Given under my hand this 8th day of December, 1880. 

OTHO G. KEAN, 


Comm’r Chancery Court, Richmond. 


Exurpir “D,” with Comm’r Kean’s Supp’l Report, Dated Dee’r 8, 
ISSO. 


Copy of resolutions of board of directors of the National Express 
and Transportation Company, passed at an adjourned meeting 
held Aug. 9th, 1886. 


Ordered, That there be appropriated and set apart one-half of the 
first receipts from assessments on stock, old and new, to be 
253 paid over ratably to the Baltimore and Ohio Railroad Com- 
pany and to the Bank of Commerce, in proportion to their 
respective claims against the company ; and if in this way said debts 
be not paid within fifty (50) days, or at any time sooner if required 
by said railroac’ company or bank, the president of this company is 
directed to execute and deliver any assurance, mortgage, assignment, 
or conveyance which the counsel of said bank and railroad company, 
or the counsel of either of them, may advise for the more perfect 
security of said railroad company and bank, and to save them harm- 
less In any contingency ; and the treasurer of this company is hereby 
directed to regard such receipts as specifically appropriated to these 
purposes, and to pay over the same as stated without further order, 
said assurance, mortgage, assignment, or conveyance to cover any 
property, effects, or claims of this company that may be designated 
by said R. R. Co. and bank, or either of them. No other lien on 
a property, effects, or claims of this company shall be given or 
allowed so as to interfere with the honorable obligations involve 
in this proposition. —— — 
That the president of this board cause to be delivered to said R. 
R. Co. and bank, each, a duly stamped copy of the foregoing order, 
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as an engagement and agreement of this company, in consideration 
of forbearance to fulfil the above stipulations in regard to the 
security of their debts. 

Adopted unanimously. 


STATE OF VIRGINIA, ae 
. a - To wit : 
City of Richmond, | 

I do hereby certify that the above is an extract from the reeord 
of the board of directors of the National Express and Transporta- 
tion Company, with which the said extract has been by me carefully 
compared and found correct. 

Given under my hand this Sth day of December, 1SS0. 

OTHO G. KEAN, 
Comm’r Chancery Court, Richmond. 
y 


The tollowing paper was filed in this cause on the Ith day of 
December, 1880, and the same is as follows: 


Act of Incorporation and Amendment. 


An act to amend and re-enact An act to incorporate the 


254 Southern Express Company, passed Mareh 22d, 1561, and 
to incorporate the National Express and ‘Transportation 
Company. 


Passed December 12, 1865. 


Be it enacted by the General Assembly of the State of Virginia, 
That the act passed March twenty-second, cighteen hundred and 
sixty-one,entitled An act to incorporate the Southern Express Com- 
pany, be amended and re-enacted so as to read as follows: 

“1. Be it enacted by the General Assembly of Virginia, That Jo- 
seph EK. Johnston, William L. Montague, William J. Hawkins, M. 
G. Harman, Francis Skiddy, Charles W. Purcell, L. W. Glazebrook, 
John Echols, and Benjamin Hart and their associates, successors, 
and assigns be, and they are hereby, declared to be a body corporate 
and politic by the name of the National Express and Transporta- 
tion Company for the purpose of an express and transportation 
business, and as such shall have perpetual succession and a common 
seal, which it may alter or renew at pleasure, and may sue and _ be 
sued, implead and be impleaded, contract and be contracted with, 
purchase, hold, and grant such estates, real and personal, as may 
be necessary for the carrying on of the legitimate business of said 
company ; and make ordinances, by-laws, and regulations for the 
government of all under its authority and the proper conduct of 
its affairs. 

“2. The capital stock of said company shall be five millions of 
dollars and shall be divided into shares of one hundred dollars 
each ; but the said capital stock may from time to time, by orderof 
the board of directors, be increased to a sum not exceeding ten mil- 
lions of dullars. . 
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such terms as he may deem equitable, substantially in accordance 
with the draft of the deed submitted to this meeting of the board, 
and with special regard to the pledges of the company already made 
to the Bank of Commerce of Baltimore and to the Baltimore and 
Olio Railroad, Company. 

The said deed will be delivered to the trustees named therein and 
recorded as soon as practicable. 

Adopted unanimously. 


On motion, meeting adjourned. 


J. V. H. ALLEN, Secretary. 


STATE OF VIRGINIA, | To wit: 
City of Richniond, j 

[ do hereby certify that the above is an extract from the record 
of the board of directors of the National Express and Transporta- 
tion Company, with which the said abstract has been by me care- 
fully compared ard found correct. 

Given under my hand this 5th day of December, 1880. 

OTHO G. KEAN, 


Comm Chancery Court, Richmond. 


Exurpir “D,” with Comm’r Kean’s Supp’l Report, Dated Dee’r 8, 
ISSO. 


Copy of resolutions of board of directors of the National Express 
and Transportation Company, passed at an adjourned meeting 
held Aug. 9th, 1886. 


Ordered, That there be appropriated and set apart one-half of the 
first receipts from assessments on stock, old and new, to be 
253 ~~ paid over ratably to the Baltiinore and Ohio Railroad Com- 
pany and to the Bank of Commerce, in proportion to their 
respective claims against the company ; and if in this way said debts 
be not paid within fifty (50) days, or at any time sooner if required 
by said railroad company or bank, the president of this company is 
directed to execute and deliver any assurance, mortgage, assignment, 
or conveyance Which the counsel of said bank and railroad company, 
or the counsel of either of them, may advise for the more perfect 
security of said railroad company and bank, and to save them harm- 
less In any contingency ; and the treasurer of this company is hereby 
directed to regard such receipts as specifically appropriated to these 
purposes, and to pay over the same as stated without further order, 
sald assurance, mortgage, assignment, or conveyance to cover any 
property, effects, or claims of this company that may be designated 
by said R. R. Co. and bank, or either of them. No other " emg 
the property, effects, or claims of this company shall be given or 
allowed so us to interfere with the honorable obligations savolwed 
in this proposition, 
That the president of this board cause to be delivered to said R. 
R. Co. and bank, each, a duly stamped copy of the foregoing order, 
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as an engagement and agreement of this company, in consideration 
of forbearance to fulfil the above stipulations in regard to the 
security of their debts. 

Adopted unanimously. 


STATE OF VIRGINIA, ny, wit - 
City of Richmond, | - 

I do hereby certify that the above is an extract from the record 
of the board of directors of the National Express and Transporta. 
tion Company, with which the said extract has been by me carefully 
compared and found correct. 

Given under my hand this 8th day of December, 1880. 

OTITO G. KEAN, 


Comm’r Chane ry Court, Richmond. 


The following paper was filed in this cause on the Ith day of 
December, 1880, and the same is as follows.: 


Act of Incorporation and Amendment. 


An act to amend and re-enact An act to ineorporate the 


254 Southern Express Company, passed March 22d, 1561, and 
to incorporate the National Express and ‘Transportation 
Company. 


Passed December 12, 1865. 


de it enacted by the General Assembly of the State of Virginia, 
That the act passed March twenty-second, cighteen hundred and 
sixty-one, entitled An act to incorporate the Southern Express Com- 
pany, be amended and re-enacted so as to read as follows: 

“1. Be it enacted by the General Assembly of Virginia, That Jo- 
seph E. Johnston, William L. Montague, William J. Hawkins, M. 
G. Harman, Francis Skiddy, Charles W. Purcell, L. W. Glazebrook, 
John Echols, and Benjamin Hart and their associates, successors, 
and assigns be, and they are hereby, declared to bea body corporate 
and politic by the name of the National Express and Transporta- 
tion Company for the purpose of an express and transportation 
business, aud as such shall have perpetual succession and a common 
seal, which it may alter or renew at pleasure, and may sue and be 
sued, implead and be impleaded, contract and be contracted with, 
purchase, hold, and grant such estates, real and personal, as may 
be necessary for the carrying on of the legitimate business of said 
company ; and make ordinances, by-laws, and regulations for the 
government of all under its authority and the proper conduct of 
Its affairs. 

“2. The capital stock of said company shall be five millions of 
dollars and shall be divided into shares of one hundred dollars 
each : but the said capital stock mav from time to time, by order of 
the board of directors, be increased to a sum not exceeding ten mil- 
lions of dollars. 
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“3. The said company may commence business as soon as one- 
third of the capital stock is subscribed and one hundred thousand 
dollars of same is paid up; and, on such subscriptions being made, 
anv five of the stockholders may call a ceneral meeting of the 
stockholders of the said company by advertising the time and place 
of such meeting, at least twenty days before the time of holding 
the same, in three of the daily newspapers of Richmond: Pro- 
vided, however, That any other mode or time of calling such meet- 
Ing shall he lawful if two-thirds of the stockholders are represented 
thereat. At the meeting convened as aforesaid the said company 
shall elect, by ul majority of the votes then present or represented, 
not less than five nor more than nine persons, being stockholders 
of the said company, to act as directors, who shall represent the 
said company and manage the business thereof. 

“4 The board of directors shall, at their first meeting after their 
election, elect one of their number as president of the said cor- 

poration, and may elect such other officers as they may deem 
20 advisable. The president and directors of this corporation 

shall hold their offices for one year and until their successors 
are chosen. Vacancies in the board of directors shall be filled in 
such manner as the by-laws of the corporation may prescribe. 

“5. The annual election of directors and other officers of this cor- 
poration shall be held at such place and in such manner as its by- 
laws may prescribe. 

“6. The said company shall have power to do an express and 
general transportation business, by land or by water, for the convey- 
ance of persons and property of every kind throughout or beyond the 
limits of Virginia In theirown conveyances or in those of such other 
persons or corporations as they may contract with, and to create and 
organize braneh agencies for the Same purpose, and to form any such 
arrangement, purchase, or union with any other express or trans- 
portation company as may, in their opinion, be advantageous ; and 
to build, hire, establish, and maintain storehouses and other build- 
ings for the safe-keeping of the property entrusted to their care for 
transportation; and shall have power to indemnify themselves by 
insurance against any loss or damage by fire or the risks of naviga- 
tion or transportation on any property, held either in their own 
right or as bailees. 

“7. The said company shall have power to sell all freights or 
baggage, if the same remain unclaimed more than one year, in its 
possession, but such sale shall be at public auction, and after notice 
for not less than four weeks in one or more newspapers published at 
or nearest the place of sale, and if such freights or baggage are of a 
perishable nature it may be sold as soon as necessarv: said notice 
shall contain, as near as practicable, a description of such freight or 
baggage, the place and time of its deposit with the company, to- 
gether with the name and residence of the owner or consignee of 
the same, if known, The proceeds of such sale shall be applied to 
the satisfaction of all charges upon the said unclaimed freight or 
baggage arising from its storage, transportation, and sale. The res- 
idue, if any there be, shall be held in trust for the owner; and it 


JOHN GLENN, TRUSTEE, &¢., VS. HAMILTON G. FANT. 177 


shall be the duty of the said company to keep at its principal office 
a faithful record of all proceedings had under this power of sale, 
which record shall be open to the inspection of all claimants. 

“8. The principal office shall be kept at Richmond, Virginia, 
unless the same be changed to some other place by a vote of two- 
thirds of the directors, and the said company may establish as 
many local offices as the president or board of directors may deem 
necessary. 

“9. The right to the franchise granted by this act shall rest as 
soon as one-third of the capital stock is subseribed and one hun- 
dred thousand dollars of the same shall be paid up. Of these faets 

it shall be the duty of the company to inform the Governor, 
256 as the officers of banks about to be put into operation are 
required to do. 

“10. This act shall be in force from its passage, and shall be sub- 
ject to modification or repeal, at the pleasure of the General As- 
sembly.” 

Orrice or KEEPER OF Rots or Va. 

I hereby certify that the foregoing act of assembly is a true copy 
from the roll in my office this 30th day of November, 1850. 

P. H. MeCAULL, 
Clerk [House of Ly legate sand le eper of the Rolls of Virginia. 


An act to amend the Sth section of an act entitled An act to amend 
and re-enact an act to incorporate the Southern Express Com- 
pany, passed March 22, 1861, and to incorporate the National Ex- 
press and ‘Transportation Company, passed December 12, 15665. 


Passed December 18, 1865. 


1. Be it enacted by the General Assembly of Virginia, That the 
eighth section of the act passed December twelfth, eighteen hundred 
and sixty-five, entitled an act to amend and re-enact an act to In- 
corporate the Southern Express Company, passed March twenty- 
second, eighteen hundred and sixty-one, and to incorporate the 
National Express and Transportation Company, be amended and 
re-enacted so as to read as follows: 

$8. The principal office shall be kept at Richmond, in Virginia, 
unless the same be removed to some other place within this Com- 
monwealth by order of the stockholders in general meeting, and the 
said company may establish as many local offices as the president 
or board of directors may deem necessary. 

2. ‘This act shall be in force from its passage. 


* r 
Orrice or Kererer or Rous oF VA. 


I hereby certify that the foregoing act of assembly is a true copy 
from the rolls in my oflice this 50th day of November, 1SS0. 
P. H. McCAULL, 
Clerk House of Delegates and Keeper of the Rolls of Virginia. 


25—82 
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The following is the opinion of court referred to in the following 
decree of December 14th, 1880: 


257 Opinion of Court. 
GLenn’s Apw’r vo Toe Nationa Express AND TraANs. Co., &e. 


This suit was instituted in 1871, but nothing seems to have been 
done in it until the spring term of this eourt of 1879, when leave 
was asked and obtained to file an amended and supplement: al bill. 

This inaction was caused, it is alleged, by reason of litigation pend- 
ing in other States; but after the filing of the amended and supple- 
mental bill in August, 1879, the cause has been actively prosecuted 
by the plaintiff. As soon as it m: atured for hearing it was referred 
to one of the master commissioners of the court to ascertain and re- 
port to the court an account of the debts and liabilities of the com- 
pany, and also a statement of its assets. 

Due notice of the e nquirie s ordered to be made by the master com- 
missioner was given by publication in a newspaper then published 
in the city of Richmond. 

The master commissioner, after examining the books of the com- 
pany and other documentary evidence, and taking the depositions 
of numerous witnesses, has made his report, showing ran aggregate 


indebtedness of the company on the Ist day of June, i8s0, of 


S509,502.41. 

There is no exception to this report. It appears to be correct in 
all respects in regard to the indebtedness of the company, and must 
therefore be approved and confirmed as to said indebtedness. 

Regarding the indebtedness of the company, as above indicated to 
be established, the question arises, [low is it to be paid ? 

by a deed dated on the 20th day of Septem ber, 1S66, the company 
conve ved all of its estate and property of e ‘very description to trustees 
to secure the payment of its debts, and the answer to the question 
just mentioned depends largely upon the validity, construction, and 
enforcement of that deed. 

[. The court is clearly of opinion that the said deed is valid. 

This corporation was chartered by the Legislature of Virginia, and 
had its principal office in the city of f Richmond, the capital, of the 
State, and though, by the Sth section of act of incorporation, power 
Was given to two- thirds of the directors to eh; ange the locality of the 
princip: al office without restriction as to State bound: aries, yet, by an 
amendment to the charter, passed December 18th, 1865, this was 
limited to removal to “some other place within this ‘ommonwealth,” 
and power was given to establish lecal offices anywhere. 

This company, therefore, is a Virginia corporation, and as well by 
positive statute as by an Iphere nt le cal incident of its e xiste nce, if is 

domiciled in Virginia, though it m: iv, and was designed to, 
958 do business elsewhere as well. xank of Augusta r. Earle, 1 15 
Peters, 519; Paul v. Virginia, 8 Wall. 186. 7 

The deed in question was executed, ac knowledged, delivered, and 
recorded in the city of Richmond, Virginia, as is shown by the cer- 
tificate, in Richmond, of the not: iy public, Roger J. Page, bearing 


~y 


~y 
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evel date with the deed, and by the certificate of Robert Howard, 
clerk of the hustings court of Richmond, of the recordation of the 
deed on the day following; and, as will be seen, it was executed by 
the president of the company by virtue and in pursuance of a reso- 
lution of the board of directors, in whom the whole management 
of the affairs of the company was vested, conferring upon him full 
authority and power for that purpose. It is, therefore, the deed of a 
Virginia corporation, under its corporate seal, and by proper author- 
ity duly made and delivered in Virginia, and its validity and 
effect should be determined by the laws of this State. 

It purports to convey all of the property of the company in trust 
for the benefit of all its creditors, and this it was perfectly lawful 
and proper to do. It gives preferences to some creditors over others ; 
but no law is better established in Virginia than that such prefer- 
ences are legal; and this will be of no practical importance if the 
assets of the company be sufficient to pay its debts. 

It retains for a limited time possession in the company of the 
property conveyed; but that this may be done is equally well estab- 
lished law in Virginia. 

After repeated decisions of the supreme court of appeals of this 
State, establishing the validity of such deeds, the court entertains 
no doubt as to the legality and binding effect of this deed in all 
respects. The decision of the supreme court of Maryland, based 
upon some of these Virginia decisions, and the testimony of many 
of the prominent counsel of the bar of this court given as experts 
as to the law of Virginia in respect to this deed, and establishing 
the validity of the deed, was, in the judgment of this court, plainly 
and clearly correct. See Balto. & Ohio R. R. Co. v. Glenn, 28 Mary- 
land R., 287. 

II. The validity of the deed being established, the next question 
is, What was its legal effect? What were the terms of the convey- 
ance and what did it convey ? 

It is evident from the report of the commissioner and from the 
face of the deed that the company was greatly embarrassed finan- 
cially, and that its general and leading object in executing the deed 
was to dedicate all of its assets and effects of every kind to the pay- 
ment of its debts. Accordingly, to accomplish this purpose, It says: 
“The party of the first part doth hereby grant, bargain, sell, convey, 
assign, and set over unto the said parties of the second part (the 

trustees) all the estate, property, rights, and eredits of the 
209 said party of the first part of every kind, wheresoever situ- 
ated, in or out of the State of Virginia.” 

It is difficult to conceive of larger and more comprehensive words 
of description of the property and rights and credits thus conveyed 
and assigned ; but the deed does not stop there, it proceeds to make 
a general enumeration of the thing and rights conveyed and as- 
signed, thus, “ including leases, horses, wagons, carts, harness, oflice 
furniture,safe, chests, fixtures, and other effects and moneys payable 
to the company, whether on calls or assessments on the stock of the 
company, or on notes, bills, accounts, or otherwise, which property 
and moneys are enumerated and set forth in a schedule to be marked 
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A, and annexed hereto as soon as can be conveniently done, but the 
omission of any property from such schedule is not to prevent the 
same from being hereby granted or assigned.” 

Here is an express enumeration of “ moneys payable to the com- 
pany, whether on calls or assessments of stock of the company, Or 
on notes, bills, accounts, or otherwise,” and though no schedule was 
ever made or annexed to the deed, yet the distinct reference to such 
a schedule as is described, with the statement that the “omission of 
any property, money, or other thing from such schedule is not to 
prevent the same from being hereby granted or assigned, is ample 
proof that it was the object, intent, and meaning of the company to 
convey all of its estate, rights, and credits of every kind In trust for 
the payment of its debts. And in the deed it made and executed 
it used language which has been held by the courts to be apt and 
sufficient to pass every thing the company owned or to which it was 
entitled, inclusive of the estate, property, rights, and credits of the 
company of every kind and wherever situated. See Maitland +. 
Newton, 3 Leigh, 714, citing Comegys v. Vasse, 1 Peters, 193; 
Mundy v. Vawter, 5 Grat., 518; Griffin ». Macauley, 7 Grat., 477; 
Wickham v. Lewis, Martin & Co., 13 Grat., 427, 437, 488; Milner v. 
Metz, 6 Peters, 221. 

And the same principle seems to have prevailed in the bankrupt 
court, where the register assigns and conveys all the estate, real and 
personal, of the bankrupt. The decisions in such cases appear to be 
uniform that the right to receive unpaid subscriptions to the capital 
stock of a bankrupt corporation passes, by the act of Congress and 
the registers deed, to the assignee in bankruptey. Indeed, no 
question seems to have been made upon the subject, and the cases 
seem to have proceeded upon the assumption that such right was 
vested in the assignee. See Sanger v. Upton, assignee, 91 U.S. R., 
56; Upton, assignee, v. Tribileock, Jdem, p.45; Turnbull v. Payson, 
95 U.S. R., 418; Pullman v. Upton, 96 U.S. R., 328. : 

By chapter 7, section 5 }. 5" Oh. of the (‘ode of Virginia of IS735 
(which is a reprint in this respect of the lke chapter in the Code 

of S60) it is provided that “upon every subscription for 

260) shares In any joint stock Company (other than a bank of clr- 
culation) there shall be paid upon each share two dollars at 

the time of subscribing and the residue thereof as required by the 
president and directors. <A subscription to such stock obviously 
creates a debt or obligation, of which two dollars a share are payable 
in presenti and the residue in futuro. This residue Is an express 
credit extended by the COM pany to the stockholders. and the com- 
pany has a plain legal statutory right to demand pavinent whenever 
it may be needed, Or, as the statute declares. 6 as (when) required by 
the president and directors.” And it is further provided by the 
statute—sce chapter O¢, section 20, }). oO), Code of IS75—(same chap- 
ter, sectloli 21, }). oot, Code of 1860) that if any money which any 
stockholder has to pay upon his shares be not paid as required by 
the president and directors, the same, with interest thereon. may 
be recovered by warrant or action, according to the amount, or by 
motion in lieu of an action: so that the statute not only recognizes 
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such a subscription as a debt to the company—an express credit 
intended by the company to the stockholders—but it provides the 
remedy for its recovery by legal proceedings; and, independently of 
the statute, it seems that on general principles such subseriptions 
are recognized by the courtsas debts due to the company, which the 
company has the right to recover of the stockholders, and which are 
to be regarded as a fund which the corporation holds for the pay- 
ment of its debts. See Marsh, &c., v. Burroughs, Wood’s Cir. Ct. R., 
pp. 468, 479; Hatch v. Dana, 101 U.S. R., pp. 210, 211. 

The court is clearly of the opinion that the broad and compre- 
hensive terms of the deed embraced the unpaid subscriptions of 
stock, and that it conveyed and transferred to the trustees for the 
purposes of the trust the right to receive, when called for, all such 
unpaid subscriptions, and that the deed carried all the credits be- 
longing to the company in that respect; and the court is further 
of opinion that, inasmuch asthe presidentand directors have failed 
and omitted to make those rights and credits of the company avail- 
able to its creditors by making a call and assessment upon the stock- 
holders, it is the duty of the court, under the law, to effectuate those 
rights and collect and appropriate those credits in such manner and 
by such means as may be hecessary and proper for the execution of 
the trusts of the said deed. 

II]. Having decided that the deed is valid, and that it embraced 
all the property, rights, and credits of the company, it remains to be 
considered how the rights of the creditors are to be enforced. 

It seems, from the proceedings in this case, that the great bulk of 
the property, effects, and claims of the company consists of unpaid 
subseriptions to its capital stock, and the creditors must look en 
tirely to this fund for the payment of their debts. 

As to 80 per cent. of the stock, the subscription is wholly un- 

261 paid; and the president and board of directors have made 
no call or assessment on the stockholders and no order what- 

ever in regard to the collection of any part of this unpaid subserip- 
tion and for Many vears they sectn to have entirely abandoned the 
busine ss of the Colnpany. It Is charge d that neither the directors 
hor the stockholders of the Company have hada meeting for me arly 
fourteen Vears ; but, although the COTH pany has ceased to do busti- 
hess, and the president and directors no longer give attention to Its 
uffuirs, the corporation has not become extinct. Under the statute 
of Virginia, chapter 56, section 51, p. 545, of the Code of 1575, 
“such corporations may sue and be sued, as before, for the purpose 
of collecting debts due to it, prosecuting rights under previous con- 


tracts with it, and enforcing its liabilities and distributing the pro- 


ceeds of its works, property, and debts among those entitled thereto: 

and by sect. 4 of the charter of this company (acts 1865-6, pr. aD), 
it is expressly provided that the presid: nt and directors of the ecor- 
poration shall hold their oflices for one vear, and until their suc- 
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of the court to enforce payment of the stock subscriptions to an ex- 
tent sufficient, with any other assets that may be in the hands of 
the trustees, to pay the debts of the company, the costs of suit, and 
the expenses incident to the execution of the trusts; for it seems to 
be well settled that a court of equity may enforce payment of stock 
subscriptions, though there may have been no calls for them by the 
company. Hatch v. Dana, 101 U.S. Rh. (11 Otto), 214,215; Phomp- 
son v. Stockholders, sects. 15 and 345. 

It is to be regretted that the parties themselves have not attended 
to this duty ; they could have acted with a knowledge of all the 
facts and were in a better position and circumstances to know what 
was requisite and proper than a court can be. It is very clear that 
a call and assessment must be made on the stockholders, but it 1s 
difficult to determine what it should be. 

With the lights now before the court it is deemed most advisable 
under all the circumstances to accept the recommendations of the 
commissioner in his supplemental report of December 8, 1880, which 
is as follows: “In my former report, filed June 19th, 1880, a state- 
ment was rendered showing that an assessment of 20 per cent. on 
the par value of unpaid stock, being 80 per cent. of the par value 
of the original stock, was considered enough to satisfy the debts due 
by ihe defendant company. This statement should be charged, I 
think, in two particulars: First. The assessment, whatever it be, 
should be laid on the par of the stock, and not on that amount, less 

assessments heretofore made. In other words, the par or face 
262 ~~ value of the company’s stock should furnish the basis of the 

assessment. Secondly. On reflection I am satisfied that the 
20 per cent. assessment suggested, if not recommended, in my 
former report is too small, and that the same should be increased 
to 50 per cent., if such inerease is within the discretionary powers 
of the court. 

The reasons seem sufficiently obvious. Thestockholders by whom 
the enormous debt of the defendant company is due are very numer- 
ous, as shown by evidence in the cause; they are widely dispersed ; 
many are doubtless insolvent, many dead, and consequently the 
proceedings necessary to enforce any assessment laid by the court 
must be exceptionally expensive. ‘The assessment should provide 
for those costs, &e. Moreover, as many of the debtors are insolvent, 
any assessment aggregating the exact amount of defendant’s liabili- 
ties would manifestly fail to satisfy them, and thus a second and 
perhaps a third might become neceessary, each attended with its 
heavy costs and expenses. It would seem better, therefore, in the 
interest of debtor as well as creditor, that an assessment should be 
laid at the start on which enough may be realized to satisfy the 
debts of the COMM pany | and this is accordingly recommended. 
Should more than enough be collected on a 350 per cent. assessment 
it will be more CasVv as well as less expensive to return the overplus 
to the stockholders than it would be (in the event of a deficiency) 
to collect a second one.” : 

IV. By the answer of John Blair Hoge and the amended and sup- 
plemental answer of Jolin J. Kelley, surviving trustees in the said 


du 
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deed of trust, it appears that they are so situated personally as to be 
unable to execute the trusts, and they desire to be relieved from the 
oftice of trustee. It would be a source of satisfaction to the court 
if they would continue to act, but inasmuch as they decline to 
do so, they should by proper order be removed from their said 
office. 

It is represented to the court by the counsel for the creditors whose 
debts have been established, that John Glenn, Esquire, of Baltimore, 
Maryland, is a fit and proper person to be substituted and appointed 
as trustee to execute the trusts of said deed, and a proper order ap- 
pointing him as substituted trustee will be entered; but before lv 
undertakes to act in the execution of the trust he will be required 
to give bond with good security before the clerk of this court in the 
penalty of $100,000, conditioned for the faithful discharge of his 
duties as such substituted trustee. 

He will be required from time to time to report his proceedings 
to the court in the execution of the trust, so that the whole trust 
shall be executed under the supervision of the court. Ile will de- 
posit his collections, after paying the necessary costs and expenses 
incident to the administration of the trust, in the Planters’ National 

Bank of Richmond, to the credit of the court in this cause, or 
263 in such other bank as may from time to time be designated 
by the court. 

And the said substituted trustee shall from time to time—not 
omitting any period of six months—render an account of lis trans- 
actions before one of the master commissioners of this court; and 
such commissioner will be directed, upon such settlement being 
made, to report the same to the court; and upon the coming in of 
such report, as soon as sufficient sums shall be collected, the court 
will take order as to the proper distribution of the fund among those 
entitled thereto. 


And at another day, to wit, at a chancery court of the city of 
Richmond, continued by adjournment and: held for said city on the 
ord day of January, 1881: 


Joun W. Wriacut, Sheriff of the City of Richmond, and,as such, 
Administrator of W. W. Glenn, Deceased, who sues on behalf of 
himself and other creditors of the National Express and Transpor- 
tation Company, PI’t’ffs, 

against 

Tne Nationa Express and TrANsporTATION Company, W. II. 
Perot, Wm. Devries, D. J. Foley, J. R. Anderson, F. P. Zimmer- 
man, J. Carter Marbury, Wm. H. Webb, Lorenzo Norvell, M. B. 
Poitiaux, and John Blair Hoge and John J. Kelly, trustees, Def'ts. 


This day came John Glenn, by John Howard, his counsel, and 
represented to the court that he had duly executed the bond before 
the clerk of this court required of him as substituted trustee in the 
deed of trust in the proceedings mentioned by the decree entered 
herein on the 14th day of December, 1SS0, and exhibited to the 
court the said bond, bearing date the 31st day of December, 1550, 
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—s John M. Glenn, John C. Backus, Henrietta R. Glenn, Edward 

Kenly, as sureties thereon, executing the same by said John 
Aan rd, their attornev-in-fact, ‘and the powers of attorney from the 
suid sureties authorizing the execution of the said bond in their 
stead by their said attorney-in-fact, accompanied with aftidavits of 
the several sureties of the sufliciene v of such see urity and the recom- 
mendation In writing of Charles Marshall and John Howard, attor- 
neys and counse! for the ereditors of the defendant company, whose 
claims were established by the said deeree of the 14th December, 
ISSO, that the said sureties be acce pte d, and the court being satisfied 
of the due execution of said bond in all respects, and of the sufh- 
ciency of the said sureties, doth hereby approve the said bond and 
the action of the clerk of this court in taking and accepting the 


Same. 


264 And at another day, to wit, at a chancery court for the city 
of Riehthond, continued by adjournment ‘and held for said 
city on the llth day of January, 1881: 


Joun W. Wriacut, Sheriff and Adm’, &c., P’t’ff, 
against 
Tue NATIONAL Express AND TRANsPorTATION Co. & als., Def'ts. 


Qn motion of the plaintiff it is ordered that Master Commissioner 
QO. G. Kean do, with all convenient speed, have certified copies made 
under his inspection of the stoeck-book and ledger stock-book of the 
said National Express and Transportation Company referred to In 
the report of the said commissioner of the 19th day of June, 1880, 
and deliver the sabe, together with the sald books and all other 
books of the said company that may be in the office of the said com- 
missioner, to John Glenn, substituted trustee in the deed of trust in 
the procecdings mentioned, or to his counsel. 


And at another day, to wit, at a chancery court for the city of 
Richmond, continued by adjournment and held for said city on the 
oUth day of April, 1SS1: 


Joun W. Wricut, Sheriffand Adm’r, &e., PIt’ff, 
against 
THe NATIONAL Exrress & Transportation Co. & als., Def’ts. 


Upon consideration of the report of Commissioner O. G. Kean 
filed on the fifth day of Mareh, 1881, it is ordered that the sum of 
forty dollars be, and the same is hereby, allowed the said commis- 
sioner as his fee for the services rendered by him as indicated in 
said report, and that the sum of one handred dollars be, and the 
same is hereby, allowed the said Wm. G. Allen for his services as 
copvist rendered by him as indicated In said report; the said 
several sums to be paid by the plaintiff, John W. Wright, admin- 
istrator of W. W. Glenn, deceased, out of any funds in his hands 
to be administered, or by John Glenn, substituted trustee in the 
deed of trust in the proceedings mentioned, out of any trust funds 
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in his hands to be administered ; said several sums to be in full 
satisfaction for the said services respectively rendered as aforesaid, 
and to be subject to proper credits for any part thereof, if any, 
heretofore received by either the said commissioner or the said 


Allen. 


265 And at another day, to wit, at a chancery court for the city 
of Richmond, continued by adjournment and held for the 
said city the 13th day of October, 1551: 
Joun W. Wricut, Sheriffand Adm’r, &e., PVE, 
against 
Tue NATIONAL Express & TRANSPORTATION Co. & als., Def’ts. 


This day came James J. Trotter, by counsel, and tendered his pe- 
tition in this cause and asks leave to file the same, and court, with- 
out refusing or granting leave to file said petition, takes time to 
consider said request. 


And at another day, to wit, at a chancery court for the city of 
Richmond, continued by adjournment and held for the said city 
the 2d day of January, 1882: 


it Joun W. Wriaut, Sh’ff and Adm’r, &e., PIt’ff, 

‘ against 

hy The Narionan Exrress AND ‘TRANSPORTATION Co. and als., Def’ts. 
Ts ) In the Matter of the Petition of J. J. A. Trorrer. 


[t appearing to the court that notice of the motion made in this 
matter on the 15th December, 1851, has been duly served on Wise 


7 & Hobson and W. W. Gordon, the attorneys for said ‘Trotter, it is 
2 ordered that said motion be doekcted and continued until to-mor- 
a: row morning at ten o'clock. 
: And at another day, to wit, at a chancery court for the city of 
$ | Richmond, continued by adjournment and held for the said city 
ste the 14th day of May, 1SS3: 


Joun W. Wricut, Sh’ff and Adm’r, &e., PITT, 
4 against 
Tne NATIONAL Express & TRANSPORTASBION Co. and als., Def ’ts. 


. This cause came on this day to be heard on the papers formerly 
read and the petition of J.J. A. Trotter and the petition of John 
IY. Hurst and others, which said petitions are hereby ordered to be 
filed in this cause; and the court doth adjudge, order, and decree 
that Jolin Glenn, who was appointed substituted trustee in the place 
of Kelly and Hoge, is hereby directed to take no further steps to- 
wards the collection of the thirty per cent. assessment against the 
stockholders of the defendant company until the 9th day of June, 
ISS5, and that he shall suspend the prosecution of any suits 
266 which he may have heretofore instituted under and by 
virtue of the decree of December ith, 1880, in this cause, 
24—US2 
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until the said 9th day of June, 1883; and leave is given the complain- 
ant or any other party interested to answer the said petitions or 


either of them. 


And at another day, to wit, at a chancery court for the city of 
Richmond, continued by ‘adjournment and held for the said city 
the {th of June, ISS3: 


Joux W. Wricut, Sh’ff and Adm’r, &e., PIt?y, 
against 
Tue Natioxat Express & Transportation Co. and als., Def’ts. 


This cause came on again to be heard, formerly read, and was 
argued by counsel. On consideration whereof ‘the court doth ad- 
judge, order, and decree that the restraining order of May 14th, 
ISS3, be continued until the 21st day of June, 1585. 


And at anotber day, to wit, at a chancery court for the city of 
Richmond, continued by adjournment and held for the said city 
the 19th of June, 1585: 


Jounxn W. Wricut, Sh’ffand Adm’r, &c., PI’t’'ff, 
against 
Tne NationaL Express & TRANsrortration Co. & als., Def’ts. 


This day the Baltimore and Ohio Railroad Company; the Bank 
of Commerce (of Baltimore): John W. Wright, sheriff of the city 
of Richmond, and, as such, administrator of W. W. Glenn, deceased ; 
Francis Murray, for the use of John R. Terry; Henry M. Bash, 
trustee for John O. Reid : Henry Rn. Robins and Nichol: as KE. Wat- 
kins; Luke H. Miller; the Philadelphia, Wilmington and Baltimore 
Railroad Company ; the Seaboard and Roanoke Railroad Company ; 
the Richmond and Danville Railroad Company; the Orange and 
Alexandria Railroad Company; the Wilmington and Weldon Rail- 
road Company; J.T. M. Barnes, and Richard J. Allison, by leave 
of the court, filed their joint and several answer to the petition of 
John KE. Elurst and others, filed herein on the 14th dav of May, 
ISS5; and the said respondents, by like leave of the court, also 
filed their jomnt and several answer to the petition of -. S.A. ‘Trot- 
ter, also filed herein on the said 14th day of May, 1884. 


267 And at another day, to wit, at a chancery court for the 
city of Richmond, continued by adjournment and held for 
the said city the 30th of June, 1884: 


Joun W. Wricut, Slt? & Adin’r, &e., PVt'ef, 
against 
THE NATIONAL Express & TRANSPORTATION Co. «& als.. Def’ts. 


This day, by leave of the court, the Baltimore and ( Yhio Railroad 
Company, the Bank of Commerce of Baltimore, Johu W. Wright, 
sheriff, and, as such, administrator of W. W. Glenn. deceased, in 
behalf of themselves and all other creditors of the sald company 
whose claims are established by the said decree of December i4th, 
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1SSO0, filed their joint and several answer to the petition of Thomas 
.. Farish and others filed in this cause, to which answer said peti- 
tioners reply generally. 


And at another day, to wit, at a court of chancery for the city of 
Richmond, continued by adjournment and held for the said city the 
21st July, 1883: 


Joun W. Wricurt, Sh’'ff & Adm’r, &e., Pty, 
. against 
THe NaAtTIonaL Express & TRANsportTAtTION Co. & als., Def ’ts. 


This cause came on thisday to be heard again on the papers 
formerly read, the petition filed, the answers thereto, the replications 
to said answers, the exhibits filed, the depositions of witnesses, and 
was argued by counsel. On consideration whereof the court, without 
at present suspending the operation of the decree of December Ith, 
ISSO, but expressly reserving for future consideration the question 
whether the stockholders are liable to any extent on ther unpaid 
subscriptions for stock taken. by them, and the question whether the 
decree of December 14th, 1880, should be set aside and the bill dis- 
missed, and without at this time deciding or considering any ques- 
tion in the cause raised by the petitions or answers thereto, but re- 
serving all such questions for future consideration and decermination 
by the court, doth, by consent of parties to this cause, as expressed 
by the endorsement of their counsel hereon, adjudge, order, and de- 
cree that Jolin Glenn, trustee, on the payment to him, within six 
months from the date of this decree, by any of the subscribers to 
the stock of the defendant company, or by any other person claimed 
to be liable on account of said stock, of twenty-five per centum of 
the original amount ef said subseription, with interest thereon at the 
rate of six per eentum per annum from thirty days from the date 

of this decree, with any costs incurred heretofore or by said 
268 trustee In anv suit brought by him heretofore, or which may 

hereafter be brought before tender of said twenty-five per 
cent. under this deeree to recover of such stockholder or other party 
the amount for which he may be responsible on said stock under the 
decree in this cause, shall exceute a receipt therefor, to operate as a 
full aequittanee and discharge of all persons on account of such sub- 
scription, both of the original subscribgrs thereto and of any assignee 
thereof. 


And at another day, to wit, at a court of chancery for the city of 
Richmond, continued by adjournment and held for the said city 
the 15th day of December, 1883: 

Joun W. Wricurt, Slt! & Admr, &e., PIt’fl, 
against 

The Natrionan Express & Tranxsvorration Co, & als., Det 'ts. 

In order that all persons interested may have the opportunity to 
avail themselves of the compromise provided by the deeree herein 
of July 21, 1885, if they elect so to do, it is ordered that John 
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Glenn, trustee, do forthwith mail a copy of the said decree to every 
person against whom any liability is asserted in this suit; and the 
court further orders the said John Glenn, trustee, in every case 
where suit may hereafter be instituted before January 21, 18S4, 
against any person, to serve a copy of said decree of July 21, 1585, 
upon such person before the institution of such suit, except in cases 
of attachment; and in cases of attachment the said copy shall be 
served as soon thereafter as practicable; and said trustee is di- 
rected to report to this court how he has executed this order. 


And at another day, to wit, at a court of chancery for the city of 
Richmond, continued by adjournment and held for the said city the 
18th day of December, 1883: 


Joun W. Wriaut, Sh’ff & Adm’r, &e., PPE, 
against 
Tue Nationa, Express & TrRANsportTATION Co. & als., Def’ts. 


This cause came on this day to be heard again on the papers for- 
merly read, the report of John Glenn, trustee, this day filed in re- 
spect to claim against the estate of Michael C. Garber, the affidavit 
mentioned in said petition, and was argued by counsel. On consid- 
eration whereof, the court being satisfied from said petition and ex- 

hibits that the compromise suggested by the said trustee is 
269 judicious and is consented to by the creditors of said com- 

pany, as evidenced by the endorsement of their counsel on 
this decree, doth adjudge, order, and decree that said trustee, John 
Glenn, be, and he is hereby, authorized to accept the sum of twelve 
hundred and fifty dollars in full of the lability of the estate of 
Michael C. Garber on account of the one hundred shares of stock 
in said petition mentioned, and to grant an acquittance and dis- 
charge of such liability, but such discharge is not to operate as an 
acquitiance of Henry J. Rodgers, transferee of said stock, from 
liability in respect thereto. 


And at another day, to wit, at a chancery court for the city of 
Richmond, continued by adjournment and held for the said city of 
the 24th day of January, 1554: 


JOHN W. Wriacut, Sh’ff and Adim’r, &e., PVt’ff, 
agaist 
Tue Nationa Express anp ‘TRANsrortTATION Co. and als., Def’ts. 


This day came George A. Smith and, by leave of ceurt, filed his 
petition in this cause. Whereupon this cause coming on to be heard 
on the papers formerly read and on the said petition of George A. 
Smith, and being argued by counsel, the court doth adjudge, order, 
and deeree that this cause be referred to W. J. Leake, one of the 
commissioners of this court, to take proof of said George A. Smith, 
and said commissioner shall report the amount thereof, principal 
and interest, and whether the same is a preferred claim under the 
deed of trust referred to, these proceedings bearing date on the 20th 
day of September, 1566, together with any matter specially stated 
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deemed pertinent by himself or required by any party interested to 
be so stated. 


And at another day, to wit, at a chancery court for the city of 
Richmond, continued by adjournment and held for the said city, 
the 9th of February, 1SS4: 


Joun W. Wriaurt, Sh’ff and Adm’r, &e., PI tif, 
against 
THe NATIONAL EXPRESS AND ‘TRANSPORTATION Co. and als., Def’ts. 


This day came Junius L. Brodie and, by leave of court, filed his 
petition in this cause. Whereupon this cause came on to be further 
heard upon the papers formerly read and on the said petition of 

Junius L, Brodie, with the exhibit filed therewith, and was 
270 =argued by counsel. On consideration whereof the court doth 

adjudge, order, and decree that the decree entered in this 
‘ause on the 24th day of January, 1884, be amended and enlarged 
so as to require Commissioner W. J. Leake to enquire into the claim 
of the said petitioner, i de Brodie, and to report the character and 
amount of same, principal and interest, 1f found by him to be due 
and unsatisfied, and for them to enquire whether the same is a pre- 
ferred claim under the deed of trust referred to in the proceedings 
in this cause, bearing date on the 20th day of September, 1566, and 
make report thereof to the court, with any matter specially stated, 
deemed pertinent to himself or required by any party interested to 
be so stated. 


And at another day, to wit, at a chancery court for the city of 
Richmond, continued by adjournment and held for the said city 
March Sth, 1884: 


Joun W. Wriaurt, Sh’ff and Adin’r, &e., PUI, 
against 
Tne NATIONAL Express AND TRANSPORTATION Co and a/s., Def’ ts. 


The death of John W. Wright, late sheriff of the city of Rich- 
mond, and, as such, administrator in Virginia of the estate of W. 
W. Glenn, deceased, is suggested, and, on motion of Johu Glenn, 
administrator of the said estate in Maryland, the same is committed 
to John Howard, Esq’r, who gave bond and qualiticd according to 
law as administrator de bonis non of said W. W. Glenn, dee’d ; and 
thereupon, on motion of said Howard, this suit is revived as to the 
said estate in the name of said John Howard, as administrator de 
bonis non of said estate of W. W. Glenn; and thereupon this cause 
came on again to be heard on the papers formerly read, the report 
of the trustee, John Gleen, dated the 18th January, 1554, in refer- 
ence to the liability of Thomas Opie as a stockholder of the de- 
fendant company, the exhibits filed therewith, from an offer of 
compromise made by said Opie; the report of said trustee, dated 
January 17th, 1884, in reference to the liability of Ilugh W. 
Sheffey as a stockholder of the defendant company, the exhibit 
filed herewith being an offer of compromise made by said Shetley, 
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to which reports there are no exceptions, and was argued by coun- 
sel. On consideration whereof, and it appearing that by reason 
of the inability of the said two stockholders, collections of amounts 
greater than they offer to pay could not be enforced ; and it fur- 
ther appearing from said reports of the trustee that it will be to 
the advantage of the fund and of the other steckholders to accept 
said offer on the grounds and for the reasons set forth in said re- 

ports, it is adjudged, ordered, and decreed that John Gleen, 
271 trustee, is hereby authorized,on prompt payment by the said 

Thomas Opie of the sum of five hundred dollars, to grant to 
said Thomas Opie an acquittance and discharge of iis liability as a 
subscriber to sixty shares of the stock of the defendant company ; 
and the court doth for like reasons further adjudge, order, and de- 
cree that the said trustee, on prompt payment of the sum of one 
thousand dollars by Hugh W. Sheffey, is authorized to grant unto 
the said Hugh W. Shetfey an aequittance and discharge of his lia- 
bility as a subscriber to one hundred and fifty shares of the stock 
of the defendant company; and the court doth further adjudge, 
order, and deerce that William J. Leake, Esq., one of the commis- 
sioners of this court, do proceed with all convenient speed to ascer- 
tain and report to the court the order of priorty in which the debts 
due by said National Express and ‘Transportation Company shall 
be paid out of any property and assets conveyed by the said deed 
of trust of the 20th day of September, 1866; and the said commis- 
sioner is directed to report specially any matter deemed pertinent 
by himself or which any party in interest may require to be specially 
stated by him. 


And at another day, to wit, at a chancery court for the city of 
Richmond, continued by adjournment and held for the said city 
the ilth April, 1884: 


JouN Tlowarp, Adm’r, &e., PITT, 
against 
Toi NATIONAL Express & TrRANsporTATION Co. & als., Def’ts. 


This day came Thomas J. Jennings, Goode Bryan, and Charles B. 
Pureell, by counsel, and moved the court for leave to file their peti- 
tion herein; to the granting of such leave the complainants, by 
counsel, objected, On consideration whereof the court doth allow 
the said petition to be filed and remands the same to the rules to be 
matured. 


And at another day, to wit, at rules, held in the clerk’s office of 
the said court on the Ist Monday in May, 1884: 

This day came John Howard, counsel for the defendants in the 
last above-named petition, and in his 6wn proper person as plaintiff 
in this suit,and waived process and service thereof on said petition, 
and, failing to answer said petition, it is ordered that unless the said 

defendants should appear at the next rules and plead, an- 
272 ~~ swer, or demur to said petition the same would be taken for 

confessed as to them and the matters thereof decreed ac- 
cordingly. 


a 


JOHN GLENN, TRUSTEE, &¢., V8. HAMILTON G. FANT. 191 


At a chancery court for the city of Richmond, continued by ad- 
journment and held for the said city on the same day, to wit, on 
the 27th of June, 1884. 


On the said last-named 27th day of June, 1884: 


Joun Howarp, Adm’r, &c., PPE, 
against 

THe Nationa Express & Transportation Co, and als, Det 'ts. 

On motion of the plaintiff, it is ordered that this cause be removed 
to the circuit court of Henrico county, to be proceeded in, heard, and 
determined by that court according to law. 

The foregoing is a true copy of all the rules and proceedings tn 
the foregoing cause. 


Teste: BENJ. H. BERRY, Clerk. 
Clerk’s fees, $108.06. 
Teste: BENJ. H. BERRY, Clerk. 


. 


In the cireuit court of the county of Henrico, continued by ad- 
journment and held for said county the Ist day of July, 1554: 


W. W. Gienn’s Apw’R 
UR. 


Tug NATIONAL EXPRESS AND TRANSPORTATION ComMPANY and Others. 


It appearing from an order of the chancery court of the city of 
Richmond of the 27th day of June, 1854, that this cause has been 
removed from the said chancery court to this court, the same is 
hereby ordered to be placed Upon the docket of this court, to be 
hereafter proceeded in, heard, and determined in this court aecord- 
ing to law. 


In the circuit court of the county of Henrico, contit.ued by ad- 
journment and held for the said county the 10th day of July, ISSt. 


GLENN’s ApM’r vs. Nat’, Ex. ann Trans. Co. &e. 


On motion of the plaintitf, the death of the petitioner, J. J. A. 
Trotter, is suggested. 

270 And at another day, to wit, at a circuit court of the county 

of Henrico, continued by adjournment and held for the said 
county Dee. 4, 1884: 


GLENN S ApM’or and Others 
is, 
NATIONAL Express AND TRANSPORTATION Company and Others. 


In accordance with directions to the clerk of this court by Green 
Peyton this day filed, bearing date the 2d day of December, 1S54, 
the petition heretofore filed by him in this cause for a rehearing of 
various decrees and any other proceedings taken in his name in the 
cause for the same purpose are hereby dismissed. 


GN 


ST ee et 
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At a circuit court of the county of Henrico, continued by adjourn- 
ment and held for said county December 9th, 1884: 


GLeNN’s Apmw’r and Others, PI’t’s, 


against 
NATIONAL Express AND TRANSPORTATION Com PANy and Others, 
Def’ts. 


It appearing to the court that this suit has abated as to the estate 
of the petitioner, J. A. J. Trotter, and it being represented to the 
court that said estate is insolventand that John E. Hurst and others, 
and Thomas L. Farish and others, stockholders, who filed petitions 
herein fora rehearing of the decree of December 14th, 1880, and 
upon which the order of 21st July, 1883, was entered, have accepted 
the terms thereof, the petition of the said Trotter and the said peti- 
tions of the several other stockholders aforesaid are hereby dismissed, 
and Jolin Glenn, trustee of the defendant company,.is directed to 
proceed to execute the said decree of December 14th, 1880 (entered 
by the chancery court of the city of Richmond, from which court 
this cause has been removed and transferred to this court according 
to law), as if the said order of July 21st, 1888, had never been 
entered. 


At a circuit court of the county of Henrico, continued by adjourn- 
ment and held for said county February 21st, 1885: 


GLENN’s ADM’R ) 
vs. >In Chancery. 
NATIONAL Ex. & Trans. Co. & als. 


On the application of the plaintiffs it is ordered that Wm. J. 
Leake, who is acting as a special commissioner of this court in this 
cause, be, and he is hereby, directed to make a complete copy 
274 ~=from the record book of the board of directors of the defend- 
ant company, heretofore produced and proven by John J. 
Kelly, of the proceedings of the said board had on November Ist, 
1866, and certify the same and file it with the clerk of this court as 
speedily as possible. 


Teport of Commissioner Leake under the foregoing Order. Filed Feb. 
25, 1885. 
Called meeting. 
: Ricnmonp, Nov. 1st, 1866. 

Present: M. G. Harman, vice-president; II. G. Fant, Wm. Devy- 
ries, La. Be. Mason, D. MS loley. 

The resignation of Mr. Echols was offered and accepted. 

Mr. Jos. Rh. Anderson, of Richmond, was unanimously elected a 
director, vice Echols resigned, and took his seat. 

The resignation of Mr. H. G. Fant was offered and accepted. 
The resignation of Gen. Jos. E. Johnston, as director and presi- 
dent, was read and unanimously accepted. 


" 
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Mr. R. P. Zimmerman, of Atlanta, Ga., was unanimously chosen 
director, vice Fant resigned, and took his seat. | 

The resignation of Mr. C. R. Mason was offered and accepted. 

Also that of Mr. Austin Dall. 

The following-named gentlemen were unanimously elected di- 
rectors, viz: J. Carter Marbury, vice Mason resigned, Lorenzo 
Norvelle, vice Johnston, resigned; Wm. Hl. Perot, viee Dall re- 
signed. 

The resignation of Wm. J. Ilawkins was offered and accepted, 
and W. If. Webb eleeted.* 

By Mr. Marnerny: Whereas it is the desire of this company to 

meet all of itsobligations at the earliest possible moment by ear- 
2709 rying out the provisions of the deed of trust made by thits 

company on the 20th day of September, 1866, by forcing by 
all legal means the delinquent stockholders to pay up their ar- 
rearages : 

Be it resolved, That the gen’l sup't, Jno. J. Kelley, Esq., be di- 
rected to immediately suspend all the business operations of the 
National Ex. & Trans. Co. at all points, dismissing all the employees 
of the company excepting the treasurer and a sufficient number of 
teamsters to take care of the horses. | 

Resolved, That the vice-president be directed to turn over all 
the property of the company to the trustees appointed under the 
above-recited deed of trust, with the request to them that they will 
advertise to receive proposals on the tenth (10th) day of December 
next for the purchase of the same in mass, and, failing to get a sat- 
isfactory bid for the same, to sell the same on the appointed day to 
the highest bidder, and that a list of all the property shall be 
open for the inspection of bidders at all the principal offices of the 
company : 

Provided, That if the said company shall, on or before said day, 
pay off the obligations in said deed secured and sct forth the said 
property shall be redelivered by the said trustees to the said com- 
pany or its agents. 

Resolved, That the president, or, in his absence, the vice-presi- 
dent, be directed to place all the claims against delinquent stock- 
holders in the hands of competent persons for collections, with 
directions to pursue the utmost limit in enforcing the payment of 
the same, allowing not over five (5) per cent. for collecting the same. 
When paid, all such sums shall be paid over to the trustees for dis- 
tribution amongst the creditors according to the terms of the trust, 
the board deeming it just that all delinquent subseribers shall be 
required to pay up before new requisitions be made. 

Adopted unanimously 

By Mr. Anderson—Resolved, That the president, or, in his ab- 
sence, the vice-president, be instructed to apply to the General As- 
sembly of Virginia, if practicable, on the first day of the ensuing 


*NoTeE BY ComMissioner.—-The words “the resignation of Wm. J. Hawkins was 
offered and xecepted and W. H. Webb elected are in peneil in’ the original, and 
ure copied herein in pencil, in like thinner 

W. J. LEAKE, GCom’r. 
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session, to make such amendments of the charter as were indicated 
by the stockholders at their recent meeting, and in addition thereto 
an amendment authorizing the company to buy in the stock of de- 
linquent stockholders, if, upon legal advice, there be no objection 
thereto. 

Adopted unanimously. 

By Mr. Harman—k esolved, That the vice- president be directed to 


bring a suit for damages for — dollars against the Adams Express 
Co., or individuals of the same, provided eminent counsel 
275 can be found to bring the suit upon a contingent fee of 50 


per cent., with a certain fee of SOUU. 

Adoptcd by following vote: 

Ayes—Zimmerman, Marbury, Foley, Anderson, Harman. 

Noes— Devries. 

Wm. H. Perot was next elected by a unanimous vote president of 
the company, at a salary of twenty- tive hundred doll: ars ($2,000) per 
annum, and Mess. Devries and Foley were appointed a committee 
to wait upon Mr. Perot, inform him of his election as president, 
and request his acceptance of said position, On motion, Mr. Har- 
man was substituted vicc Devries as one of the executive committee 
of the company. 

Qn motion, the meeting adjourned sine die. 

M. G. HARMAN 
| ice-President. 


J. V. H. ALLEN, Secretary. 


GLENN'S ADM R 
is, t 
NATIONAL EExpress & TRANSPORTATION COMPANY | 
and als, 


In Chaneery. 


Cowhk’s Orrice, Ricumonp, Va., Feb’y 21st, 1885. 
To the eircuit court of Henrico: 


Pursuant to the order made in this eause on this day the under- 
signed has caused to be made “- foregoing copy of the proceedings 
of the board of directors of the National E xpress & Transportation 
Company, at a meeting held on November Ist, 1866, as appears on 
the record book of said board of directors. bei ing the same book pro- 
duced by . Jolin te Kelly, with lis deposition taken before Com'r 
Kean on April 26th, 1880, and therein styled “ Record N. E. & T. 
Co, board of directors,” “una | he reby certify thi: ‘it the foregoing is il 
true copy. 

Given under my hand this 2 Ist ——, 1SS5. 


WM. J. LEAKE, 


Comr in Chance ry. 
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aw Petition of Thomas J. Jenninas and Others. in the Chancery Court 
nr aes a? J 
of the Cily of Richmond, April, ISS4, Reef rred lo vit p 208, 
Supra, of this Record, and filed April l : ISS4. 


In the Chancery Court of the City of Richmond. 


W. W. Gienn’s Apw'r ef al. 
Us. 


Tur NATIONAL Express & TRANSPORTATION Co. ef al. 
Petitioner of Thomas J. Jennings ¢ al., filed 11th April, 1854. 


By leave of the court your petitioners, Thomas J. Jennings, Ed- 
ward B. Pureell, and Goode Bryan, of the county of Richmond, State 
of ( corgla, respectfully represent that they are holders of Ct rtificates 
of the capital stock of the said National express and ‘Transportation 
Company, and as such holders interested in the proceedings in said 
cause had and to be had. 

Petitioners were not served with any process in said cause, were 
not made parties defendant, and, living in a distant State, lad no 
notice whatever of any kind of the pendeney of said proceedings 
until in October, 1SS3, and then had the scant notice of il demand 
for an assessment decreed against them, without notice or day in 
court, Which put them on inquiry; and now, at the first term of said 
court, after their ascertainment of the facts connected with the ren- 
dition of the partial Or interlocutory decree In said cause made on 
the — ——, —, by your honorable court, petitioners CONC, by their 
counsel, and petition to have the said cause reheard and the mani- 
fest Injustice of said decree corrected, as well for petitioners as for all 
others like interested with them who may join petitioners under the 
proper orders of the court here to be granted; and, for crounds enti- 
tling petitioners to have said decree opened and a rehearing had, peti- 
tioners aver that the record of said cause discloses the following, Lo 
wit: 

l. There was no appearance for any of the defendants in said 
cause against Whom substantial relief was prayed. 


2. There was no relief decreed against any defendant in said cause 
who did appear, 

3. By the said deerce a large number of judgments, aggregating 
in amount many thousands of dollars, to wit, two hundred thousand 
dollars, or some such sum, were granted to various parties Or persons 
who hac never by pron r proceedings become parties complamnant 
in said cause before said judgments were granted in their favor against 
the said National Express and Transportation Company. 


275 4. By said deeree the report of the commissioner of said 

court was confirmed, in which report was incorporated a find- 
ing of an immense sum of money against said National Express and 
Transportation Company in favor of persons not complainants in 
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said proceedings and of whose claims no notice whatever of any kind 
was given to said National Express and Transportion Company be- 
fore the time that they (said claims) were passed on by said commis- 
sioner and adjudicated against said defendant company (and as a 
consequence against petitioners, if they shall be held to be stock- 
holders in said defendant company) by the said decree, said sum be- 
ing all of said amount decreed as the indebtedness of said defendant 
company, except the claim known as the Glenn debt, on which said 
suit was originally brought. 


5. Petitioners are advised that the service of said complainant’s 
writ was illegal on the parties defendant purporting to have been 
served, being advised that it appears of record in yourhonorable court 
that the officer perfecting such pretended service on the pretended 
officers or agents of said defendant company was at the time of such 
service the deputy of the administrator of the said W. W. Glenn, 
and being further advised that under the laws of Virginia the title 
to personalty of estates vests in the administrator, and that it appears 
of record in this cause that said suit was regarding personalty. 


6. Petitioners are advised that it appears from the record in said 
cause that the service on said defendant corporation was not in ac- 
cordance with the statute in such cases made and provided. 


7. Petitioners are advised that said decree is based upon a bill in 
equity lacking in substantial parties defendant ; that it appears from 
the record that the substantial relief prayed was against the stock- 
holders of the capital of said defendant company ; that said bill 
averred there were no assets of said defendant company save the 
said capital stock ; that said bill averred that there were stockholders 
in the State of Virginia, but that it appears from the record of said 
cause that no one of said stockholders was made party defendant as 
such ; that no stockholder appeared and defended, and that the class 
against whom the only real relief was decreed was not sued nor 
served, nor by any representative appeared and defended. 


8. Petitioners are advised that it appears from the record of said 
cause that said decree by default was granted without proof made to 
the court that the precedent conditions of the charter authorizing 
the said defendant company to sue and to be sued, to do business 
and contract debts, were ever complied with. | 


9. Petitioners are advised that it appears from the record in said 
cause that the original contract of subscriptions of stock were never 
placed in evidence before the court granting said decree, which said 
deeree was based upon a report us to the said stock subseribers and 
the said adjudicated indebtedness. 


279 10. Petitioners are advised that said decree by default was 
granted in the absence of proof to the court granting the 
same; that the pretended oflicers or agents, directors, cashier, and 
i . . ‘ , , as . = 
president ol said defendant company, by service (of the character 
aforesaid), on whom the complainant seek to bind said defendant 
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company, were ever lawfully elected or appointed to their said offices 
or ever acted as such in and about the affairs of said defendant corm- 
pany, petitioners being further advised that the question as to the 
legal existence of said corporation, its officers and agents, and who 
they were and how appointed or elected, was not nor by its nature 
could have been submitted to the said commissioner, and that proof 
before said commissioner on that subject should not have operated 
as proof to the court in the granting of said decree. 


11. Petitioners are advised that it appears from the record of said 
cause that all of said pretended indebtedness for which decree was 
had against said defendant company, except the said Glenn claim, 
was prima facie barred by the statutes of limitation, and that no proof 
was submitted to the court granting said decree relieving said claim: 
of indebtedness from the operation of said statutes, but that the 
same appeared to be stale demands. 


12. Petitioners are further advised that the court appointing the 
said Jolin Glenn as trustee, the said Glenn being at that time a non- 
resident, to wit, resident in the State of Maryland, had no jurisdie- 
tion of the person of said trustee, and no jurisdiction to make said ap- 
pointment ; and petitioners pray that complainants in said cause may 
be duly served with legal notice of this their petition, and required 
to show cause, if any they can, why this petition should not be 
granted, said complainants being John ILoward, Esq., administrator 
de bonis non of the estate of W. W. Glenn, deceased, the Baltimore 
and Ohio Railroad Company, and various others, as appearing from 
the records of said cause. 


And petitioners, verifving the forgoing grounds by the reeords of 
said cause here in this court remaining, pray that said CL part deeree 
may he set aside and a rehearing had, to the end that equity may 
be done : and will ever pray, XC. : 

A. i. OCGA. 
Pet's Atty and Counsellor. 


Ata cireuit court of the county of Henrico, continued by adjourn- 
ment and held for the said county January 27th, 1SS5: 


GLENN’s Ap ’r, &e., Pt’ ils, 
against 
Tue Narionat Express & Transrorration Co. & Others, Def’ts. 


Qn motion of the complainants, the other creditors whose 
250 claims were established by the deeree entered in this cause on 
the Lith day of December, ISSO, it is ordered that the order 
entered at rules on the last Monday in May, 1884, in the matter of 
the petition of Thomas J. Jennings, Goode Bryan, and Charles’ B. 
Pureell, be set aside, and, by leave of court, said complainants and 
creditors this day filed their joint and several demurrers and answer 
to the said petition, and the hearing of the same is continued until 
Tuesday, the 3d day of February next. 


was. 
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Demurrer and Answer to the Foregoing Petition. 
In the Circuit Court of Henrico County. 


GLENN’s ADMINISTRATOR and Others 
Us. 
Tue Nationat Express AND TRANSPORTATION Company and Others. 


In the matter of the Petition or Bill of Tuomas J. Jenninas, Ep- 
warp B. Purcetn, and Goopre Bryan, stockholders of said com- 
pany, in behalf of themselves and for all others in like interest. 


The joint and several demurrer and answer of John M. Glenn, ad- 
ministrator d. b. n. of the estate in Virginia of W. W. Glenn, dee’d 
(recently appointed as such in place of John Howard, who was 
appointed and qualified only for the special purpose of reviving 
the suit upon the death of John W. Wright, formerly adminis- 
trator, and who was removed at his own request and in accord- 
ance with the understanding at the time of his appointment and 
qualification), the Baltimore and Ohio Railroad Company, the 
Bank of-Commerce (of Baltimore), Francis Murray, for the use 
of John R. Terry, &e., Henry M. Bash, trustee, Luke H. Miller, 
the Philadelphia, Wilmington and Baltimore Railroad Company, 
the Richmond, Fredericksburg and Potomae Railroad Company, 
the Richmond and Danville Railroad Company, the Wilmington 
and Weldon Railroad Company, in behalf of themselves and all 
others, creditors of thesaid National Express and Transportation 
Company, whose claims against said company are established in 
this suit, to a certain petition or bill filed on the 11th day of 
April, 1884, by the said Thomas J. Jennings, Charles Bb. Purcell, 
and Goode Bryan. 

The said demurrants jointly and severally say that the said peti- 
tion or bill is msuffieient in law and ought not to have been per- 
mitted to be filed, and for reasons appearing upon its face and upon 

the face of the record in this suit, to which it refers, and which 

281 is to be considered in connection therewith, they jointly and 

severally demur to the said petition and pray that it may be 
rejected and dismissed with costs. 

And without waiving, but still insisting upon, their said demurrer 
the said creditors, for answer to the said petition, say that they 
promptly, by counsel, entered their appearance to the said petition, 
at the May rules (1854), by a special appearance, filed in writing, 
prayed to be considered as part hereof, and that they were then, 
and have at all times since been, in readiness to give the said peti- 
tioners aliearing upon their said petition; and thatas they promptly 
appeared to the same to prevent delay and expense, so they have 
ever been willing and anxious that that object should be accom- 
plished by a speedy hearing, and that it has been by no fault or de- 
fault on their part that such hearing has not before been had: and 
while they do not impute to the said petitioners intentional delay 
in this matter for wrongful purposes, certain it is that the delay has 
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operated to the advantage of the petitioners by procuring continu- 
ances and preventing a trial of the suits in Georgia brought by the 
trustees against them under said decree of the 14th December, 1580, 
because of the pendency of said petition in this suit; and certain 
it is that the pendency of the said petition has operated greatly to 
the detriment of these respondents and to the efficient execution of 
the said decree and of the trust of the deed of trust of the company, 
which, by said decree, for the first time after a lapse of fourteen 
years, was placed in a condition to be executed. For, as will here- 
inafter more fully appear, the pendency of said petition, and others 
recently dismissed by this court, has disastrously retarded and in 
large part suspended the execution of the said deeree, and, of course, 
the trusts of said deed, to the incalculable loss of the trust fand and 
the imminent danger of its inadequacy to satisfy the said trust 
while all of the courts before which, upon suits brought by the said 
trustee against stockholders by authority of said decree and said 
deed of trust, in which a trial has been had have uniformly sus- 
tained the validity of the proceedings of the chancery court of the 
city of Richmond, in which the suit was instituted, the trial of a 
vast number of suits pending in the different States has been yirtu- 
ally arrested by the pendency of said petitions. 

Respondents further state that already three several similar peti- 
tions have been filed by delinquent stockholders in behalf of them- 
selves and others, and after a full hearing such redress was had by 
compromise as was satisfactory to them as representatives of all of 
the stockholders, as will be fully hereinafter shown, and respondents 
here in limini respectfully protest against the hardship and injustice 
of having, from time to time and term after term, to be called upon 
to answer petition after petition, without end, of a few ou, of a thou- 

sand stockhoiders of a company, whose only claim to /ocus 
282 ~— standi in court is grounded upon their own laches and default 

for nineteen years, in the performance of plain, legal, and 
moral duties of the highest obligation. 

In the hope and trust that this will be the last of such petitions 
permitted to be filed or entertained jor any purpose, these respond- 
ents will proceed to answer the same, by way of convenience to this 
court. now new to the case (from recent transference to its jurisdic- 
tion), and to save time and labor in specially referring to the volu- 
minous proceedings at large 

And, in the first place, respondents say that it is true the said 
petitioners were not made parties defendant, and for obvious reasons ; 
in the first place, they were neither necessary nor proper parties, 
and might have successfully demurred to the bill if they had been 
made parties; and, secondly, because “living in a distant State” 
they were beyond the jurisdiction of the court, and could not by any 
means be served with process, if proper parties, which they were hot, 

The whole proceedings were had to obtain the due execution of 
the trusts of said deed of trust executed by the company on the 20th 
September, 1866, for the payment of its debts, and was brought by 
leading creditors in behalf of all secured by the deed against the 
company, its officers, and the trustees in the deed, and it is new law 
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that in a suit to enforce the execution of the trusts of a deed of trust 
made by a corporation to pay debts or to foreclose a mortgage given 
by a corporation for the same purpose the stockholders in the cor- 
poration are cither necessary or proper parties. By the very con- 
stitution and nature of such an organization the corporation and 
the corporate agents represent the stockholders, who act and are 
acted upon only through them. 

And now, taking up seriatim the enumerated grounds of equitable 
interference in behalf of said three small stockholders : 

1. As to the first ground, to wit, that there was no appearance 
for any of the defendants in said cause against whom substantial 
relief was prayed, respondents say that the statement is not true in 
fact, because the trustees did appear, and important relief was sought 
and obtained against them in removing them from office; but that, 
assuming the allegation to be entirely true, it is a matter for which 
these respondents are not responsible, as it was not in their power, 
nor was it their duty if in their power, to compel the defendant 
company to appear and defend itself; and respondents further say 
that if the petitioner and his co-stockholders did not choose to keep 
up an efficicyt directory for due attention to their affairs 1t was 
theirown fault and default, and they cannot plead their own laches 
as a ground for setting aside a decree obtained upon process against 
this company, duly served according to law. These respondents 
were constrained to take a deeree against the company by default or 

not at all, and they have yet to learn that a decree had by 
285 default, upon process duly served, is not as valid and binding 

as any other on all the parties against whom it is so taken, 
and they are advised that if the law were otherwise adversary judi- 
cial proceedings would be impossible. 

2. As to the second allegation, to wit, that there was no relief de- 
creed against any defendant in said cause who did appear, respond- 
ents say the same is not true, because the trustees as aforesaid did 
appear, and practical and important relief was obtained against 
them in the fact of their removal; but if the allegations were true 
respondents would be at a loss to see in the circumstance any reason 
to set aside said decree, unless the jurisdiction of the court, in the 
administration of justice, is to be made dependent, as now contended, 
upon the pleasure of the defendants sued, and can be defeated at 
will by their voluntary disregard of the process of the court. 

3. In respect to the third allegation, to wit, that judgments to a 
large amount were granted in favor of various parties who had never 
by proper proceedings become parties, the statement is wholly un- 
true and must have been made in profound misconception of the 
nature of the proceedings had before a commissioner in Virginia, 
taking accounts under an order of court upon a creditors’ bill of 
debts secured by a trust deed and to be paid out of the trust fund 
thereby granted for the purpose. The report of the commissioner 
of the 19th of June, 1880, was but the exeeution in the usual and 
regular way of the decree for an account of the debts and assets of 
the company entered 6th October, 1879, and in point of fact every 
claim proved before the commissioner and established by the court 
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in its decree of December 14, 1880, was represented by counsel and 
known to be so both by the commissioner and the court, and the 
fact of such representation appears of record, 

4. In respect to the fourth allegation it is somewhat the same in 
substance as No. 3 and is based upon a like misconception of the 
nature of the procecdings under a creditors’ bill and the common 
practice therein. ‘The company was first duly served with process 
in the manner prescribed by law, and the cause having been duly 
matured the said order for an account of debts and assets was entered 
on the 6th of October, 1879, and after due publication of the time 
and place of taking said accounts the same were duly taken and 
reported, and the said company and all parties concerned had full 
legal notice of all the said proceedings in the manner prescribed by 
statute law and familiar in practice in Virginia. 

5 and 6. Regarding the allegations contained in specifications 
No. 5 and No. 6 of said petition, respondents are advised that, taken 
together, they constitute but one ground of contention, which ts, 
that process was not duly served upon the company, because it 
was served by a deputy sheriff, whose superior officer was as 

administrator in Virginia of W. W. Glenn’s estate, the com- 
284 = plainant in the creditor’s bill; but respondents say that here 

again the petitioners have entirely mistaken the law and 
practice thereunder in Virginia. The service of the summons as to 
the company was a good and valid service. The sheriff was not a 
party in his own right, and was party only as auxiliary adminis- 
trator of a foreign intestate, who owed no debts in this State and 
owned no property in this State, except the claim in this suit, but if 
the sheriff had been plaintiff in his own right by the law of Vir- 
ginia the summons might have been served as a notice is served, 
and a notice may be and constantly is served by the plaintiff him- 
self. 

And in the absence of an express statute authorizing this to be 
done by the immemorial common law in force in the State a sheriff, 
though plaintiff, may serve a summons in a suit. Here the sheriff 
was In point of fact merely a nominal and technical plaintiff (the 
real person to receive from the court or from the trustee in the deed 
of trust, being the Maryland administrator of said W. W. Gilenn’s 
estate), and the fact is that John M. Glenn, of Baltimore, Maryland, 
one of the children of said W. W. Glenn, is now the administrator 
in Virginia of said estate, and the further fact is that said sheriff, 
nominal plaintiff as aforesaid, was only one of many plaintiffs who 
were in legal effect all of the creditors of the company, in whose 
behalf the suit was brought, and who subsequently appeared therein 
and took the benefit thereof. The service was in accordance with 
the long usage and practice of the courts of this city and of the said 
chancery court of the city of Richmond, in which the suit was 
brought, ever since it was a court, and no question was ever made 
about the regularity of such a service until made in this case; but 
if the service was irregular, which is denied, the objection should 
have been made by the company itself by plea in abatement, and 
could not be made now even by it after a decree by default. Much 
26—OS2 
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less can it be made by defaulting stockholders, debtors to the com- 
pany, in order — evade payment of the company’s debts out of a 
trust fund for that purpose wrongfully kept in their hands; and 
the objection, if valid, would be equally valid in an action at law 
by the trustee upon said assessment against said stockholders as if 
made in thissuit; but the objection is frivolous, as has been shown. 

7. As to pretension No. 7, respondents are advised that all of the 
parties were before court necessary for the jurisdiction it assumed 
and exercised. All of the creditors of the company were duly 
brought before the court by the creditors’ bill and the proceedings 
thereunder. The company was duly served with process, as were 
also the president and directors and the trustees, and the trustees 
appeared and answered the bill. The whole object of the suit was, 

in general terms, to obtain an execution of the trusts of said 
285 deed of trust executed by the company for the payment of its 

debts, and to this end an assessment upon the unpaid sub- 
scriptions of the stockholders conveyed by said deed as debts due to 
the company, and which, without such deed, were pledged by law 
to the peyment of the company’s debts. 

And the novel proposition is now asserted that the debtors to the 
company who, by the act of the company, owe that fund to the 
trustee were necessary Individual parties to a suit authorizing the 
trustee to collect the trust funds in their hands—that is to say, in a 
stil against a corporation to enforce the payment of its debts out of 
the corporate property it is necessary to have personally before the 
court all of the debtors to the corporation, because the money is to 
come out of them with which the debts are to be paid: 

The petitioners, by becoming stockholders without paving their 
subscriptions in full, necessarily became debtors to the company uc- 
cording to the terms of the contracts of subscription; but the fact 
ot such Indebtedness, While if created ah obligation of payment, 
conferred ho rights Upol the debtor tus such: all of the rights of 
such a person were the inchoate rights of a stockholder and accrued 
to him only in that capacity, and then the question arises whether, 
In a suit uealust a corporation to enforce the payment of its debts, 
the stockholders as such are Hhecessary parties, and that question al- 
swers itsel’. ‘The distinctive characteristic of a corporation or joint 
stock CO Mpany ot this kind—the chief, if not ouly fundamental, ele- 
ment and condition of its existence—is the faculty conferred upon a 
number of persons of contracting and being contracted with and of 
Ssulng and — sued Upon such contracts as Ohe person, inthe name and 
by the mstrumentality of a collective agency, and its charter is but 
an agreement between them and the State by which the corporators 
or members of the company consent in advance to that mode of 
business and of proc dure, and henee notifieation of legal proceed- 
Ings given In that mode is binding on the collective body and upon 
each and all of its component parts, Itisa creat privilege and con- 
venience for a multitude of persons to be able to contract and be 
contracted with and to sue ana be sued is one person, and to be lia- 
ble only for a specified amount for the contracts thus to be made and 
enforced; and when contracts have been thus made and suit has thus 
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been brought, and jurisdiction thus acquired to enforce them, it does 
not lie in the mouth of any member of the company to say that, in 
addition to suing and serving process upon him and lis associates 
collectively, in the manner agreed upon beforehand in their charter 
or articles of association, and thus after having fully obtained juris- 
diction to enforee the social contracts out of the social property Thpeon 
the express terms upon which those contracts were made and that 
property acquired, it was also incumbent on the ereditors, who had 
trusted to and acted upon that agreement and basis of things, to sue 

each corporator individually in the same suit, and serve him 
286 individually with process, as conditions precedent to juris- 

diction over the corporate contracts and property, by the 
charter of this company, constituting with the general statute law of 
the State its articles of association, it is expressly provided that J. 
kK. Johnston and others named, and their associates, successors, and 
assigns, should be a body corporate and politic, by the name of the 
National Express and Transportation Company, for the parpose of 
an express and transportation business, and as such to sue and be 
sued, plead and be impleaded, contract and be contracted with, ane 
should have power to make ordinances, by-laws, and regulations for 
the government of all under their authority and the proper conduct 
of its affairs, and it was further expressly provided that the said 
company should elect “ stockholders to act as directors, who shall 
represent the said company and manage the business thereof.” and 
in pursuance of these provisions there was constituted and continued 
il president ana board of directors as active managers of the com- 
pany, having full power and charged with the duty of representing 
the company and taking care of all ef its affairs. by the general 
law of the State and the express terms oO suid charter said officers 
were to continue in office until their successors should be Lp porate dl; 
and by the general law of the State also, said corporation was to 
continue in existence, and was to sue and be sued tn respect of its 
contracts and property indefinitely until all of its labilities should 
be enforced and its property distributed among those entitled thereto. 
It was Upon these conditions and this basis and und rstanding thicat 
credit was given by the public to this company for whatever it re- 
quired in the prosecution of its business, and it has been upon the 
sume conditions, basis, and understanding that this suit was brought, 
wnd has been proceeded in to enforce the labilities thus contracted ; 
and these respondents ure advised and insist that no one or any 
member of the more than one thousand Persons who COLD pose this 
COMPANY, and who are scattered over LWwenty-one States and two 
continents, can acquire any right to set aside the fundamental con- 
ditions aforesaid, or elaim to be individually sued upon the corporate 
contracts, by reason of the failure ana me lat ct on their prarl to ke Cp 
up an efficient directory to represent them in respect of the business 
of the COMMpany and all litigation touching the Siithe’. Dy their 
laches and the dereliction of their agents, encouraged and per- 
mitted by their own acquiescence and example, they could neither 
deprive the creditors of the COTELP MATL ot plain legal rivlits uc- 
quired under its charter carnch thie ceneral law of the land, nor 
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create any new rights for themselves, and it would be monstrous 


if contracts authorized and made under a fundamental law, with 
one juridical person, and to be enforced by suit against one jurid- 
ical person, the legal representative of a thousand or any number 

of natural persons, could thus, in defeat of law, right, and 
287 justice, be converted into individual contracts made with the 

thousand natural persons, and be enforced only by suit against 
each eo nomine, scattered in different jurisdictions over the face of : i 
the earth and impossible to be reached by legal process. espond- 
ents are advised that the stockholders of this company, after having 
agreed to be contracted with and to be sued in the manner above 
stated, and taking the chances of making a profitable speculation In 
that way upon a limited liability, could not elect, when the specula- 
tion proved disastrous, to abandon the enterprise, throw all the bur- 
den of its losses upon their creditors, and by their negligence and 
default fail to keep up an active representative agency, and then 
claim immunity from the legal effect of a decree rendered against 
the company in accordance with the terms of their original agree- 
ment and the express provisions of statutes enacted to prevent such 
an outrage. 

Said petitioning stockholders, being citizens and residents of 
Georgia, were in fact out of the jurisdiction of this court and could 
not personally be brought within it by any process of law, and it is 
not for them to complain either of not having been individually 
sued themselves, or that other stockholders, residents of Virginia, ii 
were not so sued, vhen those stockholders have not chosen to make 
such complaint on their own account, and who, if they had been 
sued could have successfully demurred to the bill for having made 
them parties, which has been the law for two hundred years. 

Upon the whole, respondents are advised and insist that said de- 
cree is a valid decree against the said company ; thatif it is so valid 
against the company it is alike valid against the stockholders, and 
they are bound thereby ; that if it be not so valid, by reason of the 
personal absence of said petitioners, they can take advantage of the 
fact elsewhere and in every jurisdiction as well as in this suit; that 
they have Seen by their own agreement in advance embraced 
in the express terms of the charter of said company, lawfully sued 
in the name and by the agency of the company, whose directory 
represents them in all things, and that the validity of these pro- 
ceedings cannot be impaired by virtue of the nineteen years’ default = 
of the petitioners in providing themselves better representatives, 
or by virtue of their neglect now to call upon those representatives _— 
to act or to take any steps toward replacing them by others more 
efficient in attention to the business of the company, or by virtue 
of the profitable immunity which the said stockholders have so 
long enjoyed and secured to themselves, simply by doing nothing 
toward the fulfillment of their clear duty, and by that means of 
interested laches, to the utter disregard of the rights of the ereditors, 
have avoided the assessments necessary and proper to be made for 
the payment of the debts of the company, and which it would 
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have been the first business of a faithful directory to make 
288 and assist in enforcing by the trustees charged to collect the 

same. The pleadings, proofs, records, and proceedings had 
and filed in this case abundantly show that it was only after having 
been obstructed and baftiled for fourteen or fifteen vears by the 
oflicers of the company (allowed to remain in office by the stoek- 
holders) and by the original trustees in the deed of trust (selected in 
invilum as to the creditors), who were acting In concert witht promi- 
nent stockholders, that the creditors were at last enabled, by getting 
possession of the books of the company in 1IS79-’S0, to obtain the 
evidence essential to the prosecution of this suit, the institution of 
which was rendered necessary by the said profitable laches of the 
stockholders and the co-operative Inaction and default in duty of 
their agents and trustees. In point of fact, by a fraudulent general 
stockholders’ bill against the company, its officers, and the trustees 
in said deed pending in the circuit court of the United States for 
the eastern district of Virginia from the Sth day of August, 1566, until 
the 11th day of December, 1880, the trustees in said deed were en- 
joined and restrained from preceeding to execute the trusts in favor 
of the creditors, and the injunction was then dissolved and the suit 
dismissed only on the motion of said creditors, in order that they 
might be disentangled by the pendency of those proceedings In the 
prosecution of these instituted by themselves. Anda similar general 
stockholders’ suit against the said company, its officers, and the said 
trustees, originally brought in a State court of the city of New York, 
in September or October, 1866, and afterwards removed to the cir- 
cuit court of the United States for the southern district of New 
York, is still pending, and a similar injunction Is still in force. The 
substituted trustee appointed by the chancery court of the city of 
Richmond, and now executing the duties of his trust under the 
supervision of this court, has not been able to proceed against the 
stockholders in that State because of the pendency of that suit and 
Injunction, and he has been deterred from appearing therein and 
asking for a dissolution of the injunction because of the successive 
petitions filed by different sets of stockholders in this suit praying 
for a rehearing of said decree of the 14th of December, ISSO, and 
obstructing its execution in every possible way. During the un- 
molested pendency of the said stockholders’ suit and injunction in 
the circuit court of the United States for the eastern district of 
Virginia the stockholders everywhere seemed to be content, as inae- 
tion in the collection of unpaid subscriptions for satisfying the debts 
of their company was continuing exemption on their part from 
! doing their duty In bearing the losses of their speculation Instead 
of casting them upon their creditors. But assoonas those creditors, 
after so many years of vain effort, succeeded at last, in IS79-’SO, in 
obtaining the books of the company, and thus the evidence essen- 

tial to the successful prosecution of this suit—that Is to 
250 say, essential to the ascertainment of the debts of the com- 

pany in order to the levying of a proper assessment and to 
the discovery of the names and locality of the stockholders in the 
different States, the amount of their several subscriptions, the as- 
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signments of stock, and the several assignors and assignees thereof, 
all of whom are by express statute made responsible for the pay- 
ment of the unpaid subscriptions—as soon as the long-battled and 
defrauded creditors, having obtained these means of self-protection, 
proceeded regularly in accordance with the statute law and the gen- 
eral and established principles and practice of chancery to have 
done by the court, what the official agents of the company, the com- 
pany itself, its stockholders and its chosen trustees, had so long 
failed to do, and bad obstructed and prevented from being done, and 
the deeree of December 14th, 1880, was entered, and an efficient 
trustee appointed clothed with the power and duty of suing the de- 
faulting stockholders for an assessment upon their unpaid subscerip- 
tions—10 sooner was this done than a new system of laches was set 
on foot by different sets of stockholders—that of filing petitions In 
this suit for a rehearing of said decree and the arrest of the whole 
roceedings. 

All of the great labor, trouble, and expense of this suit, necessita- 
ting, besides large home expenses and costs, the employment of coun- 
sel and institution and costs of suits in twenty-one different States of 
the Union against recusant stockholders, would have been long ago 
avoided if the stockholders themselves had done their plain duty. 
And now when sued on the original decree of assessment in this suit 
of December 14th, 1580, as the said petitioners have been sued to 
compel the enforcement ofa long-neglected and advantageous breach 
of leoa| and moral obligations of the highest dignity, they come for- 
ward at last, at the end of the law in their several States, and to 
avoid payment of the judicially-ascertained debts of the company, 
seek to get rid of a decree rendered by detault, when the default was 
due to their own long laches and neglect of duty, alike to the ered- 
itors and to themselves. 

And they do this without offering any indemnity or security 
against the great loss and damage that must necessarily result from 
setting aside said proceedings, which would suspend or set aside also 
the hundreds of suits based thereon in the different States, render 
useless the large expenditures already made or incurred in costs and 
counsel fees therein, as well as in this, the mother suit, and with- 
out offering any indemnity or security against the infinitely 
greater loss and damage to the trust fund by reason meanwhile of 
the death, insolvency, and embarrassments of other stockholders, 
during the delay incident to the pendency and prosecution of pro- 
ceedings de novo in this court, at the instance of these three Georgia 

stockholders, of whose solvency nothing is alleged or known. 
250) And respondents are reliably informed and here state the 

fact to be that the great majority of the Georgia stockholders 
are embarrassed, if not insolvent, and that it will be difficult, if not 
Impossible, to collect from them by any process of law even the as- 
sessment made by said decree. 

Respondents in this connection beg leave to refer, as if herein in- 
corporated, to the various official reports made by John Glenn, 
trustee, showing the condition of the trust fund and also showing how 
absolutely necessary it is that the promptest and most efficient steps 
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should be taken for the further collection of the trust fund necessary 
to pay the large indebtedness of the company and the great expendi- 
ture of litigation and costs In collecting the same. It is extremely 
doubtful, indeed, whether the whole of the solvent subscriptions will 
pay the debts of the company and the expenses of enforced collection ; 
and it is under these circumstances that three only of a thousand 
stockholders, and these in a distant State and who dispute the facet 
of their being stockholders at all, gravely ask this court to set aside 
all of the proceedings of the chancellor of the chancery court of the 
vity of Richmond regularly had in this cause and all of the proceed- 
ings based thereon already had in’ his honorable court since the 
cause has been transferred to its jui:sdiction. 

8. In regard to the allegation that it appears from the record that 
said decree by default was granted without proof being made to the 
court that the precedent conditions of the charter authorized the said 
defendant company to sue and be sued and to do business and make 
contracts was ever complied with, respondents say that the fact of 
the legal organization and existence of said company was not put in 
issue 1n this suit and could not, indeed, have been thus collaterally 
inquired into; but if the fact of such organization, or any fact nee- 
essary to show the same, had been put in issue it would have been 
proved. 

¥. In respect of the allegation that it appears from the record that 
the original contracts of subscription were never placed in evidence 
before the court granting said decree, respondents are advised that 
the same is wholly immaterial. By express statute the persons in 
whose names shares of the stock stand on the books of the COMpany 
are the owners thereof as regards the company, and the commis- 
sioner properly reported to the court from the books the stock thus 
appearing to have been taken and held, but neither the commis- 
sioner nor the court undertook to indicate or determine who were or 
are the stockholders in said company, which, indeed, would have 
been an idle absurdity and impossibility. When persons are sued 
upon said decree as stockholders it will be open to them to show, if 
they can, that they were never owners of stock in the company, and 

if successful will defeat the suit. That course is entirely open 
201 to the petitioners in the suits brought against them by the 

trustee In the State of Georgia, and the jurisdiction to pass 
the said decree in no manner depended Upon the fact whether or not 
the petitioners or any of them were originally subscribers to said 
stock, or whether or not their original contracts of subscription were 
before the court when rendering said decree. 

10. In reference to the intimation in said 10th specification re- 
spondents Suv that In point of fact full pr of was before the commis 
sioner, In the books of the company and otherwise, of the legal 
existence of said company and of the regular election of the otheers 
hamed in the original and amended bills, and that ample proot 
appears in the record of every jurisdictional fact necessary for the 
Maturity and proper heariag and adjudication of the suit, and the 
court so held in the said decree, wherein it is recited and determined 
that the cause had been regularly matured and proceeded in as to 
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all of the defendants. Said petitioners do not venture to make any 
averment to the effect that said corporation has no legal existence, 
or that its said officers were not duly elected, but only that proof 
was not furnished as to the same. Respondents are advised that the 
legal existence of said corporation is a matter that cannot be inquired 
into in this collateral way, but that if it could be it was not neces- 
sary to furnish proof of a fact not put in issue by the pleadings, and 
that for all of the purposes of this suit it was sufficient to aver and 
show that the said company acted as a corporation, and that, in the 
absence of its reputed president, the summons against it was duly 
served upon the only cashier it had in the city of Richmond, and 
also upon one of its directors, resident in said city; and respondents 
sav that not only was this done, but that for four successive weeks 
a copy of said summons was duly posted, and was also duly pub- 
lished in the Richmond State newspaper, published in the said city, 
which of itself, 4n the absence of a proper officer upon whom service 
could be made, would have been, by express statute, a good legal 
service upon said company. 

11. As to the intimation that the c.aims established by the said 
deerce, except the Glenn claim, were barred by limitations, respond- 
ents say that no plea of limitations was filed to any of said claims, 
but that if such plea had been filed all of said claims were secured 
by the deed of trust mentioned in the proceedings, and that as to 
remedies against the trust fund thereby dedicated to their pay- 
nent no statute of limitation has any application, and that the 
remedy under said deed of trust will not be affected by any lapse 
of time short of the period sufficient to raise the presumption 
of payment; and it abundantly appears by the record that all of 
the delay in the proseention of said remedy arose from the illegal 
and wrongful conduct of the officers of said company and the 
trustees of said deed alike in failing to execute said trust and in 
thwarting the efforts of the creditors to enforce execution of the 

same by concealing and withholding from them the stock 
292 and other books of said company, which, indeed, were only 

made accessible for the purposes of this suit in the fall of the 
year 1579, when, for the first time since 1867, they were produced 
by the surviving trustees. Fora brief period in 1566 and 1867 the 
said books were in the possession of a receiver of said company 
appointed by the circuit court of Baltimore, but the order of his 
appointment was soon revoked and set aside by the court of appeals 
of Maryland and the said books restored to the trustees, who ever 
since, until the fall of 1879, as aforesaid, acting with the knowledge 
and approval of the president and other officers of the company, re- 
fused to permit any creditor to have access to them; and, in the 
meanwhile, the stockholders of said company, including the said 
petitioners, have enjoyed the advantage, now sought to be indefi- 
nitely prolonged, of keeping in their pockets the trust fund dedicated 
alike by the law and by said deed to the payment of the debts of 
the company, and, by abandoning their duty and supinely doing 
nothing, have acquiesced in and secured the profitable wrong of 
hindering, delaying, and defrauding the creditors, now pleaded to 
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perpetuate that wrong. When said petitioners subseribed for their 
stock in said company they well knew it was to be paid for only as 
called for by the president and directors, and, in point of fact, it itp 
pears from the books of the company that all of them actually paid 
one or more assessments thus made upon them. <As_ stockholders 
they afterward knew that the company stopped business, leaving a 
large amount of debts contracted and unpaid. With this knowledge 
they have permitted those debts to remain unpaid, thus throwing 
the losses of their speculation upon the publie. They have failed to 
keep up an efficient directory to attend to their affairs, and have 
thus escaped any further assessments. ‘Their agents have prevented 
the creditors from finding out the names and localities of themsel v 
and their associate stockholders by withholding the books of the 
company, and, after having in this manner obtained immunity 
from honest payment of their debts for nineteen years, they now 
come forward and ask that a decree establishing those debts should 
be set aside more than four years after it was entered, in order that, 
in the place of their legal representatives, they may plead the stat- 
ute of limitations. 

Respondents are advised, as before stated, that neither the said 
petitioners nor any other stockholders were necessary parties to 
the said suit at the time said deeree was rendered, and that the 
same is valid and binding upon the company and all of its stock- 
holders. Respondents are further advised that no stockholder or 
set of stockholders is entitled to be permitted now to come in and 
ask either for a rehearing or a review of said decree; that the only 
lawful party to take such a proceeding is the company, represented 

by its president or other proper oflicer, and that if such action 
293 was thus taken by the company it would have no ground to 

stand on; that the said decree by default, having been duly ob- 
tained according to law, is as valid and binding in law as if obtained 
after appearance and contest by the COMpany ; that the omission or 
neglect of the company to appear and defend the suit was the omis- 
sion and neglect of all the persons composing the company, whose 
duty it was to have an efficient directory in office for the purpose of 
attending to the company’s affairs: that to permit now one set of 
stockholders to Appear and attack the said decree would be to Open 
the door wide for different sets at as many different times and in 
such numbers as might suit their convenience or ianecy to do the 
same thing, and any decree that this court might enter would be 
subject to the same successive and unending guerrilla warfare, in 
which no victory of the creditors could settle anything so long as 
any of the thousand stockhoiders of this company remained to come 
forward and ask to renew the attack, while in the mean time the 
debts of the COTMpAany, admitted to be of large amount, would Lo i- 
definitely still longer unpaid and the solvent stockholders become 
fewer and fewer the yreater the delay thus effected, to the advantage 
and immunity of these defaulting speculators upon the publie, whose 
nineteen vears’ dereliction of duty is made the claim for continued 
dereliction. 
27—982 
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This course has already been pursued in this case by several 
separate sets of stockholders as above stated, and the relief they 
were content to take was granted to them and to the whole body of 
the stockholders in whose behalf they assumed and were permitted 
by the court to act. That relief was within six months from the 
21st day of July, 1883, to get a release from the trustee of all indebt- 
edness to the company upon payment of twenty-five per cent. of the 
same to the trustee. These respondents consented to that decree and 
are bound by it, and they are advised and insist that, under the eir- 
cumstances, all of the stockholders are also bound thereby; for while 
the court reserved for future consideration all questions raised by 
the petitions of said stockholders, yet all of said stockholders united 
in consenting to said decree as a compromise for the benefit of them- 
selves and of the whole body of the stockholders in whose behalf 
said petitions were filed,and who, in legal effect and contemplation, 
were represented by said acting stockholders. Actual notice of said 
compromise was given to the present petitioners, as well as generally 
to stockholders at large. All who desired had an opportunity to 
take advantage of the action thus taken by some in the name and 
on the behalf of all. Respondents are advised and insist that unless 
each successive set of stockholders who may chvose to take the 
chances of protiting by a like proceeding is to be permitted term 
after term and year after to obstruct the course of justice and arrest 

the administration of the trusts of said deed it must be held 
294 that the end of such proceedings has already been reached by 
the said decree of July 21, 1885. 

Respondents are advised and insist that if, contrary to their most 
earnest and respectful protest, said petitioners should be allowed 
further to proceed in their undertaking it should be only on being 
put upon terms to indemnify and save harmless these respondents 
for any loss or damage they may suffer in the premises, and upon 
giving ample security for the same, and also to pay the costs that 
may be incurred in this court and the court of appeals should the 
case go to that court. By coming into this suit, in which they were 
not necessary parties, and, as these respondents are advised, were 
not proper parties, they have become actors and are amenable to 
the rule that they who seek equity must do equity. Itis just not 
only that they should be required to pay what they owe to said 
company, but also the increased costs of this suit and to furnish 
security ample to protect and indemnify all interested in the trust 
fund against loss to that fund by reason of the suspension of the 
proceedings instituted by the trustee to collect the assessments au- 
thorized by said decree of December, 1880, or by reason of loss by 
the prevention of further assessments now known to be necessary to 
complete said fund. : 

As to specification No. 12, objecting to the appointment of John 
Glenn as trustee because he is a resident of the State of Maryland, 
respondents respectfully say that the great majority in value, if not 
in number also, of the creditors are residents of Maryland: that said 
Glenn was the unanimous choice of all of the creditors; that he gave 
bond in the penalty of $100,000 for the faithful performance of his 
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duties as such trustee, with sureties qualifying to responsibility for 
$300,000 ; that he hasso far fulfilled his duties with rare intelligence, 
diligence, and fidelity to the entire satisfaction of the court and the 
creditors and to the dissatisfaction only of defaulting stockholders 
upon whom the due exercise of the faculties fitting him for the office 
is their only cause of complaint against him, and that such com- 
plaint is only compliment and commendation, and that if the said 
three small Georgia stockholders or any other stockholders will 
only pay to the said trustee what is now or may hereafter by future 
calls become due tohim by reason of assessments upon their unpaid 
subscriptions these respondents hereby engage to release them 
from all obligations to pay anything more on said subscriptions so 
far as these respondents are concerned, and the receipt of the trustee 
for the same will constitute a full bar to any other or further claim 
for the same. 
January 28, 1885. 
THE SAID DEMURRANTS AND 
RESPONDENTS ABOVE STATED. 


2 Aflidavit to the foregoing answer is hereby waived. 
A. Hf. COX, 
Sol. for Compl'ts. 


Original and Full Report of the Business Committee Referred to on pp. 97, 
98 of the Printed Record and Filed as an Exhibit with Answer of the 
Creditors to Petition of Jennings and Others. 


RicuMonp, January 21, 1830. 


The business committee, having examined into the affairs of the 
company as well as the limited time at their disposal has enabled 
them to do, beg to make the following report: 


NO. Of snares coeeeeea ee. 43.556 
On which ealls have been made of 20 per cent., 

ROUTINE PE bi cineenwacs ape ree $871,120 00 
Am'tactually paid on said ealls.....--------~ $554,748 00 cash ; 
In notes of the parties ..-. So oar pane 2 = 54.426 OO 
UO ei iisis leis ctk Scie ited ade cidienanitanniaernecensseniel aia. a ae 
tne Oe Oe lL 2PS1LO36 00 


SS71.120 00 


Nothing whatever has been paid on--_-~-- eee 557 shares; 

The directors agreed to consolidate —--—- - ‘a sple ™ 

No. shares on which calls have been paid——-- 457 “ 
3.556 “ 
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This course has already been pursued in this case by several 
separate sets of stockholders as above stated, and the relief they 
were content to take was granted to them and to the whole body of 
the stockholders in whose behalf they assumed and were permitted 
by the court to act. That relief was within six months from the 
21st day of July, 1883, to get a release from the trustee of all indebt- 
edness to the company upon payment of twenty-five per cent. of the 
same to the trustee. These respondents consented to that decree and 
are bound by it, and they are advised and insist that, under the cir- 
cumstances, all of the stockholders are also bound thereby: for while 
the court reserved for future consideration all questions raised by 
the petitions of said stockholders, yet all of said stockholders united 
in consenting to said decree as a compromise for the benefit of them- 
selves and of the whole body of the stockholders in whose behalf 
said petitions were filed,and who, in legal effect and contemplation, 
were represented by said acting stockholders. Actual notice of said 
compromise was given to the present petitioners, as well as generally 
to stockholders at large. All who desired had an opportunity to 
take advantage of the action thus taken by some in the name and 
on the behalf of all. Respondents are advised and insist that unless 
each successive set of stockholders who may chvose to take the 
chances of proriting by a like proceeding is to be permitted term 
after term and year after to obstruct the course of justice and arrest 

the administration of the trusts of said deed it must be held 
294 that the end of such proceedings has already been reached by 
the said decree of July 21, 1885. 

Respondents are advised and insist that if, contrary to their most 
earnest and respectful protest, said petitioners should be allowed 
further to proceed in their undertaking it should be only on being 
put upon terms to indemnify and save harmless these respondents 
for any loss or damage they may suffer in the premises, and upon 
giving ample security for the same, and also to pay the costs that 
may be incurred in this court and the court of appeals should the 
ease go to that court. By coming into this suit, in which they were 
not necessary parties, and, as these respondents are advised, were 
not proper parties, they have become actors and are amenable to 
the rule that they who seek equity must do equity. It is just not 
only that they should be required to pay what they owe to said 
company, but also the increased costs of this suit and to furnish 
security ample to protect and indemnify all interested in the trust 
fund against loss to that fund by reason of the suspension of the 
proceedings instituted by the trustee to collect the assessments au- 
thorized by said decree of December, 1880, or by reason of loss by 
the prevention of further assessments now known to be necessary to 
complete said fund. ; 

As to specification No. 12, objecting to the appointment of John 
Glenn as trustee because he is a resident of the State of Maryland, 
respondents respectfully say that the great majority in value, if not 
in number also, of the creditors aré residents of Maryland: that said 
Glenn was the unanimous choice of all of the creditors: that he gave 
bond in the penalty of $100,000 for the faithful performance of his 
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duties as such trustee, with sureties qualifying to responsibility for 
$300,000 ; that he hasso far fulfilled his duties with rare intelligence, 
diligence, and fidelity to the entire satisfaction of the court and the 
creditors and to the dissatisfaction only of defaulting stockholders 
upon whom the due exercise of the faculties fitting him for the office 
is their only cause of complaint against him, and that such com- 
plaint is only compliment and commendation, and that if the said 
three small Georgia stockholders or any other stockholders will 
only pay to the said trustee what is now or may hereafter by future 
calls become due to him by reason of assessments upon their unpaid 
subscriptions these respondents hereby engage to release them 
from all obligations to pay anything more on said subscriptions so 
far as these respondents are concerned, and the receipt of the trustee 
for the same will constitute a full bar to any other or further claim 
for the same. 
January 28, 1885. 
TH SAID DEMURRANTS AND 
RESPONDENTS ABOVE STATED. 


205 Affidavit to the foregoing answer is hereby waived. 
A. H. COX, 
Nol. for Compl'ts. 


Original and Full Report of the Business Committee Referred to on pp. 97, 
98S of the Printed Record and Filed as an Exhibit with Answer of the 
Creditors to Petition of Je NNURGS and Others. 


RicuMonp, January 21, 1880. 


The business committee, having examined into the affairs of the 
company as well as the limited time at their disposal has enabled 
them to do, beg to make the following report: 


No. of shares subscribed for............... 13.556 
On which ealls have been made of 20 per cent., 

Bene Th cident an. viet saint $871,120 00 
Am'tactually paid on said calls... .----- _ S534.748 00 eash : 
In notes of the parties EE EST ae gE a 54.486 OO 
BNI cis oie exsindisr tateesincin sce Ssceiononenemsatven deciscbeasctee al ec 


SST1.120 00 


Nothing whatever has been paid on -_------ 597 shares ; 

‘The directors agreed to consolidate ii dian imam oe aes, 2 " 

No. shares on which ealls have been a o748i * 
43.556“ 
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This course has already been pursued in this case by several 
separate sets of stockholders as above stated, and the relief they 
were content to take was granted to them and to the whole body of 
the stockholders in whose behalf they assumed and were permitted 
by the court to act. That relief was within six months from the 
21st day of July, 1883, to get a release from the trustee of all indebt- 
edness to the company upon payment of twenty-five per cent. of the 
same to the trustee. ‘These respondents consented to that decree and 
are bound by it, and they are advised and insist that, under the cir- 
cumstances, all of the stockholders are also bound thereby; for while 
the court reserved for future consideration all questions raised by 
the petitions of said stockholders, yet all of said stockholders united 
in consenting to said decree as a compromise for the benefit of them- 
selves and of the whole body of the stockholders in whose behalf 
said petitions were filed, and who, in legal effect and contemplation, 
were represented by said acting stockholders. Actual notice of said 
compromise was given to the present petitioners, as well as generally 
to stockholders at large. All who desired had an opportunity to 
take advantage of the action thus taken by some in the name and 
on the behalf of all. Respondents are advised and insist that unless 
each successive set of stockholders who may clhvose to take the 
chances of protiting by a like proceeding is to be permitted term 
after term and year after to obstruct the course of justice and arrest 

the administration of the trusts of said deed it must be held 
294 that the end of such proceedings has already been reached by 
the said decree of July 21, 1585. 

Respondents are advised and insist that if, contrary to their most 
earnest and respectful protest, said petitioners should be allowed 
further to proceed in their undertaking it should be only on being 
put upon terms to indemnify and save harmless these respondents 
for any loss or damage they may suffer in the premises, and upon 
giving ample security for the same, and also to pay the costs that 
may be incurred in this court and the court of appeals should the 
case go to that court. By coming into this suit, in which they were 
not necessary parties, and, as these respondents are advised, were 
not proper parties, they have become actors and are amenable to 
the rule that they who seek equity must do equity. It is just not 
only that they should be required to pay what they owe to said 
company, but also the increased costs of this suit and to furnish 
security ample to protect and indemnify all interested in the trust 
fund against loss to that fund by reason of the suspension of the 
proceedings instituted by the trastee to collect the assessments au- 
thorized by said decree of December, 1880, or by reason of loss by 
the prevention of further assessments now known to be necessary to 
complete said fund. : 

As to specification No. 12, objecting to the appointment of John 
Glenn as trustee because he is a resident of the State of Maryland, 
respondents respectfully say that the great majority in value, if not 
in number also, of the creditors are residents of Maryland: that said 
Glenn was the unanimous choice of all of the creditors; that he gave 
bond in the penalty of $100,000 for the faithful performance of his 
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duties as such trustee, with sureties qualifying to responsibility for 
$300,000; that he hasso far fulfilled his duties with rare intelligence, 
diligence, and fidelity to the entire satisfaction of the court and the 
creditors and to the dissatisfaction only of defaulting stockholders 
upon whom the due exercise of the faculties fitting him for the office 
is their only cause of complaint against him, and that such com- 
plaint is only compliment and commendation, and that if the said 
three small Georgia stockholders or any other stockholders will 
only pay to the said trustee what is now or may hereafter by future 

“alls become due to him by reason of assessments upon their unpaid 
subscriptions these respondents hereby engage to release them 
from all obligations to pay anything more on said subscriptions so 
far as these respondents are concerned, and the receipt of the trustee 
for the same will constitute a full bar to any other or further claim 
for the same. 

January 28, 1885. 

THLE SAID DEMURRANTS AND 
RESPONDENTS ABOVE STATED. 


205 Aflidavit to the foregoing answer is hereby waived. 
A. H. COX, 
Sol. for Compl'ts. 


Original and Full Report of the Business Committee Referred to on Pp. 7, 
~~ the Printed Record and Filed as an Exhibit with Answer of the 
Creditors to Petition of J nnings and Others. 


RicuMonp, January 21, 180. 


The business committee, having examined into the affairs of the 
company as well as the limited time at their disposal has enabled 
them to do, beg to make the following report: 


ee RE OS bob 
On which ealls have been m ade of 20 per cent... 

amounting ES ESS, aN eae aa ei es SS71.120 OO 
Aim’tactuaily paid on said calls.....----.---- $554,748 00 cash ; 
In notes of the parties .._- Peters oape ate. ; D4 hob OO 
ee nomena ~cmans G000,108 Ue 
Calls in arrear amount Ee 2S1936 00 


SS71.120 OO 


Nothing whatever has been paid on-_.----- 557 shares; 

The directors agreed to consolidate. . - een 21 2 ss 

No. shares on which ealls have been paid _- ae oO ASZ 7 
13.556 oc 
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No. shares on which all calls have been paid-- 15,188 
e ¢ » ps, *a) 

si 3 a i occa imal vabdlabiaien mnescaniesanih 25,005 
43,506 


Indebtedness of Co. as reported by its officers_— ‘$278,000 00 


But the Committee think it safe to assume 


I is cciensnitninienniopiennnmpbliia $300,000 00 


Further debts to accrue by Nov. Ist, 1866... 25,000 00 
Estimated loss on leases and contracts_------- 25,000 OO 


$350,000 O00 


296 The property of the Co. cost, according to 


EE EE OO RO cient inal uid $212,000 00 
Other auecta, representing ....... 0.00. ..sesceen 55,000 00 


$267,000 00 
Assuimed*to produce S100,000.00. : 


The committee are informed by counsel that the company has no 
power to reduce the capital stock below one-third of the $5,000,000 
required by the charter—say, $1,667,000. They are further informed 
by counsel that the par value of each share cannot be made less than 
$100, as prescribed in the charter. 

In order, therefore, to consolidate the stock the committee recom- 
mend that the 48,556 of subscribed shares be reduced to one-fourth 
that number—say, 10,589—to be accomplished by the surrender of 
four shares, on which $25 each has been paid, and the issue in lieu 
thereof of one share of full-paid stock of one hundred dollars. In 
order to effect this and to raise a fund,in addition to the assets now 
in the hands of assignees, to pay the entire indebtedness of the com- 
pany a further call of $5 per share on the 43,556 subscribed shares be 
at once made, making $25 In all. 

The above proposition would, however, reduce the amount of stock 
below the one-third required by the charter. The committee there- 
fore recommend that six hundred thousand dollars of preferred stock, 
bearing 8 per cent. interest, be issued in six thousand shares of one 
hundred dollars each, to be sold at not less than par. This will in- 
crease the stock to the amount required by the charter and provide 
means for the successful prosecution of the company’s operations. 

They further recommend that a committee of five, consisting of 
One director, three stockholders or proxy not directors, and the super- 
intendent, be appointed to negotiate for the sale of the preferred 
stock at once. [ailing in tlie disposal of the preferred stock, the 
president and board of directors will at once take such steps, by addi- 
tional calls or otherwise, as may be necessary to enable the trustees 
to liquidate every just demand against the company and dissolve 
the corporation. 

Richmond, Va., October 10, 1866. 

kK. C. BARBER, 


Chairman Bus. Committee. 
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To the chairman of the meeting of stockholders of the National 
Express and Transportation Company. 


297 Depositions Filed in Open Court February 19, 1585. 
In the Cireuit Court of the County of Henrico. 


GLENN'S ApM’R and Others 
U. 
Tne NATIONAL EXPRESS AND TRANSPORTATION ComMpaANY and Others. 


In the Matter of the Petition of THomas J. Jenninaus, Goope Bryan, 
and Cuarues Lb. Purcee. 


To the said Thomas J. Jennings, Goode Bryan, and Charles B 


Purcell. 

GENTLEMEN: Please take notice that on Saturday, the 5lst of Jan- 
uary, 1885, we shall, at the office of O. G. Kean, lisq., Goddin 
building, at the corner of 11th and Bank streets, in the city of 
Richmond, between the hours of 9 a.m. and 5 p. m., proceed to 
take the depositions of Edward H. Fitzhugh, P. ?. Winston, L. VP. 
Winston, and others, to be read as evidence in our fayor on the 
hearing of the above-entitled matter, and that if from any cause the 
taking of the said depositions should not be commenced on that 
day, or if commenced, not completed, the same will be continued 
from day to day and from time to time, at the same place and_ be- 
tween the same hours, until completed. 

Respectfully yours, 
THE COMPLAINANTS IN THIS SUIT, 
CREDITORS, «e., 
By Counsel. 
RICHMOND, January 29 TSS8.. 

Kxecuted January 29, 1885, by delivering to Joseph Christian, 

counsel for the within-named petitioners, a copy of the within notice. 
LEWIS P. WINSTON, 
She if City of Richmond. 


In the Cireuit Court of the County of Ilenrico. 


GLENN’s ApM’r and Others 
. 


THe NATIONAL Express AND TRANSPORTATION Company and Others. 


In the Matter of the Petition of Tuomas J. Jenxincs, C. B. Purcenn, 
and GoopE BRYAN. 


298 To Thomas J. Jennings, C. B. Purcell, and Goode Bryan, 
Esqs. 

GENTLEMEN: Please take notice that the depositions of Benjamin 
H. Berry, P. P. Winston, and L. P. Winston, taken by us at the 
office of O. G. Kean, Esq., in the Goddin building, cor. 11th and 
Bank streets, in the city of Richmond, Va., in pursuance of notice 
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theretofore given you, have been kept open and will be kept open 
for re-examination and cross-examination of said witnesses until the 
19th day of February, 1885. Should it be desired by you, said wit- 
nesses will be recalled and re-examined and every opportunity given 
you for cross-examination, or, at your option, they may be cross- 
examined upon their testimony already given. The notary is Con- 
way Sands, Esq., cor. of said 11th and Bank streets, who will cause 
the witnesses to attend at any time you may ap point between this 
and the said 19th February, 1880. 
Respectfully yours, 
JOHN M. GLENN, 
Adm’r, &c.. of W. W. Glenn, ‘Dee'd, and the 
Other Compl’'nts, Creditors of said Defendant Company, 
By CARRINGTON & FITZITUGH anp 
JOHN HOWARD, 
Their Counsel. 
Richmond, February 14th, 1885. 


STATE OF VIRGINTA, | 
( uly of Ricl hmond, J 
[, F. Hf. MeGuire, a notary public in and for the city aforesaid, do 
certify that Edgar W. ¢ Carrington, of lawful age, this day made oath 
before me in my said corporation that on the 14th day of February, 
1885, he delivered to Judge Joseph Christian, attorney and coun- 
sellor at law, a true copy of the above notice. 
Given under my hand this 16th day of February, 1885. 


F. H. McGUIRE, N. P. 


sct : 


The deposition of P. P. Winston, L. P. Winston, and others, taken 
before me, Conway R. Sands, a notary public for the city of Rich- 
mond, pursuant to notice hereto annexed, at the office of O. G. Kean, 
’sq., in the city of Richmond, on the dlst day of January, 1585, be- 
tween the hours of 9a. m. and 5 p. m., to be read as evidence in be- 
half of the complainants, creditors, &e., in the suit of Glenn’s Adm’r 
and others v. The National Express and Transportation Company 
and others, depending in the cireuit court of Henrico county, Va., 

wherein Glenn’s Adm’r and others are plaintiffs and The 
209 National Express and Transportation Company and others 
are detendants, in the matter of the petition of Thomas J. 
Jennings and ails, 
JOHN HOWARD, Esq., 
Counsel for Complainants in Above-Entitled Suit, and Others, 
Crediiors of said Company, whose Claims Were istablished 


by the Decree of December Ath, 1880. 


Mr. P. ?. Winston, being duly sworn, deposes and says as fol- 
lows: 

Ist question by Mr. Howarp. Please state your residence, age, 
and occupation. 

Ans. I reside in the city of Richmond; I am fifty-six years old, 
and am deputy sheritf of the city of Richmond. 


4), 
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2d ques. by do. How long have you been connected as an officer 
with the office of sheriff of the city of Richmond? Please state 
when your connection with that office commenced and what posi- 
tions you have held therein. 

Ans. My connection with the office commenced about 1546-47 
as deputy sheriff. I have been connected with the oflice ever since 
that time, except during the war and three years before the war, 
it being about seven years altogether that I was out of the oflice; 
the rest of the time I either held the office of deputy sheriff or of 
sheriff, and have personatly executed the duties of the same. 
During a part of that time the sheriff of the city of Richmond 
and the county of Henrico was the same person, and he and his 
deputies executed all the duties of sheriff in all the courts alike in 
the city and county, except in the hustings court of the city of 
Richmond. 

3d ques. by do. During the time you have been connected with 
said office what has been the usage and practice or manner of serv- 
ing writs in cases in which the sheriff was plaintiff by virtne of his 
oftice—z. ¢., as adm’r or executor ec. ¢. a., suing in behalf of the estate? 
State to whom in such cases have the writs been directed and by 
whom executed. 

Ans. Since 1865 the universal practice has been to direet writs to 
the sheriff of the city of Richmond, and they have been uniformly 
served on the defendants by the deputy sherill, and ny recollection 
is that that was the rule also before the war. 

And further this deponent saith not. 

Pr. PL. WINSTON. 


Mr. Bensamin IL. BERRY, having been duly Sworh, deposes and 
says as follows: 


J00 Ist question by Mr. Ilowanp. Please state your name, age, 
residence, and occupation. 
Ans. Benjamin HH. Berry; | am thirty-nine years old; reside in 


the city of Richmond, and am clerk of the chancery court of the 
city of Richmond. 

2d ques. by do. Ilow long have you been connected with the 
chancery court as clerk, and state if you have acted as clerk In 
other courts? 

Ans. | have been clerk of said court ever since 1S70. I qualified 
as clerk of the court in July, having been elected in May. I was 
clerk in other courts from 1863 up to that time. 

od ques. by do. Please state what has been the usage, practice, or 
manner of directing and executing writs in the chancery court of 
the city of Richmond, during the time you have been clerk thereof, 
In cases in which the sheriff of the city of Richmond, by virtue of 
his office, has been plaintifl—z. e., as adm 'r or executor of deceased 
parties, suing on behalf of the decedent’s estate. State to whom the 
writs In such cases are directed and by whom executed on the de- 
fendants. 


ee ve 
rena mea ramen tae ss i emaaiiael apne gp en ee pm A EN TT 
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Ans. They are directed to the sheriff of the city of Richmond and 
generally executed by his deputy; so far as I know, that has been 
the universal custom. 

4th ques. by do. Was or not such the usage and custom in other 
courts of the State in which you acted as clerk ? 

Ans. Yes, sir; it was the same custom. During the twenty-odd 
years in which I have been connected with clerks’ offices that has 
been the universal custom. 

5th ques. by do. Look at the writ and service thereof, to be found 
on pages thirty-two and thirty-three of the printed and certified 
record in this cause, and state whether or not the writs there appear- 
ing to have been executed upon the National Express and Trans- 
portation Company was directed and executed in the usual way In 
cases in which the sheriff is plaintiff in the manner above stated. 

Ans. I have examined the writ and am satisfied that it was di- 
rected and executed in the usual way. 

And further this deponent saith not. 


BENJ. TH. BERRY. 


Lewis P. Wryston, Esq., another witness, being duly sworn, de- 
Poses and Savs as follows: 


Ist ques. by Mr. Howanrp. Please state your name, age, residence, 
and oecupation. 

Ans. Lewis P. Winston; Iam twenty-nine years old; reside in 
the city of Richmond, and am at present sheriff of the city of Rich- 
mond. 

2d ques. by same. Please state how long you have been 
301 connected with the office of sheriff in the city of Richmond 
as sheriff or deputy. 

Ans. Fifteen years, during which time I was deputy fourteen 
years and sheriff about one year. During the whole of this time, 
before I was elected sheriff, | was the principal deputy. 

dd --- by do. Please state what has been the usage and practice 
during that time of directing and executing writs in cases in which 
the sherilf, by virtue of his office, has been personal representative, 
suing for the benefit of the estate of deceased persons. State to whom 
the writs have been directed and by whom they have beén executed 
on the defendants. a 

Ans. Writs were universally directed from the chancery court of 
the city to the sheriff, and were executed by me as deputy. That has 
always been and is now the custom. In such suits brought in my 
name my deputy executes the writs on the defendants, and I have 
always understood that was the previous custom in the office. 

4th ques. by do. Please look at pages thirty-two and thirty-three 
of the printed and certified record in this ease, at the writ there aip- 
pearing to have been executed on the National l’xpress and Trans- 
portation Company, and also inspect the original writ and return 
now shown you, and state whether or not the said writ was directed 
and executed in the manner above stated by you. 

Answer. I have inspected the said writ and the return thereon, the 
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original of which I now hold in my hand, and perceive and state 
that it was directed in the usual way, and was executed by me on 
the said company. 

Sth ques. by do. Please state whether or not you recollect to have 
executed personally that writ. 

Ans. I distinctly recollect the fact. I made particular inquiries 
as to who were the officers of the said company, and the matters 
stated in the return are strictly true. 


And further this deponent saith not. 
LEWIS P. WINSTON. 
STATE OF VIRGINIA, | TT 
City of Richmond, § 


»wit: 


I,Conway R. Sands, a notary public for the city aforesaid, in the 
‘said State, do hereby certify that the foregoing depositions were taken 
and sworn to and subscribed before me at the times and place men- 
tioned in the caption thereto; and I do further certify that the said 
depositions were kept open in conformity with the notice hereto 
attached until the 19th day of February, 1585. 

Given under my hand this 19th day of February, 1855. 

CONWAY Rk. SANDS, XN. P. 


Notary’s fee for taking depositions, $5. 


302 In the cireuit court of Henrico county, continued by ad- 
journment and held for said county Mareb the 4th, 1885: 


Decree of March 4, 1585, and Opinion of Court. 
In the Cireuit Court of the County of Henrico. 


GLENN’S ApM’R and Others 
y. 
NATIONAL EXpRESS AND TRANSPORTATION ComMPANY and Others. 


This cause came on this day to be heard on the papers formerly 
read, and upon the petition of Thomas J. Jennings, Fk. B. Purcell, 
and Goode Bryan, and the demurrer and answer thereto of the com- 
plainants and the joinder of the said petitioners in said demurrer 
(there being no repiication to said answer), and upon exhibits and 
examinations of witnesses filed, and by consent of parties, by counsel, 
was set down for argument, and was argued by counsel. 

On consideration whereof, for reasons expressed in writing, here- 
with filed and made part of the record, though not to be spread upon 
the order-book, the court doth adjudge, order, and decree that the 
said petition be dismissed and that the complainants recover of the 
said petitioners their costs in the matter of the said petition expended ; 
but this decree is to be without prejudice to any subsequent appli- 
‘ation of the petitioners or other stockholders to reopen the decree 
entered in this cause on the 14th day of December, 1880, so far as 
may be necessary to inquire into the validity of any of the debts 
against said company recognized in said decree ; such application to 

28—S2 
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set out sufficient reason to justify the court in reopening the decree 
fur said purpose, and to be accompanied with a tender of adequate 
security to pay all costs awarded to any party and all damages sus- 
tained by any party by reason of such application, and in other re- 
spects to abide the judgment of this court. 

And liberty is given said petitioners or any other stockholders to 
take such steps as they may be advised for requiring the surviving 
trustees in the deed of trust in the proceedings mentioned to render 
such further accounts as may be deemed proper upon like terms as 
are above prescribed. 

And the petitioners desiring to appeal from so much of this decree 
as dismisses their petition with costs, the court, on their motion, sus- 
pends that portion of this decree for twenty days from the date 
hereof, provided the said petitioners, or some one or more of them or 
some one for them, shall give bond, with good security, in the penalty 
of three thousand dollars, in the mode and with conditions pre- 
scribed by law. 


305 Opinion of Court. 


GLENN’s Apm’r and Others 
. 


NATIONAL EXPRESS AND TRANSPORTATION Company and Others. 


This cause has been transferred to this court by order of the chan- 
cery court of Richmond of June 27th, 1884. 

It comes before this court now upon the petition of Jennings and 
others, three citizens of Georgia, asking to set aside and rehear the 
decree of the chancery court of Richmond of December 14, 1880. 

That decree established the validity of the deed of trust of the 
defendant company of September 20, 1866; construed the deed as 
a conveyance of ali the property of the company, including the un- 
paid subscriptions of stock; approved a report of its commissioner 
of the debts due by the corporation ; and, finding in the absence of 
other property of the corporation that it was necessary for the pay- 
ment of these debts to resort to the stockholders for their unpaid 
subseriptions, substituted a trustee for the original trustees desig- 
nated in the deed ; and, assessing upon the stockholders a contribu- 
tion of thirty per cent. of their subscription, ordered the trustee 
to collect the same by suit or otherwise. 

The substantial justice of this decree, as to the greater part of the 
creditors against the corporation and the necessity of resorting to 
the stockholders to pay them, has not been and cannot be made 
matter of controversy. It is idle to cite authorities to sustain the 
fundamental principle of corporation law that the unpaid sub- 
scriptions of stockholders are debts due to the corporation out of 
which the creditors have a right to be paid. 

The only substantial objections to this deeree are the allegations 
that the indebtedness of the corporation is less than that reported 
by the commissioner and confirmed by the court, and that the 
— upon the stockholders made by the court is therefore too 
urge. 
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If this indebtedness of the corporation be less than the communis- 
sioner reported it does not necessarily follow that the decree was 
wrong in the assessment made upon the stockholders. It is abun- 
dantly apparent that some assessinent upon the stockholders was nee- 
essary. 

To the extent of every dollar of their unpaid subseriptions they 
were holders of funds to which creditors had a right to resort. The 
assessment upon all of them was designed to call in these funds 
ratably, so as to equalize between the stockholders the common 
burden. If the assessment decreed by the court yields too large a 

sum to satisfy creditors the stockholders will reclaim their 
004 overpayments, if there be any overpayment. Whatever the 

hardship or suffering of the stockholder in making it the 
rights of the creditor are of superior dignity, and in the interest 
both of stockholder and of creditor it is better to have the assess- 
ment made at once abundantly adequate to discharge the debts of 
the corporation. Kennedy v. Gibson, 8 Wall., 505. It is now very 
questionable whether, viewing this record in the best light for the 
stockholders, the assessment ordered by the decree of December, 
1880, will yield the sufficient sum, and it may be that a subsequent 
assessment will be necessary. 

The petition ‘in this case was allowed to be filed by the chancery 
court of Richmond April 11th, 1554. If this order had not been 
entered and I were now called to consider the application to file this 
petition against the objections of the plainuffs | do not think that 
the leave to file ought to be given. 

The petitioners do not even ask to be admitted as parties to the 
cause. They do not even admit that they are stockholders in the 
company. The petitioners are residents of another State, aud the 
enforcement of the decree of which they complain was contemplated 
by the decree to be had in another forum. ‘Their language is care- 
fully guarded, therefore, so as to reserve to themselves defences in 
the courts of Georgia which the courts of Virginia upon their own 
application to hear them might reject. But in despite of their 
guarded language they have voluntarily subjected themselves to the 
jurisdiction of this court, and if no demurrer had been interposed, 
and the petitioners had been required to reply to the answer, and 
issue had been forced upon that, | would have been compelled to 
hold them to the jurisdiction of this court, and con!d not have dis- 
missed them from the cause until, after enquiry before a commis- 
sioner and ascertainment of their liability, a decree could be entered 
against them which would conclude all controversy as to them In 
the courts of Georgia, 

But the demurrer has been interposed and no replication to the 
answer has been entered, and in this condition of the pleadings the 
case, after elaborate and able argument, has been submitted to the 
court. 

It was practically conceded in the argument that the stockholders 
were not necessary parties to the ease, and that the decree cot- 
plained of is conclusive against them when sued upon in other 
courts of this or any other State. If it had not been so conceded 
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the well-considered judgment of the court of appeals of Maryland 
and the able and exhaustive opinion of Judge Alvey, concurred in 
by all of his brother judges in Glenn v. Williams, 60 Md., 119, 
would relieve me of any necessity to extend this opinion upon this 
point. 

This opinion of the Maryland court appears to have been accepted 
and its judgment followed in the United States courts of Louisiana, 

Glenn, trustee, v. Soule, 22 Fed. Rep., 417, and of District of 
805 Columbia, in the case of Glenn, trustee, v. Busey, and in a 
State court of California. 

But it is urged that the decree against the corporation was prac- 
tically a decree by default, and that the stockholders, who had no 
knowledge of the proceedings and no opportunity to protect their 
interests, should now, in the same court which rendered the decree, 
be perinitted to be heard. 

It is insisted that the corporation was never properly before the 
court, and that the court was without jurisdiction to render the de- 
cree. If this beso, it is never too late for the court to retrace its 
steps, and in whatever manner the fact is brought to the attention 
of the court, whether by a party to the cause or the suggestion of 
any outsider, either as amicus curiz or otherwise, it is the duty of the 
court ex mero motu to rescind its action. 

{ am of opinion, however, that this corporation was properly before 
the court. Even if we were justified in considering the corporation 
as having expired or dissolved, the 31st see., 56 ch., Code of 1875, 
continued its existence as long as might be necessary to enforce its 
liabilities and distributed its property among its creditors. The 
proceedings by or against it were required by the statute to be the 
same, Whether it was a “living” or, as learned counsel for petitioners 
phrase it, a “going” corporation, or an expired corporation. 

Now, ch. 166, see. 7, code 1573, provides how process against a 
corporation must be executed. By the act of incorporation the city 
of Richmond was made the habitat of the principal office of the 
company. If the president of the company had been found here 
process could have been served upon him. In his absence it could 
have been served upon the cashier or treasurer, and if there were 
none such, upon a director of the company. The act further re- 
quires, in order to render the service valid, that the return should 
show on whom and when the service was made, and that the per- 
sons so served were residents of the sheriff’s bailiwick. Now, this 
process was served upon M. B. Poitiaux, as cashier, and upon Joseph 
R. Anderson, as director, and the officer’s return shows that both of 
them were residents of the city of Richmond; that it was executed 
upon both of them in the city of Richmond, August S, IST, by de- 
livering to each a COpYV of process, and that the president of the 
company was not a resident of Richmond. Both Mr. Poitiaux and 
Gen. Anderson appeared and answered, and while they disclaimed 
right to answer officially, recognized in their answer the service 
upon them officially of the process in the cause. Now, if Mr. 
Poitiaux was the cashier or treasurer of the company, service upon 
him was suilicient. If he was not, there was no such officer of the 
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company within the sheriffs bailiwick, and service apon a director 
Was suflicient. 
Gen. Anderson, in his answer, does not deny that he was a 

306 ~=director. Ile admits that he had been, but states his belie: 

that he had resigned. This answer, however, is sufficient to 
throw upon the plaintiffs the burthen of showing that he was 
director when the process was served. With that onus upon them, 
the evidence in the record is abundantly sufficient. Gen. Anderson 
appeared as director in the very last meeting of the dircetors which 
was ever held, and that meeting was subsequent to the last meeting 
of the stockholders. He could, therefore, never have divested him- 
self of his official relation to the company. 

As to the objection that the service of process was Invalid becaus 
made by a deputy of Mr. Wright, who, as sheriff and administrator 
of Glenn, was plaintiff, ] think it is entirely without merit 
objection of this character has ever, so far as I have heard, 
made in Virginia before. It is a matter of every day practic 
every court In the Commonwealth, and has been from the earliest 
days of the State. The concurrence of professional opi 
the bar and the bench through these many years is alone suff 
to repel the idea that the practice had been in violation of law 

The summons, being merely serviceable process, might, : 
mon law, well have been executed by the sheriff himself, thoug) 
plaintiff in the suit, independently of our statute authorizing 
summons to be served as a notice is served, which may be and ts 
constantly served by the plaintiff. See Sewell on Sheriff, 46 Law 
Library, SS, St); Mayor, @C., Vv. Bubb, 1 Dowl. Practice Cases, 15] 
Mayor, &c., v. Williams, 17 FE. C. L. (10 Moore), 266; Code 1575, 
166, § 5, § 2,8 6; ch. 165, § 1. 

The corporation was then, in my opinion, undoubted|]s 
court; but the answers of Poitiaux and Anderson made | 
fact that the corporation was not a going corporation, and | 
that the attention of the learned chancellor ought to hav 
called at once to these answers and enquiry had as to the facts uy 
which the jurisdiction against the corporation wis assailed 
when it did appear that this dormant, if not dead, « Orpaorat 
before the court, by service of process upon oflicers who disclaimed 
right to represent it and refused to represent it, and that being bet 
the court, creditors are asserting their right to have ascertained 
determined the lerge amount of its asserted indebtedness, and 
the only possible means of payment of their debts was by assess 
ments of hundreds of absent stockholders, | think the court « 
to have required the oflicer 7) the COTHEPRETLS thproti \“ hom pl = 
had been served, to retain counsel to protect the miterest of the ce 


, 
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pany and its absent stockholders, with a pledge of conmipetsal 


counsel out of the assessments to be made Liprern these stock ho 
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the well-considered judgment of the court of appeals of Maryland 
and the able and exhaustive opinion of Judge Alvey, concurred in 
by all of his brother judges in Glenn v. Williams, 60 Md., 119, 
would relieve me of any necessity to extend this opinion upon this 
point. | 

This opinion of the Maryland court appears to have been accepted 
and its judgment followed in the United States courts of Louisiana, 

Glenn, trustee, v. Soule, 22 Fed. Rep., 417, and of District of 
805 Columbia, in the case of Glenn, trustee, v. Busey, and in a 
State court of California. 

But it is urged that the decree against the corporation was prac- 
tically a decree by default, and that the stockholders, who had no 
knowledge of the proceedings and no opportunity to protect their 
interests, should now, in the same court which rendered the decree, 
be perinitted to be heard. 

It is insisted that the corporation was never properly before the 
court, and that the court was without jurisdiction to render the de- 
cree. If this be so, it is never too late for the court to retrace its 
steps, and in whatever manner the fact is brought to the attention 
of the court, whether by a party to the cause or the suggestion of 
any outsider, either as amicus curix or otherwise, it is the duty of the 
court ex mero motu to rescind its action. | 

| am of opinion, however, that this corporation was properly before 
the court. Even if we were justified in considering the corporation 
as having expired or dissolved, the 31st sec., 56 ch., Code of 1875, 
continued its existence as long as might be necessary to enforce its 
liabilities and distributed its property among its creditors. The 
proceedings by or against it were required by the statute to be the 
same, Whether it was a “living” or, as learned counsel for petitioners 
phrase it, a “going” corporation, or an expired corporation. 

Now, ch. 166, see. 7, code 1875, provides how process against a 
corporation must be executed. By the act of incorporation the city 
of Richmond was made the habitat of the principal office of the 
company. If the president of the company had been found here 
process could have been served upon him. In his absence it could 
have been served upon the cashier or treasurer, and if there were 
none such, upon a director of the company. The act further re- 
quires, In order to render the service valid, that the return should 
show on whom and when the service was made, and that the per- 
sons so served were residents of the sheriff’s bailiwick. Now, this 
process was served upon M. B. Poitiaux, as cashier, and upon Joseph 
R. Anderson, as director, and the officer’s return shows that both of 
them were residents of the city of Richmond; that it was executed 
upon both of them in the city of Richmond, August 8, 1879, by de- 
livering to each a copy of process, and that the president of the 
company Was not a resident of Richmond. Both Mr. Poitiaux and 
Gen. Anderson appeared and answered, and while they disclaimed 
right to answer officially, recognized in their answer the service 
upon them officially of the process in the cause. Now, if Mr. 
Poitiaux was the cashier or treasurer of the company, service upon 
him was suilicient. If he was not, there was no such officer of the 
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company within the sheriffs bailiwick, and service upon a director 
was sufficient. 
(yen. Anderson, in his answer, does not deny that he was a 
306 ~=s director. He admits that he had been, but states his belie! 
that he had resigned. ‘This answer, however, is sufficient to 
throw upon the plaintiffs the burthen of showing that -he was a 
director when the process was served. With that onus upon them, 
the evidence in the record is abundantly sufficient. Gen. Anderson 
appeared as director in the very last meeting of the directors which 
was ever held, and that meeting was subsequent to the last meeting 
of the stockholders. He could, therefore, never have divested him- 
self of his official relation to the company. 

As to the objection that the service of process was invalid because 
made by a deputy of Mr. Wright, who, as sheriff and administrator 
of Glenn, was plaintiff, ] think it is entirely without merit. No 
objection of this character has ever, so far as I have heard, been 
made in Virginia before. It is.a matter of every day practice in 
every court In the Commonwealth, and has been from the earliest 
days of the State. The concurrence of professional opinion both of 
the bar and the bench through these many years is alone sufticient 
to repel the idea that the practice had been in violation of law. 

The summons, being merely serviceable process, might, at com- 
mon law, well have been executed by the sheriff himself, though 
plaintiff in the suit, independently of our statute authorizing a 
summons to be served as a notice is served, which may be and is 
constantly served by the plaintiff See Sewell on Sheriff, 46 Law 
Library, 88, 89; Mayor, &e., v. Bubb, 1 Dowl. Practice Cases, 151 ; 
Mayor, &e., v. Williams, 17 E. C. L. (10 Moore), 266; Code 1875, ch. 
166, § 5, § 2, § 6; ch. 163, § 1. 

The corporation was then, in my opinion, undoubtedly before the 
court; but the answers of Poitiaux and Anderson made patent thi 
fact that the corporation was not a going corporation, and [| think 
that the attention of the learned chancellor ought to have been 
called at once to these answers and enquiry had as to the facts upon 
which the jurisdiction against the corporation was assailed ; and 
when it did appear that this dormant, if not dead, corporation was 
before the court, by service of process upon officers who disclaimed 
right to represent it and refused to represent it, and that being before 
the court, creditors are asserting their right to have ascertained and 
determined the large amount of its asserted indebtedness, and that 
the only possible means of payment of their debts was by assess- 
ments of hundreds of absent stockholders, I think the court ought 
to have required the oflicers of the company, upon whom process 
had been served, to retain counsel to protect the interest of the com- 
pany and its absent stockholders, with a pledge of compensation to 
counsel out of the assessments to be made upon these stock holders. 

This, however. was not done, and the Cuses proceeded lo 

007 ~—hearing before commissioner and court without the appear- 
ance at any stage of the investigation of any party to repre- 

sent the interests of the stock holders, and resulted in the ascertain- 
ment of the decree of December, 1SS0, of an indebtedness of some 
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$500,000, and the necessity of a call upon stockholders scattered 
throughout twenty or more States for 30 per cent. of a subscription 
made fifteen vears before the decree, and to which the mass of these 
stockholders had reason to believe that all obligations, if any, had 
been extinguished vears ago. 

There is an apparently imposing equity in the application of 
these petitioners, but this apparent equity depends upon the reason- 
able suggestion in view of all this record of practical injury. There 
are equities on the other side. The creditors of this company, who- 
ever they may be or however large their debts, have equities very 
superior to those of her stockholders. The suggestion that, as to 
any of the debts, the statute of limitations could be pleaded or 
ought to be pleaded is without any merit. The stockholders were 
permitted by the company to retain the greater part of their sub- 
scriptions, but they retained it subject to call when needed to pay 
creditors of the company. As part of the property of the company 
these unpaid subscriptions were conveyed to the original trustees 
for the benetit of creditors, and the substituted trustee represents 
the beneficiaries of that dedication, or, in other words, all of the 
creditors of the company. The conveyance of the company made 
these subscriptions a trust fund, and as to no creditor can the statute 
of limitations be pleaded in favor of this trust fund. Upon this 
familiar prineiple I hardly think it necessary to cite authorities and 
content myself with referring to two Virginia cases: Smith v. R. R. 
Co., 53 Grat., 617; Bowie v. Poor School, 75 Va., 300. 

itside of this suggestion of the statute of limitations, neither 
i¢ petition nor the argument has there been any suggestion of 
doubt as to the validity of the claims against the company reported 
by the commissioner and confirmed by the court in its decree ex- 
C% }ot as to a <Ingle debt. 

This is a very large claim, however, and if any of the stockhold- 
ers desire to have the decree reopened for new enquiry as to its 
validity, and can in a subsequent petition show sufficient reasons 
to justify apprehension that injustice has been done in recognizing 
this debt, the decree now to be entered will reserve the right to 
make the new « nquiry Upon proper terms. I must Say, however, 
that from my examination of this record, in view of the objections 
to the debt assigned by counsel in argument, I believe the new 
enquiry will result in re-establishing the claim and prove of no 
practical benefit to the stockholders. 

lt was further urged in support of the petition that the 

oUS original trustees had not been required to account and have 

not accounted. This objection appears to have arisen from a 
partial examination of the record. 

At the last term of this court the surviving trustees were required 
to account before one of the commissioners of the court, and Com- 
missioner Leakes report under that order was presented and con- 
firmed, showing an indebtedness of the trust to both of the surviv- 
Ing trustees, 

If, however, any probable injustice was done to the stockholders 
in this settlement of the trustees’ account while the corporation was 
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practically without representation opportunity will be afforded to 
reopen the accounts. But in reopening these accounts, either to sur- 
charge and falsify the trustees’ accounts or to assail the validity of 
any debt which has been recognized by the court, it ts only fatr teat 
the stockholders at whose instance it is done should give security to 
pay any costs unnecessarily sustained by the trustees or creditors in 
making such further enquiry. 

The amount of the indebtedness of the company recogitized in the 
decree of December, 1880, is very large, but quite one-fait of it is 
now the cumulation of interest upon debts which have been unpaid 
since 1866-’67. The principal of the indebtedness recognized by the 
court, when compared with the estimated indebtedness of the com- 
pany by the stockholders and directors in their last official action, 
is very suggestive that the stockholders have suffered no wrong in 
the accounts taken In the cause. : 

rom any presentation in the petition or in the argument of com 
sel in support of it, | cannot now see that there has been any proba- 
ble Injustice done to the stockholders in the ascertainment of the 
debts due by the company, but if there has been any the court will 
be held open for enquiry upon any proper showing ot the piece ssity 
for such enquiry at any time before the debts are paid. 

Leave to file further petitions contesting any of these debts and to 
assert any liability of the trustees will, therefore, be reserved in the 
decree for these petitioners or other stock holders, conditions d Upon 
the assignment of adequate reasons and tender of security to abide 
the judgment of the court. 

But no petition will be entertained to arrest or delay the enforce- 
ment of the decree of December, 1580, so far as it requires the sub- 
stituted trustee to collect, by suit or otherwise, the assessment upon 
the stockholders of 30 per cent. of their subseription of stock. If that 
portion of the decree could be suspended or arrested | believe that 
the ultimate result would be of necessity to impose upon the now 
solvent stockholders the payment of an Increased assessment to meet 
the unnecessary costs of protracted litigation and the cumulation of 

interest upon indisputable debts of the company. The prince 
s09 ~~ pal of these debts was estimated at the meeting of the stock- 

holders held in this city on the 10th of October, 1S66, to be, 
as of the Ist November, LS66, some SHOU LeLeP The deere ce re COU TIZ ~ 
a principal of less than $300,000. The monthly interest upon, say 
only $250,000, is some $1,250, and has to be paid sooner or later by 
these solvent stock hoiders. In their interest, therefore, not le ss than 
in the interest of the creditors, | am of opinion that the decree for 
the collection of the assessment should be promptly and vigorously 
enforeed. 
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tition of John Glenn, Trustee. Filed March 25th, 1885. 
In the Circuit Court of Henrico County. 


GLENN’s ApmM’R and Others 
v. 
NATIONAL Express AND TRANSPORTATION ComPpANY and Others. 


To Hon. B. R. Wellford, Jr., judge of said court: 

The petition of John Glenn, trustee, respectfully states that all of 
the copies of the record heretofore printed, and which embraced all 
of the original and direct proceedings down to and including the 
decree of January 3d, 1881, have been exhausted, and it has become 
necessary, in the prosecution of suits under the decree of December 
14th, 1880, that additional copies should be printed. Since the said 
3d day of January, 1881, however, certain voluminous collateral 
and immaterial proceedings have been had in the case at the in- 
stance of various stockholders and others, which, with the exhibits 
filed, have fnereased the record to an enormous bulk without in 
any manner affecting the said original and direct proceedings. 

If these subsequent collateral matters are to be considered a part 
of the record the copying and printing of the same would greatly 
ciularge the bulk and multiply the costs in the premises, and in any 
of the numerous suits which your petitioner has brought or may 
bring against stockholders in the different States an appeal on 
either side would necessitate the incurrence of useless costs to a de- 
gree amounting to oppression, inasmuch as the said extraneous mat- 
ter would be wholly immaterial and unnecessary for the prosecution 
of the defence of such suits. The costs of said litigation in the different 
States are already very great, and are continually increasing. It is — 
the obvious interest of the stockholders themselves, by whom these 
costs will ultimately be paid, that the same should be diminished 
as fur as practicable. 

The said collateral proceedings embrace the petition of J. J. A. 
‘Trotter, a stockholder, tendered to be filed on the 13th of October, 

ISSL; the petition of John E. Hurst and others, filed on the 
310 14th day of May, 1883, and the petition of Thomas L. Farish 

and others, filed on the — day of July, 1883, and the joint 
and several answers of the Baltimore and Ohio Railroad Company, 
the Bank of Commerce, W. W. Glenn’s adm’r, and others, to the said 
several petitions (the said several answers having been filed on be- 
half of said respondents and all other creditors of the defendant 
company); also numerous and voluminous exhibits and deposi- 
tions filed with the said petitions and with said answers as parts 
thereof. All of the said collateral proceedings resulted in the decree 
of July 21st, 1883, authorizing your petitioner, the trustee, within 
six months from the date thereof, upon the payment to him by any 
of the subscribers or persons liable on the stock of this company of 
twenty-five per cent. of the original amount of subscription, with 
certain interests and costs, to give an acquittance in discharge of 
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such liability, which decree may be found, as entered on the said 
21st day of July, 1883, in the records of this case. 

Your petitioner has duly reported to the court from time to time 
his action under the said decree, as will appear from the files of said 
record. The said reports are also voluminous and immaterial in 
any proceedings against other stockholders. 

Your petitioner further shows that on the Ilth day of April, 
1884, another petition was filed by Thomas J. Jennings, Geode Bryan, 
and Charles B. Purcell, of a character similar to those above-men- 
tioned, to which the Baltimore and Ohio Railroad Company, the 
Bank of Commerce, Glenn’s administrator, and other creditors filed 
a demurrer and a joint and several answer, and exhibits and the 
depositions of witnesses. 

The object of each and all the petitions above-named was to ob- 
tain a rehearing of the said decree of the 14th day of December, 
1880, and to set the same aside. 

The record of the court in this ease shows that on the 9th day of 
December, 1884, the said several petitions of Trotter and of Ilurst 
and others, and of Farish and others, were dismissed, and your pe- 
titioner was directed to proceed to execute the said decree of Decem- 
ber 14th, 1880, as if the said order of July 21st, 1885, had never been 
entered ; and that the matter of the said petition of said Jennings, 
Bryan, and Purcell having been fully argued and heard, the said 
petition was, on the 4th day of March, 1585, dismissed with costs. 

In addition to the foregoing matters, which are collateral and im- 
material as aforesaid, various reports have been filed by your peti- 
tioner of his transactions as trustee, and various reports have also 
been filed by commissioners of this court auditing said reports and 
in reference to the details of the administration of the said trust, 
which reports are wholly immaterial for the purposes of prosecuting 
or defending any suit or suits against stockholders authorized by 

the said decree of December 14, 1850. 
oll Your petitioner is advised that, for the said purposes, the 

only additions to the record heretofore printed, which closed 
with the decree of January 3d, 1581, are copies of the orders and de- 
crees since entered, as they will show all of the subsequent action 
of the chancery court of the city of Richmond, ending with the 
order of that court of the 27th day of June, 1884, removing this 
cause to this court, and all of the subsequent action of this court in 
this cause to this date. 

Your petitioner therefore prays that your honor will enter an 
order directing the clerk of this court, in making out a copy of so 
much of the record in this case as may be required by your peti- 
tioner for showing his authority to sue the stockholders of the de- 
fendant company forthe assessment of thirty per cent. of their stock, 
as prescribed by the said decree of December 14, 1880, to omit the 
matters and things specified in the foregoing petition as immaterial 
und unnecessary in any litigation in respect to the said assessment. 

If it should be deemed advisable to insert any of said petitions of 
stockholders and the answer and the exhibits and evidence filed the 
matter of said last petition, known as the Georgia petition, would 

29—US2 
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seem to be sufficient as being thelast and as indicating the character 
of all and furnishing the occasion for the only adjudication upon 
the matter of a rehearing, namely, the late opinion and decree of 
this court reviewing the original and direct proceedings of the chan- 
cery court of the city of Richmond, resulting in said decrees of the 
14th of December, 1880, and 3d January, 1881, which constitute the 
authority of your petitioner to collect the said assessment. 

In addition to the said petitions, proceedings thereon, and reports 
aforesaid, petitions have been filed by several creditors and others 
having reference to interests in the fund under the control of the 
court upon which proceedings also have been had; all of which are 
entirely extraneous and immaterial as aforesaid, and it is prayed 
that these also may be omitted as aforesaid. 

JOHN GLENN, Trustee, 
By Counsel. 

CARRINGTON & FITZHUGH, } 

JOHN HOWARD, i 


And at another day, to wit, at a circuit court of the county of 
Henrico, continued by adjournment and held for said county March 
25, 1885: 

GLENN’s Apm’R and Others 
Ue 
NATIONAL EXPRESS AND TRANSPORTATION CoMPANY and Others. 


312 This cause came on this day again to be heard on the papers 

formeriy read and the petition of Jolin Glenn, trustee, this 
day filed, and was argued by counsel. On consideration whereof the 
court, being of opinion that the praver of said petition is reasonable 
and proper and should be granted, doth adjudge, order, and decree 
that the clerk of this court, in making out a copy of so much of the 
record in this cause as may be required by John Glenn, trustee, for 
showing his authority to sue the stockholders of the defendant com- 
pany for the assessment of thirty per cent. of their stock, as pre- 
scribed by the decree of December 14th, 1880, heretofore entered in 
this cause, may omit therefrom the petition of J. J. A. Trotter, the 
petition of John E. Hurst and others, and the petition of Thos. L. 
farish and others, the answers thereto and exhibits and depositions 
with said petitions and answers respectively filed; also: the reports 
of John Glenn, trustee, of his action under the decree of July 21st, 
1883 ; also the petition of Jennings, Bryan, and Purcell, the de- 
murrerand answer theretoand exhibits therewith, and the depositions 
of witnesses referring to that petition; also the various reports of 
said John Glenn of his transactions as trustee, and the various re- 
ports filed by master commissioner of this court auditing the said 
reports, and in reference to the details of the administration of the 
sald trust, and also the petitions of creditors and others in reference 
to interests in the fund under the control of the court referred to in 
said petition of John Glenn, trustee, this day filed, and the proceed- 
ings had thereon, the court being of opinion and so deciding that 
the several matters and things above specified are immaterial and 
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have no bearing upon the validity of the said decrees of the l4th 
day of December, 1880, and the 3d d: ay of January, 1881, establish- 
ing the right and authority of the said John Glenn, trustee, to col- 
lect said assessment of thirty per cent. of the unpaid subscriptions 
to the capital stock of the defendant company, which decrees still 
remain in full force as when first entered. 

And at another day, to wit,* at a circuit court of the county of 
Henrico, continued by adjournment and held for the said county 
December 13th, 1884: 


312 VIRGINIA: 


In the Circuit Court of the County of Henrico, December 15th, 1584. 
In Chancery. 


GLENN’S ADMINISTRATOR 
is. 
NATIONAL Express AND TRANSPORTATION Company and Others. 


This cause came on this day to be again heard on the papers 
formerly read and on the report of Commissioner Wm. J. Leake, 
dated on the 5th day of November, 1854, and filed in the office of 
this court on November 26th, 1884, which report was made pur- 
suant to decrees of the chancery court of the city of Richmond (of 
which court said Leake is one of the commissioners), rendered on 
January 22d, 1884, February 9th, 1584, and March 8th, 1854, and 
to which reports no exception had been taken, and on the various 
accounts marked from No. 1 to No. 8, inclusive, and “ old trustees’ 
account,” and the various depositions and exhibits returned there- 
with, and on the reports of Jolin Glenn, trustee, showing a settle- 
ment of his accounts from 15th August, 1883, to Jan’y 21st, 1884, 
and from that date to Octo. Sth, 1884; which. accounts have been 
audited and approved by said Commissioner Leake pursuant to the 
decree of Dee. 14th, 1880, and was argued by counsel. 

On consideration whereof the court doth approve and confirm the 
said report of Commissioner W. J. Leake of date Nov’r Sth, 1554, 
and all of the said accounts returned therewith, except so far as 
may be hereinafter expressly otherwise provided ; and the court 
being of opinion that the fund now under its control and which 
has arisen from and is the fruit of the compromise decree of July 
21st, 1883, should be distributed equitably amongst all the ered- 
itors of the defendant company, according to the scheme therefor 
reported by Commissioner Leake, and being also of opinion that 
the creditors of the defendant company (other than John J. Kelly, 
as to whom special mention will be hereinafter made), who are also 
stockholders therein and whe are still in default in payment of the 
assessment made by the court upon their shares, a list of whom ts 
filed by Commissioner Leake as account No. 8, should not receive 
their dividends for the present ; and in order to carry out the said 
equitable distribution ¢ of said fund the court doth adjudge, order, 


*T hie decree was landve ‘rien tly omitted at its proper ¢ place namely, at p. 210, after 
the decree of Dec. , 1884. 
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and decree that the following persons or Charles Marshall and John 
Howard, their counsel of record, have leave to check on the Planters’ 
National Bank of Richmond, on an extract from this decree, for the 
following sums, on account of their debts, against the National Ex- 
press & Transportation Company, as reported by Commissioner 
Leake—that is to say: 


First. Debts Due Officers and Employees. 


(See account No. 2 with Commissioner Leake’s report.) 


$14 No.1 Gardner T. Getty, for the sum of_.--.---- $34 98 
©. I SE Die oc cceiinininnninn 70 84 
ae, Bee? Be I TU cnescintinesin: witieenecirciinneilaindl iad aeinrbainapiiind 309 O01 
S dy he ee BE. hc ckecceeieiniinin 137 32 

5 Gen. Joseph E. Johnson (to be checked for by 
Rob’t Stiles, his attorney of record), for.__-- 975 29 
S eS 6 ee, Biiicciewcniniinteens 70 O1 
T° BS i ieicdtcicintiiennieinineiipen m 29 37 
S BN, CeO iienetorinoenceindibna 19 58 
Gee Fh ee inisccssevcsneccnitbliaieniaieiiaameaiaiaal 486 67 
- DP Oe, Ors I, Wie neiatinnenennen 137 10 
oe I Ors es Be articnteindin siosiomemanialal 143 37 
Be ss Be schcidiniciniotinnianiineieia 83 98 
2S a A, CR, Binnie 10 96 
PO ee et, Wo iercemncinnninneiiiainnin 22 84 
Be NE Bes eccniicusmmnsiminainenis 06 77 
De 8 OR Bin ctewchenindsimininiiiniamiie 15 86 
Re I 8 I, Fe tineenirnniciiniinieiee 39 17 
SO Te ee  ilidiccenwens sehajisaiatdi iia aita aes oitaael 31 33 
Ee a ieiiietaitttininr aii ie 15 27 
es iittala ied io 50 92 
| Be I Bi ee Seitenende 36 40 
ae Sh Be iG cise ainncintnioiidainaie 3 89 
I Oe RE SRT RE LOT ELD TT He 32 51 
Fe I i i ee is ciiedatelec th hire niece iter ceieiee ete 299 37 
RR ETE et DORN Ear On Aa 27 16 
alpaca ol 335 
es a OE ide i ete bene 18 73 
ee iii es 7 43 39 
SP CT Bs i tine snetinbnnetannne 3 70 
OO Be Fe inti 15 66 
BS OR I, iidiaennicediincinintionidas 7 96 
ae 6. ee Ce 9 79 
Se | TW ee ii 15 66 
OE. KG Ce icici . 19 5! 
ee a, Be Te i iiicitinleenii 5 87 
OS El. Be. Cite 229 42 
ec Te ii a 39 17 
Oe. wk i I iii 92 19 
DD. Ba We Me iii cencinisinibiiliiaasatl 29 37 


@ F.6 CeR ei 42 43 
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i Ae ee ee iqendicetniniinieneweinne 
ee tiki cn smttitinnmin 
EST NG OA TAO Mee ee 
O64 . BB eh Biieteeewnnsn cntnitnnnenimnn 
Oh ee siete ecnnnmanedinns 
ee: SS Gh , , licens unas cediiuibie: 
315 GT Wc Re , PE ncccscdseminecie 
48 W. dé. Reeling, tl... cocccse sisson 

ee a i ee Oe eee erro eeeeeeeeeen 
BO Heel Ww. We 1G wncccdcecseendion 
Be Bs i ik ee cin concn 
a ee iin se concen 
Oe We Pe Siiticeecnnconnutineeeeen 
Se ee  ictins cnc unsansieediones 
ee i is ee eiaiittiercsirenn nein aiadiiieneeaiieeniiiad 
Be De, CI Biers cnicenneminemeeemnnne 
ee Ps Ce ricttaicreiccciines cena isitininion 
OD hk Fe ee OE cin enc mnnseneialionmeninilion 
CS. We. Wh, Bice cnccnsnustiinienses 
GE 3. DORI, Weincccn encanta 
GE Fees ©. Be Bin <nuccnsedeineins 
Se A OF Bites cine een 
OO ae oe. RI, Bilin wencumennee eee 
 G. GC. TRO, BG. nccuc connection 
CS SG Be OP ntinnvnce~unnniieee 
Ce ie Be I Bictece nnn ee 
GS. SE FOE, BP inne concanciienene 
Se ee Re, Miicncnn unsnndinenieons 
70 H. Montgomery, for._------ sneha eb a 
| a eS ee ae 
Tae I ee I BR io vin ccsnicntiei a sande 
Te eB ice ne ents e 
ee i iii ccm swinteniiiigiiaaineess 
TO. Bee ee Oe SY Bl nn cncneembbeiaaamel 
Oe Be ae Ss Gite nce cccicnnsseie 
pp te RN ET I RE 
Se ee ee Oe 5. ecco 
79 Hollingsworth Warfield, for ................ 
is A... ue oe mepuioninaeinnliibaniieana aia 
I EM SNE CL LIE 
82 Daniel Serene he ses 
ELE LL LLL OO 
ee Be inn onncdameneieeuen 
ee I... usinenesepaiaiiniiiinieuceiaahiaeall 
ae SE BP vc ccccwccnccneeennnns 
Oe ise cnccncndéunssumeanaen 
ee I ....._...-wserwiienminieintiniensoneeeenelaal 
Se Be I IE... nc nce cccceneneenoonns 
92 George Bond, for......---- vecmiaiigiieuinis _ 
Oe I Fe, SO. crt ncn daneeneenes 
Pe I I iikreicmcmennsennecnnannda 


230 JOHN GLENN, TRUSTEE, &C., V8. HAMILTON G. FANT. 


No.9 W. H. Titalt, 86.2... ccnccons soo cseneeseus 13 58 
No. 96 Edward McGeehan, for.............-.- 22 65 
316 97 FF, Gill, Blcncccicunmindnsiemninnn 7 54 
08 Jacek Arnold, Be. canncecsen sin 5 O07 
No. 99 John Manly, for............--<ccccccccces 9 23 
100 Thomas McCullougn, for. .......-.2.6622-60 9 79 
501 ‘Themes BOO6, Bl. cdcwesmnincncsemmenines 9 79 
102 A. Boyce, f0f.....-cecccccccaseccoccoceese 10 96 
108 =F. Craig, £08 .00- -cccccwccccccecannveteucne 4 22 
504 .J, GeRieet, Dierks onemnanmndeen 3 11 
16 WF. RRR, Di iiintiinemeninons 6 85 
106 George McA liistet,; 0f.nncenne cawssceciecss 7 24 
507 (G. BROOD, Blinn ncncccccenncenentemmnnnon 4 30 
56S “BERCt CHEE, Wiccc cnt mensnnsincmcouin 06 32 
160 . George Clatt, 900 ..ncsconcennss ncnennneen . 24 67 
F0O Fi Bu Fe, Dicccmenctionmninmieniontinaon 60 93 
Oe se a a ceciseseiniictinininneniaiiaatiaieciientidiiins 14 20 
ces ee FT. ls Bi iiennisiie seen 5 87 
CE A Oy Fe, Fi nicest " 29 37 
Se Ok, Oe i iw ccnennnnetnnednmninn 28 03 
SSS CTO, Tics ttontvdiicoumm «<nieneewe 123 37 
Se FO. FO, Gilet dcetnnmasinnttnemiinns 29 37 
ee | eS tees Bika ie eee on 4 89 
B50. Se Be CE TE ceettinnnnninnnin 64 63 
Se. i Bin Ges Wi cttisniveinnsinthesidaiaiiaiinis 22 02 
ke ee Bi icndtsbnietinneiinintcenenianiionien fe AT 20 
2k | BO... F.- SU FN, OO crisieeccmimmnmniccne 23 50 
Se se ee iii ili ciiciciin enmniniin aieiiiei 55 61 
SSS ek WE BR itgnietine viiniatinmin df 21 
i ik aiken tiniest 17 00 
a ee iin 84 02 

127 J. L. Brodie (this to be checked for by Pegram 
& Stringfellow, his att’ys), for......-...- 53 38 

128 George A. Smith (this to be checked for by 
Christian & Christian, his att’ys), for_.__- 239 83 
ee ac iiiacriieeitttniteitncsntecitibaintittarnna 115 22 
ce i ieee 99 Ol 
Fok PR OCR, Wil vkisecicemtnnens ‘idee 178 98 
1382. A. LB. Johnston, for he REP TE 162 8? 
135 John J. Kelly, by Rob’t Stiles, his counsel, for 940 54 
Making in thé aggregate the sum of.__.-- $9,744 69 


To be checked for by the creditors mentioned in said account No. 1, 
the dividends of IE. W. Anderson (No. 52, amounting to $19.58), M. 
C. Y. Barry (No. $4, amounting to $54.54), G. A. Schwartzman (No. 
SS, amounting to $17.18), and Il. Heth (No. 125, amounting to 

$146.37) being retained under the control of the court until 
317 they shall have paid their assessments on their stock, or 

shown cause against such payment, making a total of $237. 67 
thus retained. 


t) 
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And in like manner the following parties shall have leave to check 
on said Planters’ National Bank of Richmond for the dividends 
allowed them on their debts, as set out in the “supplement to ac- 
count No. 2,” as returned by Commissioner Leake, to wit: 


34 C.Raborg, or Charles Marshall, and John Howard, his 


couness, Gop Gop atte Of... «cn ccewinndincedesan eee 

135 B. F. Corr, or the same counsel, for__.----.-------. 9 35 
136 E. P. Reeve, assignee, or t:.e same counsel, for____-- 45 SO 
137 Isaac E. H. DeGroff & Co., or the same counsel, for_. 351 42 
138 W.H. Gover, or the same counsel, for.....- ---- ~--- 50 SS 
139 J. R. Braitwaite, or the same counsel, for-_..-----.- 229 48 
Making a0 egaregete of .....ccccccncncccssesens S777 A7 


To be checked for by the creditors named in said “supplement to 


account No. 2.” 


And the court doth further adjudge, order, and decree that the 
following corporations, through their proper officers, or Charles 
Marshall and John Howard, their counsel of record, do check on 
said Planters’ National Bank of Richmond for the following sums, 
as the dividends due them on their debts against the defendant 
company, according to account to No. 3, with Commissioner Leake’s 
said report, to wit: 


1 The Baltimore and Ohio Railroad Co., for... —.-- S1G451 05 
2 Bank of Commerce, Baltimore, for............-_ _- G.000 G7 
IE OE CED OF. 4.0 vistntitatinmmncn . $23,051 70 


To be checked for under said account No. 3, with said report. 


And the court doth further adjudge, order, and deeree that thy 
following corporations, or Charles Marshall and John Howard, their 
counsel of record, do in like manner, check on said bank for the 
following sums as the dividends due them on their debts against t] 
defendant company, according to account No. 4, with Commissioner 
Leake’s report, to wit: 


if 


1 Philadelphia, Wilmington and Baltimore Railroad Co., 


a eis weiniaeeis L346 08s 

2 Wilmington and Weldon Railroad Co., for log se 

318 3 Northeastern Railroad Co., for. —- -- : $24 42 
4 Charlotte, Columbia and Augusta Railroad 

i tS S5 33 

2 Riehmond and Danville Railroad Co., for——- 226 OO 

Makeng an aggregate of ape . $2,001 77 


To be checked for under said account No. 4 with said report 


And the court bomg of opinion that the debte mentioned in ae 
count No. 1 returned with the said report should be prartel in full all 


bo 
~ 
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of said debts being for unpaid expenses of executing this trust, the 
court doth adjudge, order, and decree that the following parties 
have leave to check on the Planters’ National Bank of Richmond 
for the following sums in full of the debts reported as due them in. 
said account No. 1 with Commissioner Leake’s report, viz: 


1 Page & Maury, for the sum of ...........--- $828 00 
2and3 John J. Kelly (Robert Stiles, his counsel), for_ 515 24 
A Jelen Bhale Fee Bc nccn dies 1,883 14 
 Berctien Bi. Be Tee iets tee een 250 OO 


Making an aggregate sum of $3,476.38 to be checked for by said 
creditor named in said account No. 1 with said report. 


And the court doth further adjudge, order and decree that the 
following persons and corporations, or Charles Marshall and John 
foward, their counsel (except in cases where other counsel are ex- 
pressly named, i in which case then such counsel so named), shall 
have leave to check on said Planters’ National Bank of Richmond, 
on an extract*from this decree for the following sums, in payment 
of the dividends reported due to them by account No.5 returned 
with Commissioner Leake’s said report, viz: 


No. 1 John M. Glenn, adm’r d. b. n. of W. W. Glenn, 


DE ciccsnicaschestapuianianengaiig wnitinaiiciaaliainseeialia eee in a $7,458 90 
2 Francis Murray, for use of Jolin R. Terry, for. 2,715 25 
3 Henry M. Bash, trustee, for the sum of------- 16,559 11 
5  ERRO Sh. Fe, OE ciccdcinninnmiseemenen 465 58 
Pee Be We icc nsinnmene ees 103 09 
GC ‘Beeert Se, OP cic cnencseneiees 182 21 
5 RO, BRE, OE cick: ire eemtniniiin 144 15 


8 Pennsylvania Co. for insurance on lives and 
granting annuities, trustee under the will of 


SY . PE Bi icin vicsetiniiinliaiinie 249 66 
9 Philadelphia, Wilmington & Baltimore R. R. 

fname werteesaiiiaiaeisamiieaiuiatien OUT 74 

Bee | RO BO Ra i ie eee v7 99 
i. ilmington & Weldon R. R. Co., for.. 86 09 

No. 12 Richmond, Fredericksburg & VP. R. R. Co., for_- 1,051 65 
14 Potomac Ferry Co., for -...--- ssonihibiiaciaiaeiisaidiateinis i ao 

Sep mene Can is ie Gis i ieeecceentdeonce 827 73 

16 Charlotte, Columbia & Augusta R. R. Co., for-- 131 15 

17 Baltimore Steam Packet Co., for..........__ 68 15 

18 Orange «& Alexandria R. R. Co., for .......-.- 615 53 

SO ORE Fe I i ett itis 28 16 

20 Andrew J. Joyce & Co., for oinincninestitsilapiiseiiatiilaiiaeasesh 21 97 

21 “ National Intelligencer,’ <A Ei ENE Se nO 23 92 

22 OK RR. ‘unningham, NIA EES ied 2 47 
a ee i le tn i 2 33 
EF I viii eich a 50 O7 

OS .ds We Ae i a 12 56 

27 Thos. Ware & Thos. Bg i cciiiatiiciicintiial i 6 41 


BS Feber & Ga Wiiiventidussiieidia ata 8 25 


#> 
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No. 68 
64 
65 
66 


Jas. S. 
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pn secseasesirtiaiueniasione 


Oe a I Tues unenenananeniliaeindinaiviaaiil 
p Be ESE EY PY = 
Pe Gs NE Oe Ge, BOE nc ccnstinemnnnaiene 
ice awe cnuineunsniils 
Se a. cnensmcnenconbiannniedlenniieneniabieiiialiaes 
Be io reigen mens memninnmmieniis 
ee ee Se” 000 2. nnccamenbnnewes 
* BETOHR & Beer,” Fol ons cc ncicciencen 
EE ib cnn ncemaieennainn 
ee ee ......, cn enseniasiniseniiianenimennal 
UO. Bi. MOneem, He... .-..-0~- paiiaiiiiie diisaiien . 
ge Se a eee 
Re Gy Re: OP ccna ction 
Re Bs Os ae 
Oe I iis ccnennnetin weakahunisaeeneiion 
i i I va rerccenemnienininiiaiaaini 
Bushfield, Wallace & Co., for .............--- 
SEO ES TI: i ikienn ncntinniiinn 
“Wheeling Intelligencer,” for.............--- 
Ue GOUINNE CNN BOND nice ecciveimssgueaioasibnsiatiinn 
Ationtie and B.C. RB. EB. Ca.,. Gin cnwckancnes 
Ch Wr Ge i DOP cin nincnnmiadnnne 
ee i a . . . cnaniniianill ied ae iainisdbdl 
ne es een oemaMee 
i i iiinicccnmesikennnniniaateilt bien 
ie I i euisticiemnmeieiliials ie ee ee 
ee I: csc isinininsill allie tninmamendian 
gE ee ee iieitiiee 


No. 60 
61 


G2 


ee ON cei 
Se ae ee & Ge. Bice cenees 
STE OK, GU. « <ncncnntainnniiaines 


Andersen & McFarland for_............-.--- 
ey ee © Gk, OP 0. ow enesindeemeen 
2, oe kk, enna concauineneees 
ee i tanita 
Western Union Telegraph Co., for_..-..------ 
ee ee ee ee... LL. uaniiiieienns a eee 


Smith, 


er A BO x cx ccseossiieshlpisiicieeinnitis ia 


CE EES RI tes ae 
CI IN, SU 6, cxcncncremssiiasiaimmmiiiinateniinaien 
CRN Te CRE alee 
 iasiameliaane mil ccauiecenlat 
Bs TNE sincere omnes cmchininnceeiiaiedaat 
a a siniatlataianiacdiaietin i 
EE SE RS eels 
I i i elt cme 
ee een et Sune ener 
C.W.& W. R. J. Long & Billups, for.....--.- 
PE RE eae aD SS ee MeN 
ees de CI, FOO ncn nnhiimenidbiasenen 
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No. 83 S.8S. Herman Livingston, for__........----- 
84 J. A. Witherspoon, for.... .............-.--- 
85 Tewn of Athens, Ge., 10? ...n<cccccccscecencs 
66 - es. C. A. GORRONE, BP sncncmudicccseneionee 
87 E. R. Hodgson & Bro., for......... ccnc ence 
88 Nicholson, Moss & Hutchinson, for_.-..----- 
SO FOOD TE Be nici on eekeniandantens 
SB Stoetion € CM, Been cnvicnnmetiansennnunn 
Ol «=F. eee B CP iiss coccinea 
OR Gh, A. CI, TOO kctihecccen tienen 
SS —eswell. Bie, OP cenccewcncusmmemneenen 
94 Alabama & Florida R. R. Co., for_...------- 
95 Mobile & Great Northern R. R. Co., for------ 
96 Selma & Meridian R. R. Co., for............ 
ei a iiidelaesistiinihiniishiicnsinaricssinilaiaenice callie 
Oe au Bi Reick tne tins - 

; SD FEROCN, W.. Dd, BOE o dcedmianmenememim 
100 Richmond & Danville R. R. Co., for--------- 
ek Va Gee ie Be Sig, i ie nnelieenncnnan 
102 Richmond & Petersburg R. R. Co., for_.----- 
SOS. Teter B; TCA, Wi iccieictseninenen 
504 Becme © CS Bis concnncernnicwn 
Soe OP mittee ee 
106 Hichatond “ Beene, 10Gi6nci consensus 
107 Va. Free Press (Gallagher & Co.), for._-.---- 

No. 306 ‘Wier ~ Teen” FOF nce ccencun 
321 TOD Wee Be OP iii wtionwis 
110 The Commonwealth of Virginia, for -- 
Mo. 332. Cate GE NE  iicsititeivnieniinnins 
112 . Weewlen & Batwessess, 6 ..0cccnccnminne is 
1S 3h ee cts is sanlihasiincaoeldinanitin 
BOS EA Bethe 
ENG ae ea, Te eiihic nies ernie 
REG Ra i ee aise ict ies ees 
Se I a ieee tite ec 
SIG ie, Wes ee Be Os, SE ikicsdidseusiniona 
SEO | CE FI shir ctciccninioncmnnnan ™ 
a e 
52k I © Cy i iii ccitti ei 
SSS Ee, BD, BR incite 
5a I TI, Wintec 
BSG A. es Se Es Sh citi 
Sa hs I © i it ickiccenientticie 
Se TO Oe I OP og occu ee 
Se ee BO, 0 nian ee 
BO COR EE insiine eetinticiicdinin 
SSe. Be SOON, OI, O6., 186 cc ecieccnuae 
oe Eh Ree is OF ccc 
Be Be ee iii wcities, a 
Ra ix Be I, OP ccciccccieniens i iiidsaeniadeiaiiasiactin 
Soe - G. Th Sa, OP cevicctianine 
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i me. 306 Wes ey ee LD cncnncnnieneenenin 57 80 
Re ee tiki ee ccinienenes . 75 S4 
136 Cameron, Barclay & Co., for.........--=.... 7 25 
Se | Glee © I, Bil nen nose cin 3 39 
BSS =+Ge BA Ae GB Gig Re mcencnsnntininbtinns 15 45 
1S Saweer & FUR, RC 2. cc enctwsteewcuess 16 11 
148. G, BA Pe, Oe wc nesncnccemeninndsens a. 
265 WR, Ss B08 cen nnccstin einen 12 34 
7 148 Evens & Conall, Bt .cncescnntasiemcden 57 80 
148 46. FF. FRR, BF ncn coccesmninniesmennin 4 32 
S 144 Geter & Bee, BC ....cncwcnnssinmnnnmini 14 78 
145 James Mi. Cooper, RG. ......ciknsncummnswadon 9 48 
146 MoeUsneues & Gattn, int ....a<cancasnncaeane 2 75 
147 Teaher@ Goemen, OF .....ncssunbamenndews 124 80 
14S WE © Bh nowt 4 63 
1 Beet & BE, Ol ..ncceumeneeeae 5 72 
150 Fulton & Wilkes, for-_.---- ancl tails ilgueaidiaiin 11 77 
TGR ete Ee CR BGs 20cm 17 42 
1s aAnarew eee 6 Ce. BF saccnsensieenen 0 96 
| Bae . Cl ee SE, Bi nnn ccemineeeeen 25 58 
| Be We ee Gk, OO nn cemencniieene 7 7 
ee | eee een on 5 35 
322 Se. ee f. EE, D0. waitin 54 38 
m ee | Ce Ben. BO, ... . cniniceieiseun 7 91 
ek, ee a EF in nett. treniieeeiens 9 62 
r 1) Jem 6 Bee = CA. BE cannsibioiaenine 31 92 
> Teed, Ben. 6 CA, B60. conc noniensin 49 13 
en I nite eee 53 78 
1a Few Weta, fF .ncancssnunen 25 52 
163 Boughman, Thomas & Co., for --..---.----- 2 36 
6: Wee B Bees @ Us, Bei.ncnsmseeees 56 
ee Ee ene 9 6 
Oe. re Bn Oe. nw nemmbdiiieiiiee ne 1s 
se | Une & Comet, i accesses 2 4 
ee ee I i tens ccc icant eae 3 51 
ee CN, COP nn co rcccisinieinemen 4 81 
oe Bg ES nmr MET Rus 34 71 
171 C. H. & M. House, for__--_- sinuthcahatemdaiiaapilaiiiatceciaitimasieal 17 33 
172 Baltimore Gas-Light Co., for ..............- 22 23 
o ee ee ee annie aaa sellin G 22 
. = Bee I Be Be eccentric es ee 
ee | ee Oe is BOW ececicctteiainen 7 33 
| Fine emnisiniieaniiiisideeieeedas 5 50 
Bee) OR Be Bl ns. conn cnncnnen 4 5b 
ee ee ii eee ees 38 
EE ER AE IE Te 2 85 
ie Eee 6 BE: Oh ...~.. niin 6 00 
182 Andrews & Thompson, for..........-..---- 3 43 
ee, i en 7 88 
Soe - ees Bees, Re.....nnnctiiminienocnnns 712 
ae: CRS Birt, 0b. cccecsiinenn 6 10 
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S. S. Herman Livingston, for.........-.-.--- 12 97 
J. A. Witherepoon, 10% 2... 2.6 cccccacsenoue 12 91 
Tren OF Rtetne, Gia, Ci eiciccscc seins 4 24 
Divs: C.. A. GORE ccna 60 69 
E. R..Hedgson & Br6., 9f.....ccancsuncones 4 43 
Nicholson, Moss & Hutchinson, for_.-..----- 14 45 
Fas DE DG vsiniensinmamannadenesie 26 O01 
batetonn He Cl Gi i coiisiniscsccenittaliaan nian 18 66 
F. Asmeté © Oa, Git in cnt nnn 25 19 
G. A. Mereet.: $00 inienccuennsn sees 4 80 
Boweell Titer, Bie ocnicccsnuseeieaee 19 29 
Alabama & Florida R. R. Co., for. ....------ 41 40 
Mobile & Great Northern R. R. Co., for------ v0 02 
Selma & Meridian R. R. Co., for....-------- od 70 
Ds Bs Os BO ects tocar 56 06 
5. Bi BE FO nn cen wirinisinnea ea 7 88 
et WE. De TP ax iniaies eninshiiniiaiiaitalaalaceiiians 52 98 
Richmond & Danville R. R. Co., for--------- 446 01 
Va. Contra! 3B. Be. Ca, it... ncienieeennae B79 29 
Richmond & Petersburg R. R. Co., for-.----- 67 69 
Petecwmer FB Gic Bic nnionsnnisinaennnin 78 3t 
OMRON ~ EON” TOP a ccinnnnnsinmnnaiaies o2 O7 
Se Tr Ce I a sical ee 14 45 
srecmenond “ Meena.” Wit iicicemmnenneen 23 39 
Va. Free Press (Gallagher & Co.), for._------ 3 86 
». FB Wieeotter “ Tisek” Oe cine cotcsae 2 30 
1S 6‘Winenester * Nowe” De cccuiewens 1 93 
110 The Commonwealth of Virginia, for -- 99 56 
City of Richmond, for___---. shill eeicabisiaieaendadiaee 192 68 
warwiek & Barncsuals, fF «2... .wcnesenseoes 10 50 
eae ae ‘sieiediiieasiaiaieae 1 95 
Bg ae I, TOE ciihsin tansiesenin-hecilignnaieninamdiiiaiaaaaaeeaas O 94 
i od TR PONE RI AT 1 93 
i i 18 2] 
I Fe, TN ia iui tine eee 22 50 
ee i  icciintidctitin uinesioeiaieteetin ae 38 O4 
i TT IRR MEE S OM OS 49 14 
I hii ities a 1 75 
ONY Aig Di iiiters antimernnininddiiabdas 17 80 
es EE, PR i cers icleiicteictiniiiniineiticia ae 68 48 
Ue CI aici edie ie 23 60 
Bi Th AE Ch a critters 6 74 
Bo POMS Bis tiie 23 79 
Cspceueeeh A TI I iit iii 1 -8 
SOU I iii 4 39 
Joseph Schneider, for....-.--- silieiiiiiedadiiumaaad a 9 61 
R. Ibbotson, OG Ei TUT cscicinciisiniititaitlasintaaiinns annenynr 36 83 
BD. eet EEGs, Pw incenienstiniiateieeitiainaices 11 12 
a: Sm I aii i 19 26 
ss an ER i 9 79 
OS: BD RR IO cic itaicinhteiatiaeieciamne aaa 17 98 
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f ek ee ee ee I, OP ce cnnntnmmementbee 
its tscnninwisccieicinnmntnredaaaans ‘ 
136 Cameron, Barclay & Co., for................ 
. Be ee I BE. n.cnitnneietienenn 
Se ee ee Oe Ga, IO. ner ccnmnenenies 
ee EF, RO occ eisnenenennnn 
ee ee Be kien ewcumemnieiiion 
I osc cenecencninnn wiiieasiliguiiiaeeiieiiilibiasiaias 
Se ee I, FOC cc ccietieninnininna 
OS FO Be SE OF =n. c0ee opeccennenneniandan 
S$ SOE ee SR De... .nccccenigisitniineninninninns 
145 James M. Cooper, for. ~~~ --- mamta aiuto 
366 . Bees ee SEER, FOE 2c ec cecmcsemacnens 
Ge FOG SS SRR, RE ow cccemwewennes 
eo cer wse eit eile 
54D ee ee Ee, 900 2 ic ccctmmiemnwennious 
150 Fulton & Wilkes, for-__--- sili aicciaiieliaiaiait ical 
ee ee ks SE, EG nine nncieiobenns 
toe Ameren cemeee & Coe., 96 coco nenccnesunda 
| ee ee ek I. TOP... cnn: sommnetintieniannianinindinieds 
| ee es OE oc nicscide einen 
ee Se ae eR. OO c.camtsimeeindmenin ia 
O22 See ee 2, BEG, FOU ccieeedmiinninns 
i I RT SE TSG ONE 
M ee I eis eis enineeeieiannioien 
Soe «aemnes Be. Beet & Us., 96 caccnctucecscaces 
See > ee Oe ig BO cence 
ee le I a. ss cicinieeeiiinieele alates ea bleh 
ee EROS Wee, IP =o. cnccnmicnactionmenun 
163 Boughman, Thomas & Co., for ---..--.----- 
166: "Fee Te Be @ CA, BR ciereemcmccnmene 
1G> Diekineos & Bevelen, 10... cndcoceccecccec 
Oe le ii ccctreieitedie i ee ete 
1G Underwood & Comnot, 0 cecccccecenccncoes 
ee ax Os a hn when nies 
See We, SS OO dtc wan quinine 
Cee | We es OO hein 
Bee Oy Bee ee a Oy. 2. cies 
172 Baltimore Gas-Light Co., for ..............- 
o Se ee I inn cts 
. = Se ee Be, BO vicnremenuienie ee ae 
aye SR SS Bee OO em ecuncanee ee 
ee I, Bi cence ei 
ee. | ee Be i oc onicneaenee eee 
re icine cxsicirncieaiain cies 
i PR SH ne eae 
ee ee D0... nn.niisiinienaiininn 
182 Andrews & Thompeon, for.......<cecccenas 
Be I By BR new enenntiinniineeenicinipinniion 
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Mo. 187 Sehwardtman & Coa,, BP cnod ccicnswnssscsca 5 70 
1O8 BB RRR, C6 cccrcccicmnncndacccncemens * 22 42 
53D 6. Peamk © Ce., Bbw nw nnsncone cme wunsenen 4 65 
50 en. GC, Fee Bie i he ccen cnnienneen 3 90 
SOL Cy. Bh. FOR, FE oak wre cin tccinene 1 58 
eS | De ee @ BNO, FOE cco cnn cnn 1 90 
6. 6 Ek. WOR, OE sccm 7 60 
194. McDowell, Robinson & Co., for .--..--.---- " 30 40 
S06 «SO 5. WI, linn nncccnnnnwnes sen 2 66 
OE. Bee Oe Be OE iecicnccmecsioonemeneiiin 3 42 
OS A EB U2 iin camnentiomeinenes 6 55 
06 Boorman & LetieeeM, 6. ..cccccunsnccnnn 7 60 
100 - Welatein & IAG, BF ccncicncstitinndass 2 28 
300 Watters G. Meets & Ge, Wb indwccimmntinwndons Qo 22 
Be aes BR S Gk, Wiest 1 35 
Oe een. Bh, Be, OE itectitiiiimninnniin 245 54 
I i eseisiidiuanils 8 40 

ee: 206 = TRAUEE BI OE cnsiecticcenenee 13 09 

323 Se ee, Be , Bi cnccteene iiielaitiaaiiael do 70 

207 Evening Tranecript, for.............. 22 35 

No. 208 Montgomery, Slade & Co., for....-..----.-- 1 14 
ee EE IN TID... disnscsiv-sinstartsierapinegeaneainiediamelieiitlds 6 
ae se vaccecieen iene ceiliesiiticdiaient Galina tgs 20 53 
ee ee A ON ic. diicinrneinoianmina i 4 81 
212 Hild, Wammell and Mitchell, for......----- 85 
isi ceinisicetonins menace aoa ein 74 
ee Be ciitccnmminniimions inalaseil 14 60 
ee ks ne .... csarensipanisarsinetiiiaet ea 418 
216 Ammidon, Cranbie & Co., for..........-... 3.13 
217 Page & Maury (or L. R. Page, their counsel), 

ne incbhinkiddtecttlinsevakeneiibiesisiumadaiedes aunts nl 125 87 
ee Oe gene in enim rien 218 43 
Making an aggregate of__-.-.------- $36,242 355 


To be checked for by the creditors mentioned in account No. 5, re- 
turned with Com’r Leake’s said report. 


And the court doth retain the dividends of the following creditors 
mentioned in said report in account No. 5, who are alleged to be 
stockholders in default in payment of their assessments, until the 
further order of the court, to wit: John Farrell (No. 25), $3.78; J. 
Reynolds (No. 50), amounting to $8.74; J. Taylor (No. 74), amount- 
ing to $1.88; Canfield Bros. & Co. (No. 180), $72.00; Geo. W. Webb 
& Co (No. 184), $4.81, and John B. Baldwin (No. 218), $354.45; and 
it being alleged that Wim. J. Hawkins claims to be the assignee of 
the claims of the Seaboard and Roanoke R. R. Co. (No. 13), on which 
the dividend would be $116.52, and of the Raleigh and Gaston R. 
Rh. Co. (No. 52), on which the dividend would be $230.32, making 
for the two $546.84, and it being alleged that said Hawkins is a 
delinquent shareholder, owing an assessment on — shares, the said 
dividends are also retained on said debts until the further order of 
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the court; and the court decides that the claim of Kelly & Piel (No. 
206) should be disallowed, it appearing that the same has been paid, 
and the dividend of $428.25 allowed thereon is retained for future 
distribution, making a total retained dividend, under account No. 5 
aforesaid, of $1,220.75; and the court doth further adjudge, order, 
and decree that John J. Kelly, late trustee under the deed of Sept. 
20th, 1866, in the proceedings mentioned, have leave to tile his 
petition setting forth his claims for compensation for his services 
and for repayment of expenses incurred by him in the discharge of 
his duties as such trustee and in rendering his final accounts, which 

petition is accordingly now filed, and the court will hereafter 
324 consider the same; and it is expressly declared that nothing 

herein contained shall be construed as prejudicing iis rights 
in regard thereto. 

And the court doth further adjudge, order, and decree that John 
Glenn, trustee, out of the moneys now in his hands as such, do de- 
posit at onee in the Planters’ National Bank of Richmond, to the 
credit of this cause, the sum of $2,705.45 to meet in part the sums 
distributed under this decree. | 

And the court, not being prepared at this time to pass upon the 
question as to the claim of the Commonwealth of Virginia tor pri- 
ority of payment of its claim mentioned in Commissioner Leake’s 
report aforesaid, the court doth adjudge and decree that this cause be 
recommitted to Commissioner W. J. Leake (who is hereby appointed 
a special commissioner for the purpose), who is directed to ascertain 
and report to the court— 

Ist. Whether the Commonwealth of Virginia is entitled to any 
priority of claim for payment of its said debts over the other cred- 
itors of the defendant company. 

2d. Whether the petitioner, John J. Kelly, is entitled to any addi- 
tional compensation for his services and expenses in executing the 
trusts of the deed of September 20, 1866, over and above such amount 
as has been allowed him under this decree, all which the said com- 
missioner will report to the court, with any matter specially stated, 
Ke. 

A copy. 

Teste: GEO. W. CARTER, Clerk. 


(Here followed index, pages 325-327, which is omitted in-print- 
ing.) 
028 STATE OF VIRGINIA, | To wit: 
C I a ’ Ou il ° 
ounty of Llenrico, | 
In the Circuit Court of Henrico County. 
W. W. Gieny’s ADMINISTRATOR and Others 
Us. 
The NaTionaL Express AND TRANSPORTATION Company and Others 
I, George W. Carter, clerk of the circuit court of the said county of 
Henrico, in the State of Virginia, do hereby certify that the foregoing 
is a full, true, and entire transcript of the record of the above-entitled 
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suit of W. W. Glenn’s Administrator and others vs. The National Ex- 
press aud Transportation Company and others now remaining In my 
said court prepared according to the order of the court passed in the 
said cause on the 25th day of March, 1885. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the said court, at the court-house, this 25th day of June, 
1885, and in the one hundred and ninth year of the Commonwei alth 

[Seal Circuit Court of the County of Henrico, Va.] 
GEO. W. CARTER, Clerk. 
STATE OF VIRGINIA, — | To wit: 
: > low: 
County of Henrico, § 

I, Beverly R. Wellford, Jr., only judge of the circuit court of the 
county of Henrico, in the State of Vi irginia, do certify that George 
W. Carter, whose genuine signature is “subscribed to the foregoing 
certificate, was, at the time of signing and attesting the same, the 

Se clerk of the said court, and that his said attestation is in due form. 


Given under my hand and seal this 25th day of June, 1585. 
B. R. WELLFORD, JR., Judae. [ SEAL. ] 


(Here followed index, page 329, which is omitted in printing.) 


330 Exuipit “ Y.” Filed May 16, 1887. 
Joun Guenn, Trustee, &c., PI’ff, 
's. At Law. No. 24942. 
Hamitrron G. Fant, Def’t. 
In the Cjreuit Court of the United States for the Eastern District 
of Virginia. In Equity. 


JosrtAH REYNOLDS ) 
3 vs. In 8 
Tue Narronat Express AND TRANSPORTATION — Ba 
et als. 


Be it remembered that heretofore, to wit,on the 8th day of August, 
A. D. 1866, came the complainant and filed in the clerk’s office of 
the United States cireuit court for the district of Virginia, at Nor- 
folk, in said district, his bill of complaint against said defendant 
company and Joseph E. Jolnston, the president, and Thomas Branch, 
Hamilton G. Fant, Michael G. Harman, John Echols, J. J. Kelley 
C. Rt. Mason, W. J. Hawkins,and R. H. Maury, directors thereof, and 
Benjamin Ficklin, the superintendent thereof, and which said bill 
was endorsed as follows: 


ool “Mr. elerk of the circuit court of the United States for dis- 
trict of Virginia: 
“File this bill and issue subpeena as prayed. 
" H. H. WELLS, 
“ Solicitor for Comp't.” 
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Said bill is in the words and figures following, to wit: 


To the judges of the circuit court of the United States for the fourth 
circuit, district of Virginia, sitting in equity: 

Josiah Reynolds, a citizen and resident of the State of Maryland, 
brings this his bill against the National Express and ‘Transportation 
Company, a corporation chartered by the Legislature of the State of 
Virginia, and having its principal office and seat of its ahmed in 
said State, and Joseph E. Johnston, the president, and ‘Thomas 
Branch, Hamilton G. Fant, Michael G. Harman, John Icchols, J. J. 
Kelley, C. R. Mason, W. J. Hawkins, and R. Il. Maury, directors 
thereof, and Benjamin Ficklin, the superintendent the eof. 

-And thereupon he says that he is the owner and holder of filty 
shares of the capital stock of said corporation, and sues in behalf of 
himself and all the stockholders of said corporation who shall coine 

in and contribute to the expense of this suit. 
doz I. That the business of said corporation is the tran: sporting, 
forwarding, and carrying property, money, and valuables, 
known as express matter and freight, to and from various juris of 
the United States. 

II. That said business was commenced on the Ist day of October, 
1865, or thereabouts, and prior to the granting of its charter, and 
was carried on in fact without any charter, though your orator is 
informed and believes that it was declared and. pretended at the 
commencement of said business and organization of said company 
that its business was so-commenced and said company organized 
under an act of said Legislature incorporating said company, passed 
in 1861; and your orator charges that the business of said company, 
as conducted under the pret-nse as aforesaid and up to the org iniza- 
tion of the said company under its charter granted in December, 
1865, was conducted in the most reckless and extravagant manner, 
and the money subseribed to the capital stock wasted and missap- 
plied, and that this waste and missapplication of ssid money has been 
by said company charged to and its burthen transferr d upon the 

business of the. company as organized under said charter of 
30d December, 1865, making your orator’s stock of greatly less 

value than it would have been had only the business prop- 
erly and legally done under said charter of 1865 been supported by 
and its burthens imposed upon it; and your orator charges that the 
pretense as aforesaid of claiming to organize under the act of 15861, 
incorporating the pee Express Company, the said company 
(under the name of the National Express and Transportation Com- 
pany) and the declaring that the said company was organized under 
an existing charter aud ina pruper and legal manner was fraudu- 
lent and illegal. 

III. And your orator states and charges that said pretended and 
fraudulently organized company was fused into and incorporated 
with the company organized or conducted after the said charter of 
1865 was granted and the burthens of its business transferred to it, 
and in fact no distinetion made in the business of the pretended, 
illegal, and fraudulent organization and that of the company as 


Pacelli iat tessa 
Sie: ensonianncraaee — PS Antik oon B60 
7 ” aan cel tie. 


238 JOUN GLENN, TRUSTEE, &¢., VS. HAMILTON G. FANT. 


suit of W. W. Glenn’s Administrator and others vs. The National Ex- 
press and Transportation Company and others now remaining in my 
said court prepared according to the order of the court passed in the 
said cause on the 25th day of March, 1886. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the said court, at the court-house, this 25th day of June, 
1885, and in the one hundred and ninth year of the Commonwealth 


[Seal Circuit Court of the County of Henrico, Va.] 
GEO. W. CARTER, Clerk. 
STATE OF VIRGINIA, |... | 
' > psewe: 
County of Henrico, | 
I, Beverly R. Wellford, Jr., only judge of the circuit court of the 
county of Henrico, in the State of Virginia, do certify that George 
W. Carter, whose genuine signature is subscribed to the foregoing 
certificate, was, at the time of signing and attesting the same, the 
oe clerk of the said court, and that his said attestation is in due form. 
Given under my hand and seal this 25th day of June, 1885. 


B. R. WELLFORD, Jr., Judge. [sEAL.] 


(Here followed index, page 329, which is omitted in printing.) 


330 Exuipit “ Y.” Filed May 16, 1887. 
Joun Guenn, Trustee, &e., PIF, \ | 
rs At Law. No. 24942. 


Haminrron G. Fant, Def’t. 


In the Cireuit Court of the United States for the Eastern District 
of Virginia, In Mquity. 


Jos1AH REYNOLDS ) 
v8. t oe 
a i ¥ . ry ~_ No S 
Tur Narionat Express AND TRANSPORTATION ees _— 
et als. 


Be it remembered that heretofore, to wit,on the Sth day of August, 
A. D. 1866, came the complainant and filed in the clerk’s oftice of 
the United States circuit court for the district of Virginia, at Nor- 
folk, in said district, his bill of complaint against said defendant 
company and Joseph E. Joinston, the president, and Thomas Branch, 
Ilamilton G. Fant, Michael G. Harman, John Echols, J. J. Kelley, 
C. Rt. Mason, W. J. Hawkins,and R. H. Maury, directors thereof, and 
Benjamin Ficklin, the superintendent thereof, and which said bill 
was endorsed as follows: 


ool “Mr. clerk of the circuit court of the United States for dis- 
trict of Virginia: 
‘File this bill and issue subpeena as prayed. 
“H. H. WELLS, 
“ Solicitor for Comp’t.” 
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Said bill is in the words and figures following, to wit: 


To the judges of the circuit court of the United States for the fourth 
circuit, district of Virginia, sitting in equity: 

Josiah Reynolds, a citizen and resident of the State of Maryland, 
brings this his bill against the National Express and Transport: ition 
Company, a corporation chartered by the Legislature of the State of 
Virginia, and having its principal office and seat of its business in 
said. State, and Joseph E. Johnston, the president, and Thomas 
Branch, Hamilton G. Fant, Michael G. Harman, John Icchols, J. J. 
Kelley, C. R. Mason, W. J. Hawkins, and R. I. Maury, «irectors 
thereof, and Benjamin Ficklin, the superintendent there of, 

-And thereupon he says that he is the owner and holder of ny 
shares of the capital stock of said corporation, and sues in behalf of 
himself and all the stockholders of said corporation who shall come 

in and contribute to the expense of this suit. 
voz I. That the business of said corporation is the transporting, 
forwarding, and carrying property, money, and valuables, 
known as express matter and freight, to and from various paris of 
the United States. 

Il. That said business was commenced on the Ist day of October, 
1865, or thereabouts, and prior to the granting of its charter, and 
was carried on in fact without any charter, though your orator is 
informed and believes that it was declared and pretended at the 
commencement of said business and organization of said company 
that its business was so commenced and said company organized 
under an act of said Legislature incorporating said company, passed 
in 1861; and your orator charges that the business of said company, 
as conducted under the pret-nse as aforesaid and up to the org aniza- 
tion of the said company under its charter granted in December, 
1865, was conducted in the most reckless and extravagant manner, 
and the money subseribed to the capital stock wasted and missap- 
plied, and that this waste and missapplication of said money has been 
by said company charged to and its burthen transferred upon the 

business of the company as organized under said charter of 
333 December, 1865, making your orator’s stock of greatly less 
value than it would have been had only the business prop- 
erly and legally done under said charter of 1865 been supported by 
and its burthens imposed upon it; and your orator charges that the 
pretense as aforesaid of claiming to organize under the act of 1561, 
incorporating the oe rn Express Company, the said company 
(under the name of the National Express and Transportation Com- 
pany) and the declaring that the said company was organized under 
an existing charter aud ina proper and legal manner was fraudu- 
lent and illegal. 

III. And your orator states and charges that said pretended and 
fraudulently organized company was fused into and incorporated 
with the company organized or conducted after the said charter of 
1865 was granted and the burthens of its business transferred to it, 
and in fact no distinetion made in the business of the pretended, 
illegal, and fraudulent organization and that of the company as 
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made under said charter of 1865; and he charges that this was and 

isa fraud upon the rights of your orator and the stockholders of 
said company who became so after said charter of 1865 was 

334 had, and a violation of the duty said company owes your 
orator and the other of said stockholders. 

iV. And your orator believes, and so states and charges, that the 
business of said company has been and is now conducted in the 
most reckless, extravagant, and improvident manner, and the 
money subscribed by orator and the other stockholders has -been 
and is now being wasted and misapplied in conducting said busi- 
ness, but chiefly in ways and for purposes illegal and beyond the 
powers of said company under said charter, and in fraud of your 
orator’s rights and in violation of the duty said company owes yopr 
orator and the other stockholders therein— 

First. In conducting and paying the expenses of litigation, under 
the name of one Benjamin Ficklin, for purposes not connected with 
the business of said company under said charter. 

Secondly. In paying to certain railroad and steamboat com panies 
large sums of money for transporting freight thereon beyond the 
regular and usual charges for transporting the same kind and quan- 
tity of freight for others, this being done by running for said com- 
pany a special car or cars of capacity far beyond the requirements 
of said National Express Company, and in paying, by way of bonus, 
for the privilege of doing an express business on said railroads and 

steam boats. ’ 
DOO Third. By paying large sums of money by way of illegal 

and usurious interest or as bonus for its use under other 
names by paying for the name and credit of sundry persons as en- 
dorsers or securities for said company upon notes, bonds, or drafts. 

Fourth. By paying large and extravagant sums for the services or 
information of persons supposed to be of use to the company in 
various Ways or to have influence beneficial thereto of some sort, 
either direct or indirect. 

Fifth. By making agreements or contracts to pay sums of money 
or to give stock or other advantage to certain persons for services 
to be rendered by them not directly connected with its business. 

Sixth. By giving the stock of said company to sundry persons 
without any actual subscription and payment therefore. 

Seventh. In making unnecessary and extravagant improvements 
on property leased or rented. 

VY. And your orator states and charges that said company and the 
said president and directors thereof have made a contract or agree- 
ment with a certain Benjamin Finklin, the general superintendent 

of said company, by which said company agrees to give extra- 
336 ordinary and illegal advantages and power to said Finklin, 

both as to the property and management of the business of 
said company and his interest therein, and the emoluments, pay or 
advantage to be given him; that this agreement is conditional or 
contingent, and was made by said president and directors without 
authority, and has been kept secret and concealed, so that your 
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orator is unable to give the particulars thereof without the discovery 
sought to be had by the interrogatories made in this bill. 

VI. And your orator charges that said National Express and 
Transportation Company is insolvent and unable to meet its liabil- 
ities, and is only kept in operation by the payment of large and 
usurious interest or bonus for money, or by the uses of the names 
and credit of sundry persons who are paid in some way for endorse- 
ments or credit; that its expenses largely exceed its receipts; that suits 
fora large amount, in which attachments have been issued, have been 
instituted against said company in the State of New York and else- 
where, and your orator’s stock is being daily depreciated _ his 
money wasted and squandered by this irregular, illegal, and im- 
provident manner of conducting the business of said company. 

VII. And your orator further states and charges that the 

337 books and accounts of said company have been improperly 

and falsely kept, and your orator is, and the other stockhold- 

ers are, misled and deceived there ‘by, and the true condition of said 
company concealed and misrepresented to them. 

VIII. And your orator further states and charges that the presi- 
dent and directors of said company have advertised the stock held 
by your orator and the majority of the stock of said company held 
by himself and other of the stockholders therein for sale at public 
auction in fraud of their rights and in violation of the duty they 
owe to your orator and others, the said stockholders, and he is in- 
formed and believes that said stock has been so advertised twice in 
the newspapers of the city of Richmond, and he is informed and 
believes that it is the purpose of said president and directors to sell 
lis said stock at public auction unless restrained by this honorable 
court. 

IX. And your orator charges that the stock of said company has 
been given or granted to divers pPcrsons without pavinent of money 
or otherwise being made therefor, and that some of the stock of said 
COIMpany, though in precisely the same situation as that owned 

by your orator and some of that held by Persons who have 
305 not paid for the same at all, has been by said president and 

board of directors excepted, excluded, or promised Lo he CX- 
cepted or excluded, from said sale. 

And your orator is remediless in the premises, save in a court of 
equity, and said actings end doings of said company thus fraudu- 
lently perpetuated are working and will continue to work irrepa- 
rable damage and Injury to him and to the other stockholders of said 
Company. 

To the end, therefore, that said company and said president, di- 
rectors, and superintendent thereof may, if they can,show why your 
orator should not have the relief hereby prayed, and that said com- 
pany may, under its corporate seal, and said Joseph i. Johnson, the 
president, and said Thomas Branch, Hamilton G. Fant, Michael G, 
Ifarman, J. Echols, J. J. Kelley, C. R. Mason, W. J. Hawkins, and 
R. HW. Maury, directors thereof, and said Benjamin Finklin, the said 
general superintendent, may, upon their several and respective cor- 
poral oaths and according to the utmost of their several and respect- 
o1—S2 
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ive remembrance, infurmation, and belief, full, true, and direct and 
perfect answers make to such of the several interrogatories herein- 
after numbered and set forth, as by the note hereunder written they 

are, respectively, required to answer, so that your orator may 
339 have a full and perfect discovery and disclosure of the cond1- 

tion of the affairs of said company and of said actings and 
doings, and that said company and said president, directors, and 
superintendent may be enjoined and restrained from further carrying 
on or perpetrating said illegal and fraudulent actings and doings, 
and that he may have such other and further relief as the case may 
require— 

May it please your honor to grant unto your orators writs of sub- 
pena against said company and said Joseph E. Johnson, the presi- 
dent, and said T. Branch, H. G. Fant, M. G. Harman, J. Echols, J. 
J. Kelley, C. R. Mayson, W. J. Hawkins, and R. H. Maury, the di- 
rectors thereof, and said Benjamin Finklin, commanding them to 
be and appear in this honorable court some certain day to be therein 
named, to answer the premises and interrogatories propounded in 
the note at the end of this bill and thereon numbered. 

And that a writ of injunction issue enjoining, restraining, and 
prohibiting said company and said Joseph E. Johnston, president, 
T. Branch, H. G. Fant, M. G. Harman, J. Echols, J. J. Kelley, C. R. 
Mason, W. J. Hawkins, and R. H. Maury, directors, and Benjamin 

Finklin, superintendent, their agents, servants, and employees, 
340 from further conducting said business in the illegal and im- 

provident manner hereinbefore set forth, in the following 
particulars: 

Ist. That they, their servants, agents, attorneys, and counsel, be 
restrained from conducting or in any way intermeddling with Iitt- 
gation now in progress by said Benjamin Ficklin against the Vir- 
ginia Central, the Orange and Alexandria, the Virginia and Ten- 
nessee, and the Petersburg and Weldon railroads, and from expend- 
ing the money of said company in paying fees to counsel or costs of 
court 1n said cases. 

Znd. That they be restrained from pledging, binding, or involv- 
ing said company or its servants or agents, on its behalf or by its 
authority, as principal or surety in any injunction pr other bond 
given or to be given in said suits or in any other manner. 

ord. That said express company and its said president and di- 
rectors, their servants, agents, and employees, be enjoined and 
restrained from paying to any railroad or steamboat owner or com- 
pany the money of sald company, except for actual service performed 
at the usual and regular charges therefor, and from employing, run- 

ning, or hiring any car or ears upon any railroad and paying 
dtl therefor as if loaded to their capacity, unless the same be re- 

quired and in fact employed to their full capacity for the 
carriage of the freight and the eCXPress matter in the custody of the 
said express company, and from Inaking or earrving out any con- 
tract, agreement, or understanding with any railroad or steamboat 
company Whereby the money of said express company is paid or 
agreed to be paid for any service or privileges not required in and 
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by the immediate wants of said express company for transportation 
of said express matter or freight. 

4th. And that said company and its said president and direetors 
be enjoined and restrained from selling the stock of your orator and 
other stockholders of said company, and that all and every agreement 
or contract made by said company or its said president, directors, 
or superintendent, and every bond given by them or by their au- 
thority or on their behalf in said suits or growing out of the same 
In any way be declared void and to be delivered up to be cancelled. 

And that a receiver be appointed by this honorable court to take 
possession of the property and effects, books of account, and papers 

of said company, and that the said property and effects may 
042 be sold and disposed of and any money due said company 

collected by said receiver; that an account may be taken of 
its business under the order of this honorable court and its debts 
and liabilities paid, and the balance distributed to your orator and 
tlie other stockholders after such payment is made; and that your 
orator may have such other and further relief as his case may re- 
quire. 

The defendants to the National Express and Transportation Com- 
pany and Joseph EE. Johnston, the president, and ‘T. Branch, IL. G. 
Fant, M. G. Harman, J. Echols, J.J. Kelly, C. R. Mason, W. J. Haw- 
kins, and R. I. Maury, the directors thereof, are required to answer 
the interrogatories, respectively, 1, 2, 5, 4, 5, 6, 7, 8, 9, 10, 11, 12, 15, 
14, 15, 16, 17, 18, 19, 20, 21, and 22, and the defendant, Benjamin 
Micklin, general superintendent, is required to answer interrogato- 
ries numbered, respectively, 6, 7, 5, 9, 11, 12, 15, 16, 20, and 21. 


Tint rrogatories. 


Ist. Whether the National Express and Transportation Company 
was not organized and its business commenced and carried on until 
the 12th day of December, 1865, without a charter in fact, though 

it was represented and pretended that said organization was 
o43 made and said business carried on under a charter granted to 

the Southern Express Company, in 1861, by the Legislature 
of Virginia. State whether any any distinetion or difference, and 
what, was made in the business & organization of said company 
before the 12th of December, 1865, and after; give details and an- 
svwer explicitly. 

2nd. Whether said company issued a printed cireular and distrib- 
uted the same, and solicited subscriptions to its stock by its means, 
In Which it was stated that persons subscribing to its stock would 
not be required to pay more than five per cent. of the amount sub- 
scribed. File with answer to this interrogatory a copy of this cir- 
cular. 

ord. Give the names and residence of the persons who originally 
subscribed for the stock of said company and the amounts sub- 
scribed by them, respectively, and the amount paid by them and 
each of them upon making such subscription, and state in regard 
to each the representations and promises made in order to induce 
such subscription. 
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4th. State fully and in detail the amount or number of shares of 

said stock given or granted to persons without any actual subscrip- 
tion or payment of money being made at the time of sub- 

344  seribing therefor, and the consideration or motive inducing 
such gift or grant. 

5th. State the amount or number of shares of said stock given 
or granted to any of the officers or employees of said company at 
any time, and the the names and residence and grade of such officer 
or employee of said company to whom said stock was given or 
granted, and the consideration or motive for such gift or grant. 

6th. State fully what amounts or sums of money have been paid 
by said company,and the name and residence of the persons to 
whom paid, for services of any kind rendered to said company since 
its organization, the services for which it was paid, and in all cases 
whether the person to whom paid was in the actual service of the 
company or not, and the grade, title, or employment of such person 
in said company. 

7th. State fully and in detail the sums of money paid, or agreed 
to be paid, to any railroad or steamboat company for transporta- 
tion; specify each such company to which money has been paid 
for transportation, or agreed to be paid, since the organization of 

the company and the service rendered for such payments; set 
345 out fully any contracts made with any such company, whether 
reduced to writing or not. 

Sth. State fully and in cetail the contract or agreement under 
and by which Benjamin FT icklin, the present general superin- 
tendent of the said company, took charge of the business and affairs 
of said company; what amount of money or stock was to be given 
or granted to him or subscribed for by him; what he has done in 
compliance with his agreement; upon what contingencies or condi- 
tions such money or stock was to be given or granted to him or sub- 
scribed tor by him; whether such contingencies or conditions have 
arisen or been complied with on the part of said Ficklin or said 
company or are yet to arise or be complied with. 

Yth. State fully and in detail how many and what suits have 
been instituted against said company since its organization by any 
person or company, the amount sued for, and the nature of the 
claim made by such suit; how many and what judgments are out- 

standing and unpaid. 
O46 10th. State what amount of money or stock of said com- 

pany was paid or given or agreed to be paid or given to the 
firm of Reed & Company, to whom paid or given, and how much, 
if any, is still due, and what said Reed and Company gave or did 
in return for such payment or gift; state fully the contract made 
with Peed and Co. and what was done in consequence of such con- 
tract. 

ith. State fully and in detail the outstanding obligations of said 
company or any of its officers or agents on its account or behalf, 
whether on upon account or contract, note, bond, bill of exchange, 
or draft due or to become due and payable, and the amount, date of 
making, and due date of each; whether any and what persons have 
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endorsed the paper of or become surety in any way for said com- 
pany, and especially whether any and which of its officers, agents, 
or employees have endorsed the paper of said company or in any 
way become security for its obligations or contracts, and the con- 
' sideration or motive for becoming so bound. 
o47 12th. State fully and in detail what amount of interest has 
been paid by said company from its organization for the loan 
or use of money or credit, the name and residence of the persons to 
whom interest or bonus has been paid for the use of money or credit, 
by the term credit being understood the use of the name of such 
persons as makers, endorsers, or sureties of any kind for said com- 
any. 
13th. State fully the amount and kind of property owned or pos- 
sessed by by said company; specify the amount paid for each item and 
its present value. 
14th. State fully the rent of each of the offices, depots, warehouses, 
buildings, or rooms of any kind rented or occupied by the company, 
the amount expended in fitting up, repa-ring, or altering the same, 
where situated, and the term of renting or lease, and the Hawes 
and residence of the owner or owners of such offices, ware- 
348 houses, buildings, or rooms. 
15th. State fully what losses the said company has made 
in transporting merchandise, money, or property of any kind; 
whether such losses have been paid or not; if not paid, the reason for 
refusing to pay ; give name, residence, and amount and kind of prop- 
erty claimed by each claimant and the time of cael loss. 
16th. State fully and in detail the present financial condition of 
said company and the losses or gains made by conducting its busi- 
ness since its organization; give the items of each loss or gain and 
the aggregate thereof. 
l7th. State the number of shares of the stock of said company 
regarded as delinquent and which were regarded by said companys 
as subject to be sold under the advertisements in the Richmond 
papers made by said company ; file copies of the advertisements of 
the sale of such stock, and give the name and residence of 
o49 each stockholder thereof and the amount of stock held by 
each and the reasons why the sales did not take place as ad- 
vertised ; state what notice of said intended sale, if any, other than 
sald advertisements was given to each or any of such stockholders, 
and whether any protests or threats of injunction were made by them 
or any and which of them in order to stop said sales; state whether 
any promises of exception or exclusion from said intended sales of 
the stock of any and which of said subscribers or stockholders were 
made and the reason or motive for such promise of exception or ex- 
clusion; file copies of any letters, notices, protests, papers, or writings 
of any kind made by any of such stockholders in regard to said sales, 
and state any oral complaints, threats, or notices of said stockholders 
in regard thereto. 
ISth. State the names, residence, and grade of each and all of the 
officers, agents, and employees of said company, the amounts 
300 paid or agreed to be paid to each, respectively, for the services 
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they render said company; state whether, on the organization of 
said company and since, it has not been promised and agreed 
by said company and understood by its subscribers and stockholders 
and made known to the public that one leading object in establish- 
ing said company was to give employment to the officers and soldiers 
of the two armies of the United States and the so-called Confederate 
States, disbanded by the close of the late rebellion, and was not such 
promise and agreement made to such subscribers at the time of sub- 
scription and held out as inducement to them to make subscription 
to its stock ; state how many of such officers and soldiers have been 
employed by said company since its organization and how many 
are huw so employed; give the name, residence, and grade in said 
armies of each such ofticer of soldier so employed, distinguishing 
between the the armies in which they served, and give the amounts 
paid or agreed to be paid to each and the grade or employ- 
351 ment ef each in the service of said company. 
19th. State fully what amounts were paid and to whom paid 
for conducting the business of said company before the Legislature 
of Virginia at its late session of 1865 and 1866; give the name of 
each person to whom money or stock was paid or given for such 
services; to whom of the members of said Legislature was the stock 
of said company given, sold, or offered and the amounts so given, 
sold, or offere’ during or before its said session ; state fully the name 
and residence of each and also the names and _ residence of each or 
any of the members of said Legislature who were during the ses- 
sion or now are stockholders in said company. 
20th. State fully what fees or compensation were paid or agreed 
to be paid in stock of said company or money to any attorneys or 
counsel for advice or conducting any litigation for the benefit 
8092 or supposed benefit of said company, either in its own name 
or that of any of its stockholders, officers, agents, employees, 
or other person; state the name and residence of each of said attor- 
neys or counsel and the amounts paid to each and the services for 
which it was paid; state also the amount of cash paid in such liti- 
gation and to whom paid and for what. 
2Ist. State whether said company or any of its officers or agents 
on its behalf have become bound as principals or securities upon or 
to any injunction, bond, or otherwise in consequence of such litiga- 
tion, and whether said company has made any and what agreement 
to indemnify and save harmless any and which of its stockholders, 
oflicers, or agents or any other person from loss or Jamage in con- 
sequence of being so bound ‘as principal or security or upon any 
injunction, bond, or otherwise; file copies of any written 
ooo agreement made, and give the substance of any oral agree- 
ments made for such purpose. : 2 
22nd. State fully each and all of the transfers made of the stock 
of said company on its books down to this time; what charges have 
been made in the form or substance of the certificates of its stock, 
and the name and residence of the present stockholders therein. 
And, as 1h duty bound, your orator will ever pray, XC. 
mn MH. H. WELLS, 
Uf Counsel & Solicitor for Complainant. 
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Sworn to before me — Josiah Reynolds, compl’t, this 6th day of 
August, 1866. 
Witness my hand and seal this 6th day of August, 1566, 
[ SEAL. | ISAAC BROOKS, Jir., 
U}. S. Commissioner for Dist. ol Maryland. 


854 Tue Unitrep States or AM ERICA, | To wit: 
District of Maryland, ne 


I, James W. Chew, clerk of the circuit court of the United States 
for the fourth circuit, in and for the Maryland district, do hereby 
certify that Isaac Brooks, Jun., Esquire, before whom the foregoiin. 
affidavit was taken, was, at the time of taking the same, a commis- 
sioner duly appointed by the said circuit court pursuant to the aet 
of Congress entitled “An act for the more convenient taking of 
affidavits and bail in civil causes depending in the courts of the 
United States,” and to all his acts as such full faith and credit is and 
ought to be given, as well in courts of justice as thereout. 

In testimony whereof I have hereto subscribed my name and 
affixed the seal of the said circuit court this 6th day of August, A. D. 
1866. | 

[SEAL. ] JAMES W. CHEW, 
Clerk Circuil Court. 
300 And on the same day, to wit, on the Sth day of August, A. D. 
1866, the following order was filed in this cause : 


On filing bill in this case the clerk will issue subp ena, as 
prayed. 
JOHN C. UNDERWOOD, 
Dist. Judge. 


And on the same day, to wit, on the Sth day of August, A. D. 
1866, there issued from the clerk’s office of the circuit court of the 
United States for the district of Virginia a subpcena in chancery di- 
rected to the above-named defendants, which subpeena, together with 
the marshal’s return thereon, is as follows, to wit: 


Subpana in Chancery. 


Unitep States or AMERICA, ) 
District of Virginia. j 


4 SS = 


The United States of America to The National Express and Transpor- 
tation Company and Joseph E. Johnston, the president,and Thomas 
Branch, Hamilton G. Fant, Michael G. Ilarman, John 
DOH Echols, J. J. Kelley, C. R. Mason, W. J. Hawkins, and K. 
H. Maury, directors, and Benjamin Ficklin, superintendent, 
Greeting : 
We command you and every of you that you appear before our 
judges of our circuit court of the United States of America for the 
district of Virginia, at the court-room in the custom-house, in the 
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city of Richmond, in the said district, on the first Monday in the 
month of October next, to answer the bill of complaint of Josiah 
Reynolds this day filed in the clerk’s office of said court in the city 
of Norfolk, then and there to receive and abide by such judgment 
and decree as shall then or thereafter be made, upon pain of judg- 
ment being pronounced against you by default. 

To the marshal of the district of Vi irginia to execute. 

Witness the IHlonorable Salmon P. Chase, Chief Justice of the Su- 
preme Court of the United States of America 1, at Norfolk aforesaid, 
this Sth day of August, in the year of our Lord one thousand eight 
hundred and sixty-six. 

[Seal of U.S. Cireuit Court. ] 
W. H. BARRY, Clerk, 
Per J. P. HODGES, Dep. 


307 Memoranpum.—The above-named defendants are hereby 
notified that unless they enter their appearance in the clerk’s 
office of said court on or before the day to which the above writ is 
returnable the complaint will be taken against them as confessed 
and a decree entered accordingly. 
WM. H. BARRY, Clerk, 
Per J. P. HODGES, Dep. 


Marshal's Return. 


RicuMonn, Va., August 15, 1866. 
Executed, as within commanded, on Hamilton G. Fant, by leav- 
ing copy at place of business; on R. HL. Maury, by leaving copy at 
office; on Thomas reap ae by leaving copy at place of business : on 
Joseph E. Johnston, by leaving copy at place of business; on Michael 
G. Harman, by leaving copy at place of business; on Jolin Echols, 
by leaving copy at place of business; on J. J. Kelley, by leaving 
copy at place of business; on C. R. Mason, by leaving copy at place 
of business; on W. J. [lawkins, by leaving copy at place of business; 
on Benjamin Ficklin, by leaving copy at place of business. 
JOHN UNDERWOOD, 
U.S. Marshal, 
Per JAMES N. CROFT, Dep. 


305 And at another day, to wit, on the 25rd day of August, A. 

D. 1866, the following notices were filed in the papers in this 
cause. Said notices, together with the marshal’s return on each, are 
as follows: 


To C. R. Mason, one of the directors of the National Express and 

Transportation Company : 

You are hereby notified that I have filed a bill in the cireuit court 
of the United States for the district of Virginia against the National 
Express and Transportation Company and you, as one of its directors, 
and have left at the oftice of said company, in the city of Richmond, 
a copy of said bill, and that on the 16th day of August, 1866, I shall 


JOHN GLENN, TRUSTEE, &C., VS. HAMILTON G. FANT, 949 


move for an injunction, as therein prayed for, before the judge of 
said court, at his chambers in the post-office building, in the town 
of Alexandria. 

(Signed) JOSIAH REYNOLDS. 


35$ Marshal’s PReturn. 


I executed this notice on Wednesday, the 15th day of August, 
1866, at six o'clock p. m., on Claiborn R. Mason, by leaving at his 
residence, in the town of Staunton, with Miss Fannie Lankford, a 
white person over 16 years of age and a member of his family, a 
copy of the same. I explained the purport of it to her, with the 
request that she would hand the same to Mr. Mason on his return, 
be being absent from home, there being no other white person 
found at his residence. 

GEORGE HARLAN, Deputy, 
For SAMUEL PAUL, 
She rifi of A ugusta, Co. 


To Michael Harman, one of the directors of the National Express 
and ‘Transportation Company : 

You are hereby notified that I have filed a bill in the cireuit 
court of the United States for the district of Virginia against the 
National Express and Transportation Company and you, as one of 

the directors, and have left at the oflice of said company, 
360 in the city of Richmond, a copy of said bill, and that on the 

16th day of August, 1866, [ shall move for an injunction, as 
therein prayed, before the’ judge of said court, at his chambers in 
the post-office building, in the town of Alexandria. 

(Signed) JOSIAH REYNOLDS. 


Marshal's Return. 


[ executed this notice on Wednesday, the 15th day of August, 
LS66, at 63 o'clock p. M., by yo sting a COpPyV of the same at the front 
door of the dwelling-house of Michael G. Harman, in Staunton, he 
being absent from home and there being no white persons or mem- 
bers of his family over 16 years at his place of res.dence. 

GEORGE HAKLAN, Deputy, 
For SAMUEL PAUL, 
Sheriff of Augusta Co. 


To John Echols, one of the directors of the National Express and 
Transportation Company : 
You are hereby notified that I have filed a bill in the eir- 
oO] cuit court of the United States for the district of Virginia 
against the National Express and Transportation Company 
and you, as one of its directors, and have left at the office of said 
company, in the city of Richmond, a copy of said bill, and that on 
the 16th day of August I shall move for an injunction, as therein 
prayed, before the judge of said court, at his chambers in the post- 
office building, in the town of Alexandria. | 
(Signed) JOSIAH REYNOLDS. 


»2—DS2 
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Marshal’s Return. 


| executed this notice on Wednesday, the 15th day of August, 
1866, at 53 o’clock p. m., by leaving a copy of the same at the law 
office (his place of business) of John Echols with Henderson M. Bell, 
his law partner, a white person over 16 years of age. I explained 
the purport of it to him and requested that he would hand the same 
to him on his return, he being absent from home. s 
GEORGE HARLAN, Deputy, 
lor SAMUEL PAUL, ~ 
Sheriff of Augusta Co. 


—— 


And on the same day, to wit, on the 25rd day of August, 

362 <A. D. 1866, the separate answer of John J. Kelly, one of the 

above-named defendants, was filed in the papers of this cause. 

Said answer, fogether with the exhibits filed with and referred to 

therein, is as follows: 

Answer of John J. Kelley. 

Circuit Court of the United States for the Fourth Circuit and Dis- 

trict of Virginia, set: 

The separate answer of John J. Kelly, defendant, to a bill of com- 
plaint exhibited in the said court against The National Express 
and ‘Transportation company, this respondent, and other defend- 
ants by a certain Josiah Reynolds. 


r 


This respondent, saving the benefit of all just exceptions to the 
bill of the complainant, for answer thereto, says: 


This respondent is made a defendant to the bill as one of the direet- 
ors of the National Express and Transportation Company, and at 
the time the said bill was prepared he held that position, and also 
that of vice-president of the said company. About the time 
863 — sald bill was filed, but before respondent had heard of any 
purpose to institute this proceeding, he was appointed general 
superintendent of the said company in the place of Benjamin F. 
Ficktin, the former general superintendent, who, on the 9th day of 
August, 1866, resigned his office, and on the same day this respond- 
ent resigned his place as director and vice-president. It is, perhaps, 
proper that this respondent shall say that on or about the Ist day of 
February, 1866, he was appointed general auditor of the said com- 
pany, and a short time thereafter wasappointed in addition a super- 
intendent of division at Baltimore, and that he continued to act in 
both of those capacities until his election as vice-president, in June, 
1866. In all of these relations to the business of the said National 
Express and Transportation Company respondent has had the best: 
possible opportunitics to become familiar with the history of the 
company and with all of its important and material transactions, 
and he believes that he knows ‘as much about its affairs as any one | 
connected with the company. | 
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This respondent, proceeding to answer the bill of the complainant, 
further says: 
364 It is true that the complainant is the owner, or at least that 
he appears On the books of the National Express and ‘Trans- 
port ition C OI pany as the owner R of tifty shares of the e: Lpiti il stock 
of said company, having acquired it by transfer upon seid books 
on the 26th day of July, 1866, hardly a fortnight before the filing of 
his bill in this cause. 

The nominal par amount of this stock is five thousand dollars, of 
which the sum of seven hundred and fifty had been paid up before 
the transfer to complainant, being fifteen per cent. of the par amount 
and all that, up to the filing of this bill, had been required from tlre 
holder of said stock. It is not true, therefore, that this stock was, 
at the time of the transfer to complainant, in arrear or default, o1 
that it was liable to forfeiture or sale for any such default; nor is 
it true that said stock at any time since the said transfer has been 
ordered to be sold for that or any other reason, the wrongs re- 
counted by complainant as done to him in that behalf being wholly 
Imaginary. 

It is true that the National Express and Transportation Company 

is a corporation chartered by the Legislature of Virginia for 
v6.0 the conduct of the business of express forwarding. At the 

time the stock was originally subscribed the organization was 
made under the charter of the Southern Express Company, passed 
in 1861, but it was at the time understood, agreed, and expected that 
an amendment of the charter should be ap plied for from the Legis- 
lature then about to assemble, and such a charter was applied for 
and obtained in December, 1865. From the first organization, in 
October, 1865, the business was conducted in regular succession to 
the present time by the same parties and for the same stockholders, 
and there was never any propriety in making any separation in the 
accounts or the business. The stock held by the complainant was 
subscribed for by the several parties under whom he holds it in Oc- 
tober, 1865, and if there was, as he charges, any Injustice done to late 
subscribers by charging the losses arising from early mismanagement 
upon their stock, the complainant, as one of the early stockholders, 
is benefited instead of being injured by the fact. The truth is, how- 

ever, that ail of the stock of the company was subseribed 
366 before the atacndment of the charter in December, 1865, and 

that all the stockholders justly occupy the same position. 
There may possibly be some small exceptions to this general fact, but 
they are very inconsiderable. 

As to the charge of reckless and extravagant management of the 
affairs of the company in its early history, respondent can only say 
that he has no doubt that mistakes were made, errors committed, and 
losses sustained in consequence of the entire want of experience of 
those engaged in the conduct of the business, but he has no idea, nor 
any reason to believe, that there was any purpose entertained but 
an earnest wish and desire to promote the interest of the company 
and to establish its business. 

There is, then, no foundation whatever for the allegation that any 
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fraud has been committed upon complainant or upon any one else 
by the circumstances attending the early organization and working 
of the company, and if there had been it would be a remarkable cir- 
cumstance that, after the original holders of the stock and those fa- 

miliar with all the facts had waived all exception and 
367 objection on that account and had gone on to pay up fully 

the requisitions upon the stock, it should be left to complain- 
ant, who has bought it under such circumstances, to complain of 
matters which he cannot pretend had any influence upon his conduct 
in purchasing the stock now held by him. 

It is not true that the business of the said company has been or 
is now condueted ina reckless, extravagant, or improvident man- 
ner, or that the money subseribed by stockholders or arising from 
the business of the company has been wasted or misapplied either 
in the conduct of the business or in ways or for purposes illegal or 
beyond the powers of the company under its charter, or in fraud of 
the rights of complainant or of any one else, or in violation of any 
duty of the company to complainant or to any other person. On 
the contrary, this respondent is able to state, distinctly and as of his 
personal knowledge, that while,as has been already stated, the early 
history of the business was attended by mistakes arising from want 
of experience, since the first of March, 1866, the business of the 

company has been conducted with an amount of care and 
868 — skill and economy and energy which will compare favorably 
with any similar business wherever or by whomsoever man- 
aged. | 

It is not true that the money of the company has been wasted or 
misapplied in conducting and paying the expenses of litigation for 
purposes not connected with the business of said company under its 
charter. The litigation referred to, as conducted in the name of 
Benjamin I. Ficklin, is directly in furtherance of the the proper 
business of the company, its object and purpose being to open the 
railroad lines in the State of Virginia to the business of all express 
companies, including the National Express and Transportation 
Company, upon fair and equal terms. The effect of said litigation 
already has been to enable said company to carry its business over 
all the railroads of Virginia from which it had been excluded by 
contracts giving exclusive privileges to the Adams ExpressCompany. 
The advantage thus secured is so great and so vital to the interests 
of the company that respondent has no hesitation in expressing the 
opinion that the expenses attending said litigation, and which it is 

the purpose of the National Expressand Transportation Com- 
oO pany to pay, will constitute as judicious an outlay of money 
as any that has been made in the business of the company. — 

[t is true that in the conduct of the business of the company it has 
been found necessary in some eases to submit to exactions from rail- 
road companies in the shape of minimum freights required to be 
paid for transportation, whether so much should be actually earned 
or not, and that thereby an unjust increase of expense has been 
thrown upon the company in some of the leading and vital lines of 
communication. It has, however, been and is now the constant aim 
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of the company to obtain upon all the lines over which its business 
is conducted the very best and cheapest terms that can be had, and 
as the business progresses and increases better terms and more favor- 
able arrangements are found practicable. How this inability to con- 
trol the terms required by the railroads can be supposed to consti- 
tute an offence on the part of the company or its atlairs this 
respondent is wholly at a loss to understand. Much progress 
toward removing these obstacles has been made by the litigation 

already referred to in the name of Benjamin F. Ficklin; 
370 but, as complainant disapproves of the means of redress, re 

spondent is driven to the supposition that he prefers stopping 
the business of the company altogether. 

It is not true that the company has paid large sums of money 
by way of illegal and usurious interest; on the contrary, all of the 
loans and other financial operations of the company have been made 
and conducted at the usual and legal rates of interest at the places 
where the transactions oecurred ; nor is it true that the company has 
ever paid any bonus for the use of money under any names or for 
the name or credit of any person as. endorser or security for the com- 
pany In any form. 

Respondent does not know what the complainant intends by the 
charge that large and extravagant sums have been paid for the 
services or information of persons supposed to be of use to the com- 
pany in various ways or to have influence beneficial thereto of some 
sort or other, direct or indirect. It may be true that at the 
outset of the business and for the want of experience contracts 
for service were made at prices or upon salaries much too high for 

the value of the service to be rendered. 
oi] Such a contract with a superintendent in the city of New 

York has recently been compromised by the company upon 
favorable terms. It may be that too much was paid to the Reed 
express Company for its contracts, property, and good will. Re- 
spondent thinks there was, but that matter is now the subject of 
negociation on the part of the company, and it is hoped that the 
mistake committed may to a large extent be rectified. The con- 
tract with Benjamin F. Ficklin was much complained of by some 
of the stockholders, but if it was objectionable, as respondent thinks 
i Was in some respects, the difficulty has been removed by the en- 
tire re-cis-ion and abrogation of the whole contract upon terms re- 
storing each party to his original position and giving to Ficklin for 
his services nothing but his salary at the very inadequate rate of 
$2,500 a year. 

Respondent knows of nothing else to which complainant can 
refer, and he deems it proper to say that, so far as his knowledge 
or information extends, while too much may have been paid for 
services or influence, there has been no payment for any but honest 
service or legitimate influence, having or believed to have a 
fair and proper tendency to promote the just and honest in- 
terests of the company, nor has there ever been any payment 
for service or influence to any one not directly or avowedly Cli- 
ployed about the known business of the company. 
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It is not true that any agreement or contract has been made or 
recognized by thé company, so far as this respondent knows or be- 
lieves, to pay any sum of money or to give stock or other advan- 
tage to any one for services to be rendered not directly connected 
with its business, nor does this respondent believe that if any such 
contract had been made by any officer of the company it will be 
ratified or executed by the company. 

It is not true that any stock of the company has been given to 
any one without actual subscription and payment therefor upon 
terms common to all the stockholders. ‘There have been contracts 
to pay stock for services or for property in the cases already referred 
to, but there has in no instance been any donation of stock. 

It is not true that the company has made any extravagant or un- 
necessary improvements on property leased or rented ; on the con- 

trary, the uniform policy and practice of the company on 
370 that subject has been one of rigid economy, confining all such 

improvements to fo the actual working necessities of the busi- 
ness. 

As to the contract between the company and Benjamin F. Ficklin, 
referred to in the bill, this respondent deems it only necessary to say 
that about the first day of , 1866, the company made with said 
licklin a contract, evidenced by a correspondence spread upon the 
record of the directors, a copy of which is herewith exhibited as part 
of the answer, marked (No. 1). 

This contract gave rise to some complaint and dissatisfaction In 
the company, and, on the 20th day of June, 1866, 1t was modified by 
writing between the parties, of which a copy is herewith exhibited 
as part of this answer, marked (No. 2). 

This modification failing to remove the objections and difficulties 
crowing out of the original contract, an agreement was made, in 
writing, between the parties on the ninth day of August, 1866, 
whereby the whole contract was annulled and rescinded. See a 
copy herewith exhibited as part of this answer, marked (No. 3). 

Respondent presumes that the objections so much urged against 
the Ficklin contract will all be answered and satisfied by its entire 
abrogation, and he deems it unnecessary now to enter into any dis- 
cussion of the circumstances and motives which, in the opinion of 

the directors, justified the making, the altering, and the final 
OF rescis-lon of the contraet. It is not true, however, that this 

contract with Ficklin in any of its stages was kept secret or 
concealed. On the contrary, it was a matter of much publie discus- 
sion and notoriety, too much so, as respondent always thought and 
believed; noris it true that any part of the business of the company 
has at any time been kept secret or concealed from apy stockholders 
of the company who chose to enquire about it; so far from it, re- 
spondent has always known it to be the desire of the directors and 
otticers of the company to see the stockholders of the company take 
a lively interest In making such inquiries and examinations. 

lt is not true that the National Express and Transportation Com- 
pany is insolvent, or that it is unable to pay its liabilities, and is 
only kept In operation by the payment of usurious interest and the 
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hire of endorsements and eredit. It has been the policy of the com- 
pany to call upon its stockholders for as little money as possible for 
the establishment and conduct of its business, and this policy has, as 
respondent thinks, been carried too far, leading to the necessity of 
making loans from time to time to meet the necessities of the 
company. This has no doubt suggested to some jersons hos- 
tile to the success of the company that if the collection of 
contributions upon stock could be hindered by injunctions or other 
litigation or delayed by shaking the confidence of the stockholders 
in the success of the enterprise the company might be prostrated in 
its business and credit and thus be removed out of the way of richer 
and more powerful rivals. The attempt, however, must fail. A 
company with solvent and paying stockholders responsible to the 
extent of near five millions of dollars, of which not more than half 
a million has yet been paid in, cannot in any just sense be called 
insolvent, and respondent can assure all who feel an interest in the 
matter that the remedies which the law has placed in the hands of 
the company to enforce collections from reluctant stockholders are 
ample for the purpose, and that they will be resorted to and en- 
forced to the full extent that may be found necessary to place the 
credit and business of the company upon such a footing as to defy 
the assaults of all its enemies within and without. 

It is true that thus far the expenses of the company have exceeded 

its receipts. Its business is in process of extension with a 
2/6 ~~ view to its full and successful establishment over a very large 

territory. The receipts thus far have been fully as large as 
the most sanguine could have reasonably anticipated, and the con- 
dition and prospeets of the business are, on the whole, satisfactory to 
the directors and officers and to such of the stockholders as have 
taken the trouble to examine into the matter. 

It is true that the company has been sued in the city of New 
York in four cases. Of these, two are upon claims the justice of 
which the company denies and which are in process of litigation. 
One of the other cases was for about $1,000, which was arranged 
before any judgement was obtained. The fourth is an attachment 
brought by a stockholder to recover back what he has paid on his 
stock, a claim which has about the same foundation with that of 
complainant in this ease and about the same prospect of success. 
No other suits have been instituted against the company, so far as 
respondent knows. If the stock of complainant has been and is 
being depreciated in value, respondent knows of nothing that has 

so much tended to that result as the institution of this suit 
oii and the notoriety which has been industriously and = pur- 
posely given to it. 

It is not true that the books and accounts of the company 
have been Improperly and falsely kept, or that complainant or any 
other stockholder has been or can be misled and deceived thereby 
and the true condition of the company concealed and misrepre- 
sented. )n the contrary, respondent asserts that the books and ace 
counts of the company are as well and as fairly kept as any set ol 
books he ever saw in anv business, and that they show plainly and in 
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detail the whole business of the company from the beginning, so 
that every one competent to examine any system of accounts can- 
not fail to understand them. 

When the fact is remembered that this complainant had not been 
a stockholder of the company more than a fortnight before he filed 
his bill and when it is known in addition, as respondent asserts to 
be true, that complainant never was at the office of the company, 
so far as respondent ever heard, and that he never enquired of re- 
spondent or of any officer of the company as to the condition of 
the business or asked to see any book or paper relating to it, it must 

be agreed that this charge against the officers of the company 
378 exhibits a reckless disregard of the rights, the character, and 

feelings of others, which goes far to discredit all the sweep- 
ing charges made by complainant in the bill, and as to each of 
which he speaks with the same boldness and confidence which marks 
this charge about the books. : 

As has been already stated, it is not true that the stock of com- 
plainant has been advertised for sale by the company. There was 
a sale ordered and advertised of the stock of delinquent stockholders, 
but the directors, at a meeting held before the filing of this bill, re- 
scinded the order and abandoned the purpose of making the sale, 
so that there is now no order or authority for any such sale. What, 
then, becomes of the elaborately gotten up charge of partiality to be 
practiced by the directors to the prejudice of complainant and in 
behalf of supposed favorites? The idea and the charge had never 
any other foundation than the mere imagination of complainant. 

Respondent, having thus answered the charges contained in the 
body of the bill, will proceed, as he is advised, to respond to the sev- 
eral interrogatories propounded by complainant, specially, so far as 
they may not have been already answered. 

The Ist interrogatory has been fully answered. 

SYEL Respondent has no knowledge of any such circular as men- 

tioned in the 2nd interrogatory. He thinks it probable, from 
what he lias heard, that there was a hope and expectation on the 
part of many stockholders that not more than five per cent. would 
be required to start the business, but he is very certain there could 
never have been any authorized engagement to limit the liability 
of the stockholders to that amount of contribution. 

Respondent is unable to answer the 3rd interrogatory without the 
expenditure of much time and labor in the examination of the books 
and papers of the company, and he is advised that no such answer 
is required by a just regard to the frame of this bill or the relief 
sought. 

The 4th and 5th interrogatories have been already answered. 

An answer to the 6th question would involve the overhauling of 
the entire business of the company from its beginning, and respond- 
ent is advised that no such answer is required by the proper read- 
Ing of the bill. 

The same remark applies to the 7th interrogatory. 

The Sth question has been fully answered and so has the 9th. 
vdU In answer to the 10th interrogatory, respondent can only 
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say upon information and belief that Reed received $15,000.00 
in money, and was to receive $90,000.00 in full-paid stock of the 
company. This contract is in dispute between him and the company 
and the payment of the stock is resisted, as respondent has been in- 
formed. 

The 11th question cannot be answered without an amount of 
labor, such as to forbid the attempt, without a special order of the 
court allowing full time, and, moreover, respondent submits that, 
while complainant as a stockholder is entitle- to all the information 
sought in this and in the succeeding interrogatories, he has no right, 
under pretense of litigating the rights asserted by him here, 
to to compel an exposure upon the records of this court of all the 
affairs and business of the company in such detail. The books of 
the company are at all times open to the inspection of complainant 
or of any other stockholder, and respondent submits that he ought 
to be required to seek such information there, rather than by a 
“fishing bill,” such as he has filed here. 

Respondent will, therefore, unless specially required by the eourt, 

mnake no further answer toany of said interrogatories, except 
vsl to say that, so far as he knows or has any reason to believe or 

suspect, there has never been any attempt on the part of this 
company or of any of its officers to offerto any member of the Legis- 
lature or to any other person any bribe or other unlawful or im- 
proper inducement to help or favor the company in any manner 
whatever. 

As to the remedy asked, respondent submits that this court has 
no power to grant a receiver or to enforce a dissolution of the com- 
pany or a distribution of its assets, and that as to all the other re- 
lief sought complainant, if in anywise aggrieved, has a ful. and 
complete remedy by appeal to the directors and to the stockholders 
of the company, who, within the limits of the charter, have full 
control of the affairs, business, and property of the company, and 
respondent is advised that it is a conclusive answer to any prayer 
for relief in equity on the part of a stockholder to show that what 
he asks may well be granted by the stockholders in genaral meet- 
Ing. 

In conclusion, respondent feels bound to call attention again to 
the remarkable circumstances attending the purchase of stock by 

complainant and the bringing of this suit, and to state, as the 
o52 only explanation that has occurred to respondent, that he has 

been informed that the complainant was for many years en- 
gaged as a carpenter in the employment of Adams Express Com- 
pany, and that he probably is acting in this matter more in the in- 
terests of that rival eompany than for any interest he has in the 
National Express and ‘Transportation Company. 

Without there is anything requiring further answer, respondent, 
denying all fraud, pray- to be hence dismissed with costs, &e. 


JOHN J. KELLEY. 
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STATE OF VIRGINIA, - 
County of Ale randri Ld, Sy 


John J. Kelley this day made oath before me,a notary public in 
and for said county , that the within answer Is true to the best of his 
knowledge and belief. 

Given ‘under my hand this 17th day of August, 1866. 

ROB - J. SMITH, 
Not. Pub. 


389 Exuipit (No. 1). Filed with foregoing answer. 


Extract from the Proceedings of Board of Directors of the Nat'l Express 
and. Transportation Co., at a Meeting Held in Richmond, Va., M’ch 
2d, 1866. 

7 + + x * * + 


The committee, Messrs. Harman, Hawkins, & Echols, appointed 
to confer with Mr. B. I. Ficklin reported the following proposition 
from that gentleman: 

Ricumonp, M’ch Ist, 1866. 
Committee Nat] Exp. Co., Richmond: 

I propose to subscribe for five million dollars stock of your com- 
pany, provided [ be made general superintendent of company at a 
salary of twenty-five hundred dollars per annum, and as such super- 
intendent I shall have entire control of the active operations of the 
company, appoint and remove the officers and employees, and 
establishing, changing, or discontinuing routes or lines according to 
my judgment, the president and directors being expected to make 
such financial arrangements as will enable me to carry out my 
plans. I propose to place my stock in the hands of a trustee for ten 


(10) years, and that it shall be held and voted as a unit for ’ 


384 that time, the said trustee to be named by me and approved 
by the president and directors. 
Yours truly, 


(Signed) J. B. FICKLIN 


And your committee further report that Mr. Ficklin agrees to pay 
twenty thousand dollars in cash and give his notes for eighty thou- 
sand dollars ($80,000.00), at sixty days from date,and the balance to 
be paid as required. 

(Signed) M. G. HARMAN, 
JOHN ECHOLS, 
W. J. HAWKINS, 


Committee. 


On motion of Mr. Harman the proposition of Mr. Ficklin was 
unanimously accepted. | 
(fticial. 7 
V. Hf. ALLEN, See’t’y. 


®@ 
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Exurpir (No.2). Filed with answer of Kelley, def’t. 


Extract from the Proceedings of Board of Directors of National hapress 


and Transportation Company at an Adjourned Meeting Held in Balti- 
more June 20th, 1866. 


* * : * * * ™ * 
The committee on business, appointed 19th inst., made the follow- 
ing report: 
The committee appointed to consider and report upon the 
385 best means of making available the requisitions upon the 
stock of the company and the proper adjustment of the stock 
of Col. B. F. Ficklin reported, in writing, the following plan, viz: 
Ist. That Col. Ficklin pay, or make available to the uses of the 
company, a sum which, with what has already been paid, shall 
amount to the sum of one hundred thousand dollars ($100,000), and 
that his stock be reduced to an amount upon which the one hundred 
thousand dollars ($100,000) will represent (15) fifteen per cent. 
paid In. 


2nd. That the requisition of fifteen per cent. upon the other stock- 
holders of the company be pressed to collection in money or in ne- 
gotiable paper such as will answer the purposes of the company. 


ord. That Col. Ficklin be allowed the privilege, at any time within 
three years from the first day of July, 1866, to increase his stock in 
the company to an amount not exeeeding in the aggregate the sum 
of five million ($5,000,000) dollars, counted upon the present basis, 
upon paying up such sums as may have been required of and paid 
by other stockholders, with interest until payment. 


4th. That if, before the expiration of the three years, the 

286 company shall deem it advisable to put any additional stock 
not part of the $5,000,000 above mentioned upon the market 

the option shall be allowed to Col. Ficklin to take out such stock on 
the terms stated as part of the amount allowed to him as aforesaid 


Sth. That if the reduction of the stock of the company hereafter 
recommended shall be made the stock of Col. Ficklin and that which 
he has the privilege of taking shall be reduced in the same rates and 
shall be dealt with in all respects as the other stock of the com- 
pany. 


6th. That these provisions be taken in lieu of the contract between 
the company and Col. Ficklin, except as to the amount of his salary, 
which; so long as he remains in office, shall be paid him as fixed by 
said contract. 


7th. The committee also recommend that the entire stock of the 
company be reduced to twenty (20) per cent. of its present nominal 
amount, and that any stockholder upon paying up said twenty (20) 
per cent. shall receive a certificate of the proper amount of full-paid 
stock, not subject to further calls or requisitions. 
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Which plans having been maturely considered by the board, in 
conference with Col. Ficklin, it is ordered that the same be 
387 approved and adopted,and that upon its acceptance in writing 
by Col. Ficklin it shall constitute a contract in lieu of that 
heretofore exhisting between him and the company. 
* + * * * * * 
I hereby certify that the original, approved and accepted in writing 
by B. F. Ficklin and of which the foregoing isa copy,is in the pos- 
session of the company. 


J. V. H. ALLEN, Sec’t’y. 


Exurpit (No. 3). Filed with answer of def’t Kelly. 


Copy. 
Maj. L. F. Ficklin. 

D’r Sir: We are authorized by the board of directors of the Na- 
tional Express and Transportation Company, in response to your 
communication of the 7th inst., to submit for your acceptance the 
proposition hereto appended, and to request of you a reply at your 
earliest convenience. 

Your ob’d’t sery’ts, 


(Signed) C. R. MASON, 
H. W. SHEFFEY, 
Committee. 


Baltimore, Aug. $8, 1-66. 
Proposition. 


388 Terms of separation and settlement proposed by the National 
Express and Trans. Co:apany to b. I’. Ficklin August 8th, 

1866. 

Ist. To annul the contract and surrender all securities and claims 
on account of it where held by the company, and to protect Ficklin 
against all such securities and claims in the hands of others when- 
ever the holders thereof, without notice for that purpose on the part 
of said Ficklin, shall demand settlement or payment of the same. 

2nd. To refund to Ficklin, in negotiable notes of the company, at’ 
eight and twelve months, all money paid in by him, with interest, 
deducting all credits to which the company may be entitled on set- 
tlement. 

3rd. To pay to W. W. Glenn, in negotiable notes of the company, 
at three, four, and five months, all money due from the company, 
with interest, and to protect him in all endorsements and other lia- 
bilities which he may have incurred for the company, whenever the 
parties entitled to or holding the same without notice for that pur- 
pose on the part of said Glenn shall demand settlement or payment 
thereof. 

4th. To accept the resignation of Ficklin, which he has expressed 

a wish to tender, and to pay up his salary at the rate of 
389 twenty-five hundred dollars per year as agreed upon, with an 
allowance for expenses of one hundred dollars a month, sub- 


» 
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ject to deduction for any sums heretofore drawn on account of 
salary or expenses. 
BALTIMORE, Aug. 9, 1-66. 

So far as I am concerned, I accept the within proposition. I have 
no interest in or control over the claim of Mr. Glenn against the 
company, but he has authorized me to submit the accompanying 
statement of the terms upon which he is willing to settle with the 
company, and which, I believe, are substantially the same as those 


proposed herein. 
(Signed) B. FL FICKLIN. 


And on the same day, to wit, on the 25rd day of August, 1866, 
the separate answer of the National Express and Transportation 
Company, one of the above-named defendants, was filed in the 
papers of this cause and is as follows, viz: 


Answer of Defendant Company. 


390 ~=36 Cireuit Court of the United States for the Fourth Cireuit and 
District of Virginia, set: 


The separate answer of The National Express and Transportation 
Company to a bill of complaint exhibited in said court against 
this respondent and other defendants by a certain Josiah Rey- 
nolds. 

This respondent, saving the benefit of all proper exceptions to the 
bill of the complainant, for answer thereto, saith : 

[t being the express purpose of complainant, in making the offi 
cers of the National Express and Transportation Company defend- 
ants in this suit, to obtain from their answers, upon their personal 
knowledge, as to the matters set fourth in the bill, respondent begs 
leave to refer to and adopt the answer filed in this case by John J. 
Kelley, the general superintendent of the company, as giving upon 
his personal knowledge as much and as accurate information in 
regard to the subjects of which he speaks as can be furnished by any 
other person. Respondent asks the benefit of said answer to all in- 
tents and purposes as if the same were herein inserted and repeated ; 
and, having thus fully answered, prays to be hence dismissed with 
costs, Xe. 

NATIONAL EXPRESS AND TRANS- 
ov] PORTATION COMPANY, 
By JOHN B. BALDWIN, Counsel. 


te 


Sratké OF VIRGINTA, 5 ati 
Alexandria County, §° 


J. V. OL. Allen this day came before me, a notary publie in and 
for said county, and made oath that he is the treasurer of the Na- 
tional Express and ‘Transportation Company, and is also the seere- 
tary of the said company and of the board of directors thereof; 
that in these capacities he has been connected with the business of 


~~ 
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the company from near the first organization thereof, and has had 
many opportunities to become familiar with the history and busi- 
ness of the company, and especially with the subjects referred to in 
the answer of said company hereto annexed, and in that of John 
J. Kelley, the general superintendent, thereby adopted, and that 
upon a careful examination of the bill of the complainant, Josiah 
Reynolds, and of the said answers he is satisfied that said answers 
, are true and correct. Most of the matters therein stated he 
392 knows to be true, and the rest he is satisfied are also true. 


J. V. H. ALLEN. 


Given under my land this 17th day of August, 1866. 
ROBT J. SMITH, 
Not. Pub. 


And on the same day, to wit, on the 25rd day of August, 1866, an 
order for injunction issued by the circuit court of the United States 
for the district of Virginia was filed in the papers of this cause, which 
is as follows, viz: 


Order for Injunction. 


The Cireuit Court of the United States for the Fourth Cireuit and 
District of Virginia. In Chancery. 


Jostam ReryNoips, Complainant, 
vs. 

Tuk Natrionan Express & TRANSPORTATION CompANY; Joserit E. 
Johnston, the President; Thomas Branch, Hamilton G. Fant, 
Michael G. Harman, John Pchols, J. J. Kelley, C. R. Mason, W. J. 
Ilawkins, & R. H. Maury, Directors thereof, and Benjamin Fick- 
lin, Superintendent, Defendants. 


393 On reading the bill of complaint in this cause and the 

answers filed therein, and after argument of counsel for com- 
plainant & defendants, it appearing to the satisfaction of the court 
that the complainant is entitled to the relief praved for in his said 
bill, on motion of H. HI. Wells, solicitor for the complainant, it is 
ordered that an injunction do issue in this cause restraining the 
said defendants from collecting or taking any proceedings to collect 
or enforce from the complainant the payment of moneys for or on 
account of his said stock in said company or assignments or calls 
thereon, either by sales of stock or otherwise, and from making any 
assessments upon the complainant in respect to or on account of his 
said stock, and also enjoining and restraining the said company, 
its directors, agents, & servants, from pledging, using, or applying 
the property, funds, effects, and credits of the said company to or 
for any purposes or objects other than the regular and Jegitimate 
express and transportation business, for which the said company 
was organized, and from carrying out or fulfilling the agreement 
with Benjamin Ficklin mentioned in said bill or any similar 
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394 agreement with any other person, and from selling any of the 
shares of said stock held or owned by the complainant until 
the further order of this court. 
Alexandria, August 18, 1866. 
JOHN C. UNDERWOOD, 
District Judge. 


And on another day, to wit, on the 31st day of August, 1566, ex- 
ceptions were filed in the papers of this cause to the answer of Jolin 
J. Kelley, one of the defendants in this cause, as follows: 


Exceptions to Answer of John J. Ie lly, Def’t. 


The Cireuit Court of the United States for the Fourth Circuit & 
District of Va. In Chancery. 


Jostau Reynowips, Complainant, 


v8. 

Tne Nationa Express & TRANsrorRTATION Company; Joseph FE. 

Jolinston, President ; ‘Thomas Branch, Hamilton G. Fant, Michael 

G. Harman, John Echols, J. J. Kelley, C. Rh. Mason, W. J. Ilaw- 

kins, and R. H. Maury, Directors thereof, and Benjamin Ficklin, 
Superintendent thereof, Defendants. 


395 Exceptions taken by the said complainant to the answer put 
in by the defendant, J. J. Kelley, to the said complainant’s 
bill of complaint. 


Ist exception. For that the said defendant, J. J. Kelley, hath not, 
to the best and utmost of his knowledge, remembrance, information, 
and belief, answered and set forth or “given the names and resi- 
dence- of the persons who originally subseribed for the stock of said 
company and the amount subscribed by them, respectively, and the 
amount paid by them and each of them upon making such sub- 
scription, and stated in regard to each the representations and 
promise made in order to induce such subscription,” as by the third 
interrogatory in said bill contained he was required to do. 

2nd exception. For that he hath not “stated what amount or sums 
of money has been paid by said company and the names and resi- 
dence- of the persons to whom paid for services of any kind rendered 
to said company since the organization, the services for which it 

was paid, and in all cases whether the person to whom paid 
396 was in the actual service of the company or no, and the 

grade, title, or employment of such person in said company,” 
as by the sixth interrogatory in said bill contained he was required 
to do. 

srd exception. For that he hath not “stated fully — in detail the 
sums of money paid or agreed to be paid to any railroad or steam- 
boat company for transportation, specifying each such company to 
which money has been paid for transportation or agreed to be paid, 
since the organization of the company and the service rendered for 
such payments, nor set out fully any contract made with any such 
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company, whether reduced to writing or no, for such payment or 
gift, nor stating fully the contract made with Reid and Company 
and what was done in consequence of such contract,” as by the 7th 
interrogatory in said bill contained he was required to do. 
4th exception. For that he hath not “stated what said Reid and 
Company were to give or do in return for payment so made or to be 
made to them,” as by the tenth interrogatory in said bill contained 
he was required to do. 
397 5th exception. Forthat he hath not“ stated fully and in detail 
the outstanding obligations of said company, or any of its offi- 
cers or agents on itsaccountor behalf, whether on open account or con- 
tract, note, bond, bill of exchange or draft due or to become due and 
payable, and the amount, date of making, and due date of each, whether 
any and what persons have endorsed the paper of or become surety 
in any way for said company, especially whether any and which of 
its officers, agents, or employees have endorsed the paper of said 
company or in any way become security for its obligations or con- 
tracts, and the consideration or motive for becoming so bound,” as 
by the eleventh interrogatory in said bill he is required to do. 
6th exception. For that he hath not “ stated fully and in detail the 
amount of interest which has been paid by said company from its 
organization for the loan or use of money or credit, name- and resi- 
dence- of the persons to whom interest or bonus has been paid for 
the use of money or credit—by the term credit being understood the 
use of the name of such persons as maker, endorser, or sure- 
398 ties of any kind for said company—as by the twelfth interrog- 
atory in said bill he was required to do. 
7th exception. For that he hath not “stated fully the amount or 
kind of property owned or possessed by said company, specifying the 
amount paid for each item and its present value,” as by the thir- 
teenth interrogatory in said bill contained he was required to do. 
Sth exception. lor that he hath not “stated fully the rent of each 
of the offices, depots, warehouses, buildings, or rooms of any kind 
rented or occupied by the company, the amount expended in fitting 
up, repairing, or altering the same, where situated and the term of 
renting or lease, and the names and residence- of owner or owners of 
such offices, warehouses, buildings, or rooms,” as by the fourteenth 
Interrogatory in said bill contained he was required to do. 
“th exception. For that he hath not “stated fully what losses the 
said company has made in transporting merchandise, money, or 
property of any kind, whether such losses have been paid or 
ov not; if not paid, the reason for refusing to pay, giving name, 
residence, and amount and kind of property claimed by each 
claimant, and the time of such loss,” as by the fifteenth interrogatory 
in said bill contained he was required to do. 
10th exception. For that he hath not stated fully and in detail the 
present financial condition of said company and the losses or gains 
made by conducting its business sinee its organization, giving the 
items of each loss or gain and the aggregate thereof, as by the six- 
teenth interrogatory in said bill contained he was required to do. 
11th exception. For that he hath not “stated the number of shares 


a 
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of the stock of said company regarded a- delinquent, and which 
were regarded by said company as subject to be sold under the ad- 
verisements in the Richmond papers, made by said company filing 
copies of the advertisements of the sale of such stock, and giving 
the name and residence of each stockholder thereof and the amount 
of stock held by each, and the reason why the sales did not take 
place as advertised, stating what notice of said intended sale, 
400 if any, other than said advertisements was given to each or 
any of the stockholders, and whether any protests or threats 
of injunction were made by them, or any and which of them, in 
order to stop said sales, stating whether any promises of exception 
or exclusion from said intended sales of the stock of any and which 
of said subscribers or stockholders were made, and the reason or 
motive for such promises of exception and exclusion, filing copies of 
any letters, notices, or protests, papers or writings of any kind made 
by such stockholders in regard to said sales, and stating any oral 
complaints, threats, or notices of stockholders in regard thereto,” 
as by the seventeenth interrogatory in said bill contained he was 
required to do. 
12th exception. For that he hath not “stated the names, residence, 
and grade of each and all the officers, agents, and employees of said 
company, the amounts paid or agreed to be paid to each, respectively, 
for the services they render said company, stating whether, on the 
organization of said company and since, it has not been prom- 
401 ised and agreed by said company and understood by its sub- 
scribers and stockholders and made known to the public that 
one leading object in establishing such company wasto give employ- 
ment to the officers and soldiers of the two armies of the United 
States and the so-called Confederate States, disbanded by the close of 
the late rebellion, and was not such prormise and agreement made 
to each subscriber at the time of subseription and held out as in- 
ducement to make subseription to its stock, stating how many of 
such otficers and soldiers have been employed by said company 
since its organization and how many now are so employed, giving 
the hamMes, residences and grade in said armies of each such 
soldier, distinguishing between the armies in whieh they served, 
and giving the amounts paid or agreed to be paid, and to each, and 
the grade or employment of each in the service of said company,’ 
as by the eighteenth interrogatory in said bill contained he was re- 
quired to do. 
15th exception. For that he hath not “ stated fully what amounts 
were paid and to whom pala lor conducting the business of 
402 said company before the Legislature of Virginia at It late ses- 
sion of 1865 and 1866, gi 


A 
ving the names of each person Lo 
whom money or stock was paid or given for such services, to whom 
of the members of said Legislature was the stock of said company 
given or sold or offered, and the amounts so given, sold, or offered 
during or before the said session, stating fully the name and resi- 
dence of each or any of the members of said Legislature who were 
during its session or now are stockholders in said company,” as by the 
nineteenth interrogatory in said bill contained he was required to do. 
vA—USZ 
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14th exception. For that he hath “ not stated fully what fees or 
compensation were paid or agreed to be paid in stock of said com- 
pany or money to any attorney or counsel for advice or conducting 
any litigation for the benefit or supposed comfort of said company, 
either in its own name or that of any of its stockholders, officers, 

agents, employees, or other persons, stating the name and 
403 residenceof each of said attorneys or counsel and the amounts 

paid to each and the services for which it was paid, stating 
also the amounts paid in such litigation and to whom paid and 
for what,” as by the twentieth interrogatory in said bill contained 
he was required to do. | 

Fifteenth exception. For that he hath not “stated whether said 
company or any of its officers or agents on its behalf have become 
bound as principal or securities upon or to any injunction bond or 
otherwise in consequence of such litigation, and whether said com- 
pany bas made any and what agreement to indemnify and save 
harmless any and which of its stockholders, officers, or agents or any 
other person from loss or damage in consequence of being so bound 
as principal or security to or upon any injunction bond or other- 
wise, filing copies of any written agreement made, and give the sub- 
stance of any oral agreements made for such purpose,” as by the 
twenty-first interrogatory in said bill contained he was required 

to do. 
404 16th exception. For that he hath not “stated fully each 
and all of the transfers made of the stock of said company on 
its books down to this time what changes have been made in the 
form or substance of the certificates of its stock and the name and 
residence of the present stockholders thereof,” as by the twenty-sec- 
ond interrogatory in said bill contained he was required to do. 

In all which particulars the answer of the said John J. Kelley is, 
as the said complainant is advised, imperfect, insufficient, and eva- 
sive, and the said complainant therefore excepts thereto and prays 
that the said defendant, John J. Kelley may put in a further and 
better answer to the said bill of complaint. 

H. H. WELLS, 
Sol. & of Counsel for Compl't. 


And on another day, to wit, at a circuit court of the United States 
for the circuit and district of Virginia, held at Alexandria, in 
said district, on the 31st day of December, 1866, the follow- 

405 ing order was entered, viz: 


JosAH RreyNoips, Complainant, 
ea. 
Dian . | , rr ; , : — 3 — . 
Tne National Express AND TRANSPORTATION CoMPANY, JOSEPH 
Kk. Johnston, president; Thomas Branch, Hamilton G. Fant, 
Michael G. Harman, John Echols, John J. Kelley, C. R. Mason, 
W. J. Hawkins, and R. H. Maury, directors, and Benjamin 
Fieklin, Defendants. 


The motion made in this cause by the complainant for the ap- 
pointment of a receiver of the property and effects of the defendant, 
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The National Express and Transportation Company, having been 
brought on for argument on bill, petition, and answer, and the other 
papers filed in said ‘cause, and the court having heard the argu- 
ments of the counsel for the complainant and the defendants, and 
the court having had the same under advisement, it is considered 
that the complainant is entitled to the receiver, as prayed for in the 
bill and petition filed in this cause. 

And on motion of the solicitor for the complainant it is ordered 
and decreed that a receiver be appointed, and that Westel Wil- 

loughby, Esquire, be, and he is hereby, appointed receiver of 
406 thesaid National Express and Transportation Company and of 

the money, property, and effects of the said National Express 
and Transportation Company, with all the powers, rights, and obli- 
gations usual in such eases, subject to the control of this court until 
the affairs of said company be fully and finally closed up. 

It is also ordered that the said Westel Willoughby, receiver, before 
entering upon the execution of said trust, do execute and file in this 
court a bond to the United States in the penal sum of twenty thou- 
sand dollars ($20,000.00), with one or more sureties, to be approved 
by this court, conditioned for the faithful discharge of the duties of 
his appointment as such receiver of the funds, property, and effects 
of the said National Express and ‘Transportation Company and for 
the faithful accounting for al! the property, money, and effects which 
may come into his hands as such receiver. 

That upon the execution, approval, and filing of said bond the 
said receiver shall be vested with all the estate, real and personal, as 
well as all the money, notes, accounts, — assessments due on stock or 
other securities or rights in action of the said National Express and 
Transportation Company as trustee of such estate and property for 

the use and benefit of the creditors of said company and of its 
407 — stockholders and others who may be interested in the same, 

with all the powers, rights, and authority of a trustee ap- 
pointed by the court or acting within its jurisdiction and control. 

Such receiver shall haveall the powers and authority which ordina- 
rily belong to such trustee; and the said defendants, as well as all other 
persons who may have the possession or control of any of the money, 
books, property, effects, or things in action of the said National Ex- 
press and Transportation Company,and especially John Blair Hodge, 
John J. Kelley, and C. Oliver O'Donnell, the trustees named in a 
pretended assignment referred to in the complainant’s petition, are 
hereby required to assign, transfer, and deliver to the said trustee, 
on being notified of this order, all such money, property, notes, bonds, 
estate, real and personal, so in their hands or under their control, 
and they are also required to execute and deliver all deeds, convey- 
ances, releases, transfers, or acquittances, that may in anywise be 
necessary to place any or all of said property or effects so in the 
hands or under the control of the said receiver, and they and each 
of them, on being required, shall make all discovery and furnish 

all information which the said receiver may require in rela- 
408 tion to any or all of the property, business, or transaction of 
the said company. 


‘ 
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The said receiver will proceed to collect all the property, money, 
and effects of the said National Express and Transportation Com- 
pany and convert the same into money, and he will also ascertain 
the amount of the debts and liabilities of the said National Express 
and Transportation Company, and after payment therefrom of all 
expenses, including counsel fees and costs, with such compensation 
as the court may allow him, will from time to time apply the funds 
so received and obtained by him in the satisfaction and discharge of 
the debts of the said company under the orders of this court ; and if 
there shall be any sums due upon the shares of the capital stock of 
the said company the said receiver will proceed to collect and re- 
cover the same, unless the persons from whom the said sums may 
be due shall be wholly insolvent, and for this purpose may prosecute 
actions at law or in equity for the recovery of such sums in his own 
name as receiver or otherwise as he may deem best, and shall apply 
the money so received under the order of this court to the satis- 

faction and payment of the remaining debts of said company, 
409 as well — all the legal and necessary expenses of the due 

execution of this trust, including a reasonable compensation 
and commission to himself for services on this behalf, and also in- 
cluding such necessary and reasonable fees and costs as may be 
necessary in maintaining, prosecuting, or defending any suit or 
suits which it may be necessary to prosecute or defend in order to 
the full execution of this trust; and said receiver shall, immediately 
upon his appointment, give notice to all the creditors of said com- 
pany and to its stockholders and to all persons indebted thereto or 
holding any property, money, or effects thereof of his appointment 
as receiver by this court by publishing the same in so many and 
such of the public newspapers within this district and elsewhere as 
he may deem proper, and may and shall give such other and fur- 
ther notice to such parties as he may think necessary. 

If any property, money, or effects shall remain in the hands of 
the said receiver after paying all the debts of the said-company and 
all of the expenses of this trust he shall distribute the same among 

the stoekiiolders under the order of this court. 
410 The said receiver shall at all times be subject to the order 
of this court and may be compelled at any time to accotnt 
and to give new, other, or additional bonds. ; 

And it is further ordered that the said receiver cause notice to be 
given to all of the creditors of the said company to present and file 
with him a statement of all their demands against said company, 
with the vouchers for the same, and that notice of filing of his said 
bond and acceptance of this trust be given to all the said defend- 
ants, as well as the stockholders, by advertisement or otherwise. 

Dated district of Virginia, December 31st, 1866. 

JOHN C. UNDERWOOD, 
District Judge of the U.8., District of Virginia. 


The foregoing order is endorsed as follows: 
The bond required by the within order has been duly approved 
by me, and the clerk will, on filing the same, send to the receiver a 


-f 
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certified Copy of the order, with a certificate endorsed thereon to the 
effect that the bond has been duly approved and filed, all under the 
seal of the court. 
JOHN C. UNDERWOOD, 
Dist. Judae. 


41] And on another day, to wit, on the 22nd day of January, 
1867, two certificates by the clerk of the said circuit court of 
the United States were filed in the papers of this cause as follows: 
Clerk's Certificates. 
Unrrep Srares or AMERICA: 
United States Cireuit Court, District of Virginia. 
CLERK'S OFFICE. 

[, William HF. Barry, clerk of the circuit court of the United States 
for the district of Virginia aforesaid, do hereby certify that the above 
and foregoing is a true and complete copy of an order made and en- 
tered in a suit, wherein Josiah Reynolds is complainant and the 
National Express and Transportation Company ef al. are defendants, 
on the 3lst day of December, A. D. 1566. 

In testimony whereof I have hereunto set my hand and aflixed 
the seal of said court, at Richmond, in said district, this 22nd day 
of January, in the year of our Lord one thousand eight hundred 
and sixty-seven. 

[SEAL. | W. HT. BARRY, Clerk, 
Per J. P. HODGES, Dep y. 
412 Uwytrep Srates or AMERICA: 
United States Cireuit Court, District of Virginia. 
CLERK'S OFFICE. 

I, William H. Barry, clerk of said circuit court, do hereby certify 
that Westel Willoughby has this day filed in my office a bend in 
the penal snm of twenty thousand dollars, approved by the Honor- 
able J. C. Underwood, judge of said district, in compliance with an 
order entered in the above-entitled suit on the thirty-first day of De- 
cember, A. D. 1866. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said circuit court, at the city of Richmond, in said district, 
this 22nd day of January, A. D. 1867. 

[SEAL.] W. HL. BARRY, Clerf, 
Per J. P. HODGES, Dep’y. 


The bond referred to in the foregoing certificate was filed on the 
22nd day of January, 1867, and is in the words following : 
Bond of Receiver. 


413 Know all men by these presents that we, Westel Wil- 
loughby, Josiah Millard, Samuel N. Garwood, John Hawx- 
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hurst, and Jonathan Roberts, of the city of Alexandria and State of 
Virginia, are held and firmly bound unto the people of the United 
States in the sum of twenty thousand dollars, lawful money of the 
United States of America, to be paid to the said people of the United 
States ; for which payment, well and truly to be made, we and each 
of us bind ourselves, respectively, and our respective heirs, executors, 
and administrators, firmly by these presents. 

Sealed with our seals and dated this 10th day of January, 1867. 

Whereas by an order of the circuit court of the United States for 
the circuit and district of Virginia, in chancery, bearing date the 
dist day of December, 1866, in which Josiah Reynolds is complain- 
ant and the National Express and Transportation Company, Joseph 
kX. Johnston, president, Thomas Branch and others, directors, and 
Benjamin Ficklin, are defendants, the above-bounden Westel Wil- 
loughby was appointed receiver of the said National Express and 
Transportation Company, and of the money, property, and effects 

thereof, with such powers and duties as are mentioned and 

414. more fully described in said order: 

Now, the condition of this obligation is such that if the 
above-bounden Westel Willougby shall and do, under the rules and 
practice of the court, duly file his inventory and as often as may be 
required by the said court duly account for what he shall receive or 
have in charge as receiver in the said cause, and pay and apply 
what he shall receive or have in charge as he may from time to time 
be directed or ordered by the court, and do and perform his office of 
receiver in all things according to the true intent and meaning of 
the aforesaid order, then this recognizance to be void, or else to re- 
main in full force. 


WESTEL WILLOUGHBY. [seatr. 


JOSIAH MILLARD. SEAL. 
S. N. GARWOOD. SEAL. 
JNO. HAWXHURST. SEAL. | 


JONATHAN ROBERTS. PSEAL. | 


STATE OF VIRGINIA, | = 
County of Alexandria, j ~ 


I, Robert Bell, a justice of the peace for the county aforesaid; in 
the State aforesaid, do certify that Westel Willoughby, Josiah 
415 Millard,Samuel N. Garwood, John Hawxhurst, and Jonathan 
Roberts, whose names are signed to the writing above, bearing 
date on the 10th day of January, 1867, have acknowledged the same 
before me in my county aforesaid. 
Given under my hand this 10th day January, 1867. 


ROBERT BELL, J. P. 


The sureties to the foregoing bond are approved. 
Jan’y 12, 1867. 
JOHN C. UNDERWOOD, 
Dist. Judge. 
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And on another day, to wit, on the 2nd day of February, 1870, 
the following petition was filed in the papers of this cause, viz: 


Petition of Washington Kelley. 


In the Circuit Court of the United States forthe District of Virginia. 
In Equity. 
Rrynowps vs. Toe Nat's Express & Trans. Co. 
To the honorable the judges of the circuit court of the United States 
for the district of Virginia: 
416 The petition of Washington Kelley, a citizen of the State 
of Maryland, respectfully shows thas he is the owner of five 
(5) shares of the apital stock of The National Express and ‘Trans- 
portation Company, defendant herein, which shares are original and 
have been his since shortly after the organization of said company 
that he prays to be allowed to come in as party complainant, as eaid 
bill is filed on behalf of all stockholders who may come in and be- 
come partics complainant thereto. 

He further prays that he may be allowed to file an amendment 
and supplement to said bill setting forth matters and things whieh 
have transpired since the filing of the bill in this case. 

H. H. WELLS, 
Sol. for Compl’t. 
J. DEAN SMITH, 
Alt y-in- Fact for Petitioner. 


Endorsement on Foregoing Petition. 


On reading and filing the foregoing petition and on motion of 
counsel, it is hereby ordered that the several prayers of the said pe- 
tition be, and the same are hereby, granted. 


Feb’y 2nd, 1870. : 
JOHN C. UNDERWOOD, 
Dist. Judge. 


417 And on another day, to wit, on the 22nd day of August, 

1870, caine Washington Kelley, whose name is signed to the 
above and foregoing petition, and, in accordance with the order en- 
dorsed thereon, filed an amendmended and supplemental bill in the 
papers of this cause, which amended and supplemental bill is in the 
words and figures following, to wit: 


In the Circuit Court of the United States for the District of Va. In 
Equity. 
Jos1aAnH Rrynowps, Stockholder, Compt, 
vs, 
THe NATIONAL Express AND TRANSPORTATION Co. ef al., Defendants. 


To the honorable the judges of the circuit court of the United States 
for the district of Virginia, sitting in equity : 
Washington Kelly, a resident and citizen of the State of Mary. 
land and a stockholder in and of the defendant, The National Ix, 
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press and Transportation Company, by leave of this court 
418 contained in its order in this cause passed February 2nd, 

1870, files this as an amendment to the original bill filed 
therein, and is a supplemental bill in the nature of a bill of revivors, 
and therefore he complains and says— 

Ist. That complainant Reynolds filed the original bill in this 
‘ause on his own behalf and on behalf of all the stockholders of said 
National Express and Transportation Company, defendant, who 
should come in and contribute to the expenses of this suit, and on 
such behalf in said bill he complained of certain fraudulent, illegal, 
and unauthorized proceedings, actings, and doings of said company 
and its president, directors, officers, and agents in. its name, by which 
the interests and property of said company and its stockholders were 
being irreparably injured and damaged, and prayed that the said 
president, directors, officers, and agents of said company be enjoined 
and restrained from the further commission of such illegal and un- 
authorized proceedings, doings, and actings, and for general relief, as 
will appear by said bill, filed in this cause, and to which he prays to 

refer as partof this bill; and this complainant, as stockholder 
419 at the time the same was filed, was equally interested in said 

suit with said Reynolds and willing and ready to contribute 
to the expenses of the suit, but it was not then necessary to become 
a formal party thereto by name. 

2. That the process of this court in this suit issued upon said orig- 
inal bill was served upon Joseph E. Johnson, president ; Thomas 
Branch, Hamilton G. Fant, Michael G. Harman, John Echols, John 
J. Kelley, C. R. Mason, W. J. Hawkins, and R. H. Maury, directors, 
and Benjamin Ficklin, superintendent, of said express company, de- 
fendant, which, with the said Kelley, appeared and answered said 
bill of complaint; and, upon motion to issue injunction according to 
the prayer of said bill, this court, after full argument by said defend- 
ants and consideration thereof, and of said bill, answers, and exhibits 
filed in this cause ordered the injunction be issued as prayed; and 
it was accordingly issued and served upon said defendants, as will 
appear by the notices, orders of court,and injunction issued by this 
court, filed in this cause, and to which he prays to refer as part of 

tihis bill. | 
420) ord. That after the filing of said original bill and the issue 

of the process of this court thereon and service thereof upon 
sald defendants and the issue of said injunction certain persons, 
residents and citizens of the State of Maryland, to wit, C. Oliver 
O'Donnel, D. G.,Foley, Austin Dall, and William Devries, were made 
directors of said express company, and —— Perot, a citizen of said 
State of Maryland, the president thereof; that said persons all had 
noticeof the pendency of said suitand of said Injunction issued therein, 
and were represented by counsel in this cause; that said persons as 
officers and agents of said corporation, by virtue of certain orders 
and resolutions passed by them as such officers, ordered the said 
president, Joseph E. Johnson (prior to the making said Perot presi- 

dent), to make and execute to C. Oliver O'Donnel, J. J. Kelly, 
421) «and John Blair Hoge a deed of trust, under the seal of said 
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corporation, conveying to them all the property, assets, and claims 
sal subscriptions of stock due said corporation upon certain 
trusts for benefit of the creditors of said corporation, as will appear 
from a copy of said deed, filed herewith as a part of this bill, marked 
Compl’t’s Exhibit No. 1; that after the execution of said deed the 
said Reynolds, in his own behalf and on behalf of all the stockhold- 
ers of said express Co., defendant, filed a petition in this cause setting 
out the above facts and praying this court to take possession of the 
property and effects of said company and subject the same to the 
payment of the debts due by it in such manner as to this court 
might seem fit and necessary, as will appear by the said peti- 
422 tion, filed in this cause, and to which this complainant prays 
to refer as part of this bill. 

4. That said Hoge, O'Donnel, and Kelley, the trustees named in 
said deed, appeared in this court and answered said petition, as did 
said officers and agents of said corporation and said corporation 
itself by them, and set up said deed and claimed to act under the 
authority thereof in winding up and settling the affairs of said ex- 
press company, defendant, but this court, after full argument and 
consideration thereof and of the petition, answers, and exhibits filed 
therewith, passed an order appointing Westel Willoughby receiver 
of this court in this cause and trustee of the estate and property of 

said corporation for the use and benefit of its creditors, and 
423 ordered the said Hoge, O'Donnell, and Kelley, the trustees 

named in said deed, to assign, transfer, and deliver to said 
Willoughby, as trustee, all the property and to clothe him with all 
the powers conferred upon them by said deed and to make dts- 
covery and furnish all information in regard thereto, as will appear 
by the said order, filed in this cause, and to which he prays to refer 
as part of this bill. 

®. That after said order was passed due notice thereof was given 
to said corporation and its otheers, defendants, and to said loge, 
O'Donnell, and Kelley, said trustees, and said Willoughby demanded 
of said trustees said property and conveyance, but said officers and 
said trustees have wholly neglected and refused to obey and comply 
with said order, and, being now residents of the State of Virginia 

for the most part and out of the jurisdiction of this 
4?4 court, cannot be reached by its process to compel obedience 

thereunto; that this is especially the case in regard to the 
said Hoge, Kelley, and O'Donnell, who reside out of the jurisdie- 
tion of this court, though they appeared in this suit—Hoge and O'Don- 
nell in the State of Maryland, and, as your orator is informed and 
believes, Kelley resides in the city of New York. 

That said trustees, by means of said deed of trust, possessed them- 
selves of all the books and papers of said corporation and its seal, as 
well as a part of its property and money, and notwithstanding said 
orders removed to or retained the same in the State of Maryland, 
and utterly neglected and refused to deliver and convey the same to 
said Willoughby, and have utterly neglected and refused to per- 

form said orders or to perform other duty as trustees under 
425 said deed in any respect whatever, and said Willoughby, 
vI— DSP 


274 JOHN GLENN, TRUSTEE, &¢., VS. HAMILTON G. FANT. 


in consequence thereof, has been unable to perform and carry 
out said order, to the great injury of the stockholders and creditors 
of said corporation. | 

6th. That since the above-recited proceedings in this cause the said 
Reynolds died intestate, and his administrator, having fully settled 
up his estate according to law, refuses to revive this suit, which, so 
far as he was personally interested therein as a stockholder, has 
abated, but your orator is advised and he insists that said suit and 
the several proceedings therein being for the common and equal 
benefit of all the stockholders, your orator as such is entitled to re- 

vive and earry on this suit on his own behalf and on behalf 
426 of all the stockholders of said corporation who may come in 

and take part of the benefits thereof as though said Reynolds 
were still alive and prosecuting the same, and he therefore prays 
that he may be permitted to carry on said suit on such behalf 
against said defendants, said National Express and Transportation 
Company, and the said defendants, its officers, and the said Hoge, 
O'Donnell, and Kelley, and to have the benefits of this suit and said 
proceedings therein as fully as if said Reynolds were alive and 
prosecuting the same in his place. 

7th. Your orator states and charges that he is the owner of five 
shares of the stock of said National Express and Transportation 
Company, for which he subscribed originally, and that he has paid 
into the capital stuck of said company twenty per cent. of the said 

subscription, which was all that he was called upon to pay 
427 _ by the officers of said company, and is ready and offers to 

pay such further part of such subscription as this court may 
find necessary and proper as his equitable proportion in order to 
pay, liquidate, and extinguish the debts due by said corporation, as 
well as the expenses incident to this suit and the winding up of the 
affairs of said corporation thereunder. 

8. That the debts due by said corporation amount to about five 
hundred thousand dollars, and the subscriptions due to it by solvent 
subscribers and stockholders, which they are bound to pay in liqui- 
dation of its debts, amounts to nearly two million dollars; that the 
said debts are due to divers persons and corporations and firms, citi- 
zens of several States. Some of them have been reduced to judg- 
ment, and one of them, being a judgment for over one hundred thou- 

sand dollars, rendered in New York city, is now being sued 
428 upon in the city of Baltimore as against the individual sub- 

scribers and stockholders of said corporation, and in the several 
suits against them it is sought to recover not only the amount due 
by them by subscription, but, by virtue of a clause and provision in 
the charter of said corporation, double the amount of such subserip- 
tion, and your orator Is threatened with a like suit against him, and 
he files herewith as part of this bill, marked Complainant’s Exhibit 
No. 2,a blank declaration used in said suits already commenced 
and to be used in the threatened suit against him when brought ; 
and, further, that another debt due by said corporation, but which 
has not been reduced to Judgment, is also being sued upon in said 
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city of Baltimore as against its subscribers and stockholders, and 
your orator is threatened with suit upon this debt likewise. 
429 9th. And your orator avers and charges that the amount 
due said corporation by its stockholders and subscribers who 
are solvent and willing to pay their equitable portion of the amount 
of its debt is more than double its debts, but that if they are har- 
rassed by litigation and, in event of a recovery in the suits already 
commenced and threatened, made to pay not only the amount of 
their stock, but an equal amount under the personal lability clause 
of the charter of said corporation, many of them, like your orator, 
will be ruined, and all of them who are sued will suffer great in- 
justice, while most of the stockholders, though equally liable, will 
not be called upon to pay, and he is advised and avers and charges 
that the only way in which the stockholders of said corporation who 
are sued and threatened with suit can escape such Injustice and 
avoid the harrassments of said suits and be allowed to pay an 
450 equal equitable proportion of the liabilities of said COrpora- 
tion is by this honorable court administering the affairs of 
said corporation and winding it up under its orders for the collee 
tion of such equal and ratable proportion of the subseription of each 
stockholder as may be necessary to pay its liabilities and the ex- 
penses of such collection and administration. 
10th. And your orator states and charges that the stockholders 
and subseribers of an- to said corporation reside in and are citizens 
of several States, and he is advised that if said trustees, Iloge, O’ Don- 
nell, and Kelly, had obeyed the orders of this court and had con- 
veyed and assigned to the trustee Willoughby, as directed and com- 
manded, all their right, title, and interest under said deed of trust, 
that said trustee of this court could have compelled said subscribers 
to pay such proportion of their subscription to the stock of the said 
company as this court should deem proper, in order to 
431 liquidate the debt of said company in a manner equitable 
and just to all of them, and he is advised that said deed hav- 
ing been made pending this suit and said trustees being parties 
hereto and having neglected and refused to obey said order and 
being out of the jurisdiction of this court, it is proper and compe- 
tent to it to have such conveyance of all the right, title, and interest 
COnVeY “dl by said deed of trust to said trustee by said National Ex- 
press and Transportation Company made under its order as shall 
divest said trustees of all power and authority given by said deed 
and confer such power and authority under said deed to the said 
Willoughby, the said trustee appointed under said order of this 
court. 
lith. And your orator further states and charges that said officers 
and agents of said corporation and said Hoge, Kelly, and O'Donnell, 
said trustees, have so utterly neglected and refused to perform the duties 
they owe to said corporation and have so enentirely demitted 
452 — such offices and duties by non-uses since the making of said 
deed of trust that said corporation ts virtually dissolved for 
want of necessary oflicers, and even most of those who were its last 
elected otlicers and especially the said Perot, its president, reside out 
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of the jurisdiction of this court and beyond reach of its process and 
out of the State by which it was chartered, and that though no legal 
or formal dissolution has taken place, yet he is advised and charges 
that it is competent to this court to take and use its name and cor- 
porate powers for the purpose of doing equity to its stockholders by 
‘alling upon them for and enforcing the payment of the whole 
amount of unpaid subscription and legal liability or such equitable 
proportion as may be necessary to raise a sufficient sum to pay its 
debts and the expenses incident, as though said corporation and its 
powers were in the hands of and administered by a full board of 
regularly elected and qualified officers; and he is further 
433 advised and so charges that by the law of Virginia, under 
which said corporation was chartered and exists In its present 
impotent condition, even if it were dissolved, and especially where 
its functions are, as is the case as shown herein, merely suspended, its 
name and corporate power may be used in suits everywhere to en- 
force payment of debts due it, and especially to enforce the subscrip- 
tion due it and unpaid by its stockholders and their legal liability, 
if necessary to pay its debts, and that in fact its subscribers and 
stockholders are so bound by said law as to be estopped from deny- 
ing or disputing the use of its name and powers under the order of 
this court for that purpose in the courts of any State in which they 
may reside and in which suits may be brought to enforce their lia- 
bility to said corporation ; and he is further advised and so charges 
that it is entirely competent and proper to this court by an order 
passed herein to authorize and empower the said Willoughby 
454 to use the name and powers of said corporation in any State 
In Which any of the subscribers or stockholders reside to en- 
furce their lability, by suit in its name in any competent court 
having jurisdiction of the contracts made by them, to pay said cor- 
poration or its creditors the amounts due by them, respectively, under 
sald law, and also, as against said trustees, Hoge, Kelly, and O’Don- 
nell, to recover from them the books, papers, property, or money of 
said corporation in their hands. 
12th. And he further states and charges that the indebtedness of 
said corporation all accrued prior to the making of said deed of trust, 
except a small part which was incurred while its business was, con- 
ducted by its officers prior to said trustees, assuming to act under 
said deed in taking possession of its property and effects, obtained 
possession thereof. 
That said indebtedness was ineurred for supplies and material for 
conducting said business, for transportation of its freight 
455 for services rendered by its employees, for purchase of the 
business and property of an express company known as 
the Reed & Co. Express, for notes given by it and endorsements made 
for its account, and for losses and damages incurred in the prosecu- 
tion of its business by persons employing it asa common carrier; and 
your orator Is informed and believes and so charges that though 
most of said indebtedness is just and proper, vet some of the claims 
are not and require examination and adjudication in this court, 
and under its orders in this cause the debt due for the purchase of 


wd -f 


ee 
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the Reed Express has been reduced to judgment in the State of 
New York, and is the one upon which suits have been brought in 
the city of Baltimore. The other claim sued upon in said city 
is one in which it is sought to charge the stockholders, 
or a part of them, who reside in said city for a_ loss sus- 
tained by a shipper of freight by said corporation as a com- 
mon carrier under the personal liability clause in its charter; 
and he further states and charges that while it is 
436 eminently just and proper that all of said claims and debts 
which are fair and honest should be paid without delay by an 
equitable contribution equally made by all solvent stockholders for 
that purpose, and your orator is ready and anxious to pay his equal 
and equitable proportion under the order of this court in this case, 
yet without such an equitable assessment by its authority your 
orator and other stockholders will be harrassed by numerous and 
conflicting suits and claims and eventually be compelled to pay, in 
event of recovery in said suits, in unequal and unequitable propor- 
tions, without any recourse, save, perhaps, in suits for contribution 
against those stockholders who have not paid in the same propor- 
tion; and he avers and charges that, as the said stockholders are very 
numerous and are citizens of several States, such remedy is impracti- 
cable, and he is advised and so charges that this court, having com- 
plete jurisdiction of the corporation in this suit, in the exer- 
437 cise of its equity powers, which specially include such cases 
as this, is fully competent, through its orders to its trustee, to 
fix the proportion to be paid by its stockholdors and to collect it 
when fixed, and to decide upon and liquidate all its debts and to 
release its stockholders from further liability by its final decree in 
this cause. 

Inasmuch as your orator and said stockholders are remediless in 
the premises, save in a court of equity, to fhe end, therefore, that he 
and the other stockholders of said National Express and ‘Transporta- 
tion — may have the affairs and business of said company wound 
up and completely settled in this suit, its assets collected, and its 
debts paid and said stockholders discharged of all further ability 
on account thereof by the payment of such proportion or the whole 
of their subscription and lability on account thereof as may be nee- 
essary and equitable to discharge its fair and honest debts, and that 

your orator and said stockholders may have the full benefit 
458 of the proceedings in this suit and of said order of this court 

appointing said W illoughby trustee as aforesaid, and that as 
such trustee he may be clothed and invested with all the powers and 
duties conferred and imposed by said deed of trust, executed by said 
company during its pendency to said trustees, Hoge, Kelley, and 
O'Donnell, either by the conveyance to said Willoughby by said 
trustees of all their right, title, and interest as trustees, or, in event 
of the failure of said trustees to appear and convey the same under 
the order of this court, that some suitable person may be appointed 
to make such conveyance,and said trustees be discharged from said 
trust, and that said W illoughby, in addition to the powers and au- 
thority of said deed, may, by the order of this court, be authorized 
and empowered to use the name and corporate power of said Na. 
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tional Express and Transportation Company to collect the amounts 
of money due from the stockholders and subseribers to it, and to 


recover the books, papers, money, and property of said COrpo- 


b3%) ration from said trustees or from any person in possession of the 
same, and to sue at law or in equity for this purpose in any 
State or Federal court having jurisdiction of said stockholders or said 


ustees, and that vour oOravor, or such stockholders as ay become 
id further orders as the exigen- 


parties Hiereto, May Lose such o icr a 
, 


Ll | 
cies of this cause may require, and that he and they may have such 
further and other relief as may be proper and as to the court may 
seem fit and necessary . 

May it please your honors to pass an order commanding and re- 


quiring said O'Donnell. Kelley, and Hoge, trustees named in said 
eed, and the said Perot, to be and appear in this court upon some 
ceriall day to be therein named, upon personal service upon them 
of a copy of such order ten days before such certain day fixed for 


their appearance, to assign and convey to said Willoughby all the 
estate, title and interest and authority conferred by said deed or 


which it isin the power of said Perot, claiming to be president 
140 = of said company; or, in the event of the failure of said par- 

ties toa pear, to have said Hoge, Kelley, and O’Donnell dis- 
tnissed as trustees and some suitable person appointed as commis- 
sioner of this court to make all necessary and proper conveyances, 
to vest all title, anthority, and power under said deed or which 
can be eonveyed by said company to said trustee, Willoughby. 

And an order authorizing said Willoughby, as such trustee, to sue 
in any court of any State or of the United States any of the stock- 
holders, subscribers, or debtors of said corporation or said trustees 
under said deed to recover the amount due by them or any of the 
money, property, hooks, OF papers thereof in their hands. 

And an order authorizing and empowering said -Willoughby to 
use the corporate name of said National Express and Transportation 

Company in any suit at law or in equity in the State of 
fll = Virginia or in any State in any court having jurisdiction of 

the persons or property of any of the stockholders or sub- 
scribers of said company or its debtors or of said Hoge, Kelley, and 
(Donnell, to recover the amounts due by them to said company or 
to which they may be liable, or any of the books, papers, effects, or 
property of said company in their hands or in possession of any 
person whatever. 

And that this court will from time to time pass such other and 
further order as may be requisite and necessary in order to wind 
up the affairs of said company, liquidate its debts, and discharge its 
stockholders from further responsibility in regard thereto. 

And that your orator and the other stockholders and subseribers 
may have such other and further relief as their case may require or 
as to the court may seem meet. 7 

And he will ever pray, Ke. 


? 
i 
«> 


J. DEAN SMITH, 
142 Att’y-in- Fact of Washington Kelley. 
IH. H. WELLS, 
Of Counsel for Def’ts. 
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And on another day, to wit, on the 11th day of December, 1580, 
came Westel Willoughby, heretofore appointed receiver in this cause, 
and filed his report as such as follows: 


Report of Receiver W. Willoughby. 


In the Cireuit Court of. the United States for the Eastern District 
of Virginia. In Equity. 


JosIAH ReryNnoups & Others 
, = vs. 


THE NATIONAL EXPRESS AND TRANSPORTATION CoMPANY ef al. 


I have the honor to report that having been appointed receiver 

and trustee in this cause, and having given the bond required and 

qualified according to the order appointing me, [ made all 

443 possible inquiry and efforts to obtain possession of the 
property. 

[ found, however, that a receiver had been appointed by the State 
court of Maryland, who had possession of all or nearly all the books 
and papers of the company. I found also that, so far as | could 
ascertain, in all the States in which the company operated the prop- 
erty and effects of the company had been attached and seized by 

-_ creditors of the company. I was unable to obtain possession of any 
“ property of the company, except two freight cars then in possession 
of what was the Orange and Alexandria Railroad Company. These 
I took possession of and sold at public sale, the proceeds being a 
little less than one thousand dollars. I employed counsel to prose- 
cute my claims as receiver and incurred large expenses in endeavor- 
ing to procure the books and papers and other property of said 
company, So that the money received by me was not more than 
sufficient to reimburse me for the expenses incurred and to remun- 
erate myself for the time and labor employed. 
444 None of the creditors have submitted their claims to mie, 
and there seems for many years to have been no demand 
for any action by me, and none of the stockholders or officers of the 
, company have given me any assistance, but all have appeared to 
be adverse to my taking action in the matter, and neither the plaim- 
tiff- or any one for him has taken any action or asked for any action 
= we, for at least ten years. 

Some of the creditors, however, | am informed are desiring to 
. proceed to the enforcement of their claims by another proceeding, 
and at the request of their counsel I make this report, he saying 
that it is satisfactory to him, but I am willing, however, if required, 
to make a more detailed report. If it is not required I would desire 
to have an order made discharging me as such receiver and from 

all liabilities on account thereof. 

Dee'r 10th, 1880. 
W. WILLOUGHBY, 


, , . . ‘ 
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445 And now, at this day, to wit, at a circuit court of the 


States for the eastern district of Virginia, held at the 
Richmond, in said district, on the 10th day of December ,in t 
of our Lord, 1880: | 


JostAn ReyNowps et al. ) 
against = 
Tue NatioNaAL Express AND TRANSPORTATION Com- | 
PANY et al. 


Upon the report of receiver, W. Willoughby, being filed, on 
of the defendants, John Blair Hoge and J. J. Kelley, by Jon 
ard, their counsel, it is adjudged, ordered, and decreed that th 
of the 31st of December, 1866, filed on the 22nd day of J: 
LS67, appointing a receiver in this case be, and the same is | 
vacated, annulled, and set aside, and said receiver, W. Willo 

be discharged and exonerated, the injunction het 

446 granted in this cause be dissolved, and this suit be dis: 
Richmond, 10 Dee., 1880. 

RO. W. HUGHES, J 


UNITED STATES OF AMERICA 
; To wit: 


astern District of Virginia, j 
[, M. F. Pleasants, clerk of the circuit court of the United 
for the eastern district of Virginia, do hereby certify that th 
going is a true and complete transcript of the record and procc 
of the said court in the above-entitled cause. 


In testimony whereof I have hereto set my hand and affiy 
seal of said court this 18th day of March, 1886. 
[SEAL. | M. F. PLEASANTS, ¢ 


[ NITED STATES OF AMERICA, 2s 
, . - . ve . - P SS 5 
Kastern District of | irginia, | 


[, Robert W. Hughes, judge of the district court 
AAT United States for the eastern district of Virginia, sit 
circuit judge of said district, hereby certify that M. F. 
ants, whose name is signed to the foregoing certificate, is and 
the time of signing the same, clerk of said court; that his sig 
is genuine and his said attestation in due form of law. 


Given under my hand this 18th day of March, 1886. 
RO. W. HUGILES, J 
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the United 448 Court Proceedings. 
t the city of ,, 


é Proceedings before the supreme court of the District of Columbia, 
jin the year 


holding a special term and circuit court, division No. —, in and 
for said District, commencing the third Monday, it being the 16th 
day, of May, 1887. 
Monpay, May 16th, A. D. 1887. 
sy order of Walter S. Cox, justice presiding, one of the justices of 
said supreme court, the court is opened by proclamation of the 
marshal pursuant to order of court. 


In Equity. 


d,on motion 
John How: 


at the orde In the Supreme Court of the District of Columbia. 


of January. Joun GLENN, Trustee, &e., PI’fl, 
ie is hereby vs. >At Law. No. 24942. 
Willoughby HamMILton G. Fant, Def’t. 


1 heretofore 
ye dismissed This cause coming on to be heard upon the defendant’s demurrer 
to the plaintiff’s amended declaration, and being submitted to the 
ES, Judge. court, it 1s, this 16th day of May, A. D. 1887, considered by 
| 449 the court that said demurrer be, and the same is hereby, over- 
ruled and for nothing held. Whereupon a stipulation is this day 
filed by leave of court, with an agreed statement of facts thereto an- 
Initod Statesnexed and with exhibits, marked "7. 6 (ee * which are there- 
‘at the fore with filed ; and thereupon it is hereby ordered that this cause be 
heard in the general term of this court in the first instance, and, 
accordingly, this cause is hereby certified to the said general term 
of this court, to be heard there in the first instance upon said stipu- 
d affixed thdation and agreed statement of facts thereto annexed and exhibits 
therewith filed and the pleadings, in accordance with the provisions 
TS, Clerk. of the stipulation aforesaid. 


proceeding: 


By the court : 
ww. & Coan, A, 


court of tlhProceedings before the supreme court of the District of Coumbia, 


lia, sitting a sitting in general term, commencing on the fourth Mon- 
M. F. Pleas450 day, twenty-fifth day, of April, 18S7—present, presiding, 
is and was, a Justices Hagner, James, Cox, and Merrick. 
his signatur ed 
52 » Monpbay, April 20, 1887. 
* ‘ * * * * x 


Monpay, May 16, 1587. 


Session resumed pursuant to adjournment. 
Present: Chief Justice Bingham and Justices Hagner, James, Cox, 
and Merrick. 


* * * * * * + 


[ ES, Judge. 


wO—DS2 
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445 And now, at this day, to wit, at a circuit court of the United 

States for the eastern district of Vi irginia, held at the city of 
Richmond, in said district, on the 10th day of December ,in the year 
of our Lord, 1SSO: 


Jostan ReyNowps et al. ) 
~. " | . 
against - 
, : . ' , n Equity. 
THe NatrionaAL Express AND TRANSPORTATION Com- | _— 
PANY et al. 


Upon the report of receiver, W. Willoughby, being filed,on motion B®, 
of the defendants, John Blair Hoge and J.J. Kelley, by John How- 
ard, their counsel, it is adjudged, ordered, and decreed that the order 
of the 31st of December, 1566, filed on the 22nd day of January, 
1867, appointing a receiver in this case be, and the same is hereby, 
vacated, annulled, and set aside, and said receiver, W. Willoughby, 
be discharged and exonerated, the injunction heretofore 
446 granted in this cause be dissolved, and this suit be dismissed. 

Richmond, 10 Dee., 1880. 

| RO. W. HUGHES, Judge. 


UNITED STATES OF AMERICA, om 
aye coon ee Se. 
kastern District of irgineda, j 
I, M. F’. Pleasants, clerk of the circuit court of the United States 
for the eastern district of Virginia, do hereby certify that the fore- 
going is a true and complete transcript of the record and proceedings 
of the said court In the above-entitled cause. 


In testimony whereof I have hereto set my hand and affixed the 
seal of said court this 15th day of March, 1586. 


[SEAL. | M. F. PLEASANTS, Clerk. 


UNITED STATES OF AMERICA, } 
‘ > ° r —_— <a - an. 
stern District of qin, | 


I, Robert W. Ilughes, judge of the district court of the 

AAT United States for the eastern district of Virginia, sjtting as 

circuit judge of said district, here by Ce rtify that M. I. Pleas- 

ants, whose name is signed to the foregoing certificate, is and was, at 

the time of signing the same, clerk of said court; that his signature 
is genuine and his said attestation in due form of law. 


Given under my hand this 18th day of March, 1886. 


RO. W. HUGHES, Judge. 


i 
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4 J S Court I *roceed in qs. 


Proceedings before the supreme court of the District of Columbia, 
holding a special term and cirevit court, division No. —, in and 
for said District, commencing the third Monday, it being the 16th 
day, of May, 1887. 

Monpbay, May 16th, A. D. 1887. 
sy order of Walter S. Cox, justice presiding, one of the justices of 
said supreme court, the court is opened by proclamation of the 
marshal pursuant to order of court. 


In the Supreme Court of the District of Columbia. 


JouN GLENN, Trustee, ce., Pitt, ) 
vs. >At Law. No. 24942. 
HAMILTON G. Fant, Def’t. 


This cause coming on to be heard upon the defendant’s demurrer 
to the plaintiff’s amended declaration, and being submitted to the 
court, it is, this 16th day of May, A. D. 1887, considered by 
449 the court that said demurrer be, and the same is hereby, over- 
ruled and for nothing held. Whereupon a stipulation is this day 
filed by leave of court, with an agreed statement of facts thereto an- 
nexed and with exhibits, marked “X” and “ Y,” which are there- 
with filed ; and thereupon it is hereby ordered that this cause be 
heard in the general term of this court in the first instance, and, 
accordingly, this cause is hereby certified to the said general term 
of this court, to be heard there in the first instance upon said stipu- 
lation and agreed statement of facts thereto annexed and exhibits 
therewith filed and the pleadings, in accordance with the provisions 
of the stipulation aforesaid. 


By the court: 
W. 8. COX, J. 


Proceedings before the supreme court of the District of Coumbia, 
sitting in general term, commencing on the fourth Mon- 
150 day, twenty-fifth day, of April, 1887—present, presiding, 
Justices Hagner, James, Cox, and Merrick. 
Monpay, April 25, 18587. 
* * * + © 4 * 
Monpbay, May 16, 1587. 
Session resumed pursuant to adjournment. 
Present: Chief Justice Bingham and Justices Hagner, James, Cox, 
and Merrick. 


* * * * ‘ * * 


36—982 


IS? JOHN GLENN, TRUSTEE, &¢C., VS. HAMILTON G. FANT. 

In the Supreme Court of the District of Columbia, Holding a Gen- 
eral Term. 

Trustee, &e., PIF, } 

Us. -At Law. No. 

+ Fant, Def’t. J 


Joon GLENN 
24942. 


HAMILTON ¢ 


This cause having been certified to the general term of this court 
to be heard in said eine term in the first instance upon a 


11 stipulation and agreed statement of tacts thereto annexed 

and exhibits therewith tiled and the pleadings, and coming 
on to be heard at this term of this court, sitting in general te rm, and 
being submitted to this court and considered | DY this court, the court 
is of opinion that the plaintiff is not entitled to recover. Therefore 


it is, this a day of May, A. D. 1887, considered by this court that 
the plaintifi trke nothing by his suit, and that the defendant go 
s° thereof w ‘th ut day and recover against the plaintitf the costs of his 
defence, taxed at $13.85, and have execution thereof; from which 
ruling, judgment, and decision the plaintiff prays a writ of error to 
the s ipreme C ourt of the United States, which is granted, and the 
penalty of the bond necessary to pe a ct the same Is “hereby fixed by 
this court at $500.00, and it is hereby so ordered. 
By the court: 
E. F. BINGHAM, 
Chief Justice. 
Rh. J. Meigs, Clerk. 


452 Filed May 16th, 1887. 


In the 


Supreme Court of the District of Columbia, Holding a Gen- 
eral Term, the ltth day of May, A. D. 1887. 

Trustee, &c., Plaintiff, ) 

rs. »No 

Fant, Defendant. J 


— 


{mn error. 


JOHN GLENN, 
24942 


HAMILTON G. 


Know all men by these presents that we, John Glenn, trustee, Xe. 
(the plaintiff in the above-entitled cause), and Charles C. Duncanson, 
are bound unto the above-named Hamilton G. Fant in the 
($500.00) five hundred dollars, to be paid to the said Hamilton G. 
Fant, his executors or administrators; to which payment, well and 
truly to be made, we bind ourselves, and each of us, jointly and 
severally, and our and each of our heirs, executors, and adminis- 
trators, firmly by these presents. 

Sealed with our seals and dated this 16th day of May, A. D. 1887 
in the above-entitled cause), has prosecuted a writ of error to the 
Supreme Court of the United States to reverse the judgment ren- 
dered in the above suit by the 
Columbia: 

Now, therefore, the condition of this obligation is that if the above- 
named John Glenn, trustee, «ec. (the plaintiff in the above-entitled 


sum of 


—— the above-named John Glenn, trustee, &c. (the plaintiff 


said supreme court of the District of 


i) 
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‘ause), shall prosecute his said writ of error to effect and answer all 
damages and costs if he shall fail to make good his plea, then this 
obligation shall be void; otherwise the same shall be and remain 
in full foree and virtue. 
JOHN GLENN, Trustee, &e. [SEAT 
CHAS. C. DUNCANSON. — [seat.] 


Sealed and delivered in presence of— 
H.W. GARNETT. 

Approved May 15th, 1887. 

; i. FP. BINGHAM, 

Chief Justice. 

455  UNirep STATES OF AMERICA: 

The President of the United States to the chief justice and justices 
of the supreme court of the District of Columbia, Greeting : 
Because in the reccrd and proceedings as also in the rendition of 

a judgment in a plea which is in the said court before you, between 

John Gleen, trustee of the National Express and Transportation 

Company, plaintiff, and Hamilton G. Fant, defendant, being No. 

24942, at law, a manifest error hath happened, to the great damage 

of the said plaintiff, as by his complaint appears, and it being fit 

that the error, if any hath happened, should be duly corrected 
and full and speedy justice done to the parties aforesaid in this be- 
half, therefore you are hereby commanded, if judgment be therein 
given, under your seal, distinctly and openly, to send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so 
that you have the same at Washington on the second Monday of 

October next, in the said Supreme Court to be then and there held, 

that, the record and proceedings aforesaid being inspected, the said 

Supreme Court may cause further to be done therein to correct that 

error what of right and according to the law and custom of the 

United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this 16th day of May, in the year of our Lord 1557, 
and of the Independence of the United States the one hundred and 
eleventh. | 

[Seal Supreme Court of the District of Columbia. ] 
R. J. MEIGS, Clerk. 

District or Cotumpta, 7d wit: 

To Hamilton G. Fant: 

P. June 25. Edwards. 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s oftice of the supreme court of the District of Columbia, 
wherein John Glenn, trustee, is plaintiff and you are defendant, to 
show cause, if any there be, why the judgment in the said writ of 
error mentioned should not be corrected so that speedy justice be 
done the parties in that behalf. 


HAMILTON G. FANT. 
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R. J. MEIGS, Clerk, 
By J. R. YOUNG, 
| Assistant Clerk. 
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i Trustee of the National Express and Transportation 
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r Company, 


PLAINTIFF IN ERROR, 
vs. 
HAMILTON G. FANT, 
DEFENDANT IN ERROR. 
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In Error to the Supreme Court of the Distriet of 
Columbia. 


BRIEF ON BEHALF OF PLAINTIFF IN ERROR. 
| a 


CHARLES MARSHALL, 
JOHN HOWARD, 


~ |, SUPREME COURT OF THE UNITE. STATES 


Counsel for Plaintiff in Error. 


IN THE 


SUPREME COURT OF THE UNITED STATES, 
OCTOBER TERM, 1889. wi as? 


a col 


JOUN GLENN, 


Trustee of the National Express and Transportation 


Company, 
PLAINTIFF IN ERROR, 
rs, 
HAMILTON G. FANT, 


DEFENDANT IN ERROR. 
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In Error to the Supreme Court of the District 
Columbia. 


BRIEF ON BEHALF OF PLAINTIFF IN ERROR. 


This case was submitted to the Court below, without a jury, 
upon an agreed statement of facts, in accordance with the 
practice sanctioned in— 

United States vs. Eliason, 16 Peters, 291. 
Graham vs. Bayne, 18 How. 611. 
Stimpson vs. R. R. Co., 10 How. 329. 


The judgment of the Court was in favor of the defendant 
below, and that judgment is now here for review on writ of 


error. 
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Most of the questions presented have already been settled 
by the decision of this Court in the case of Hawkins vs. 
Glenn, 131 U. 8. 319, and it is believed that the principles estab- 
lished in that case, substantially determine this. 

The cause of action set forth in the amended declaration, to 
be found on page 13 of the printed record, is substantially the 
sume as that in the case of Hawkins vs. Glenn, in 1@1 U.S. 
page 319. The amended declaration contains two special 
counts, one charging the defendant as the owner of one hun- 
dred and fifty (150) shares of the stock of the National 
Express and Transportation Company, held by him as 
an original subscriber, and the other charging him as 
owner of thirty (30) shares of said stock held by him as 
assignee of a prior holder. The two counts differ from each 
other only by reason of the different modes by which the 
defendant became possessed of the one hundred and fifty (150) 
shares, and of the thirty (30) shares. The legal questions are 
the same in both counts. 


The case made by the plaintiff is substantially as follows: 


He charges that the defendant subscribed for 150 shares of 
the capital stock of the company, a corporation under the laws 
of the State of Virginia, and by the terms of his subscription 
promised to pay $100 per share for each and every share, in 
such installments and at such times as he might be lawfully 
required to pay the same, according to the legal tenor and 
effect of the law under which the company was incorporated 
and the said subscription made, and that he was admitted as 
a stockholder in the company, and agreed to sue and be sued, 
plead and be impleaded, contract and be contracted with 
in the name of the said corporation as to all matters 
touching and affecting the property, rights and obligations of 
said corporation 

That on the 20th of September 1866 the company made a 
deed of assignment of all its property to John Blair Hoge, C. 
Oliver O’Donnell and John J. Kelly, in trust for the benefit 
of its creditors, with power to the said trustees to collect all 
its debts, claims and moneys payable, and to apply the pro- 
ceeds of its property to the trusts declared by the deed, and 


that by force of said deed the defendant became liable to pay 
whatever remained unpaid on the stock held by him, whether 
as an original subseriber or assignee whenever he should be 
lawfully called on to pay the same according to the tenor and 
effect of the law of the corporation, and of his obligation as a 
stockholder. 

It is further alleged that at the time of the execution of said 
deed there remained 80 per cent. of the par value of said stock 
which had not been called for by the company, which the 
defendant and other stockholders were liable to pay according 
to the tenor of the subscription as above set forth. It is 
further alleged that afterwards a bill was filed in the Chancery 
Court of the city of Richmond by W. W. Gleny, a judgment 
creditor of the company, on his own behalf and on behalf of 
other creditors to compel the execution of the trusts of said deed, 
to which bill the National Express and Transportation Com- 
pany was made a defendant along with certain of its officers ; 
that in said cause it was so proceeded that the trustees in the 
deed of trust were removed, that the plaintiff below was ap- 
pointed trustee in their stead, and that by a deeree rendered 
in said eause on the 14th of December 1880, an assessment 
of $30 a share was made upon the stock of said company, and 
it was decreed that the plaintiff in error should proceed to 
collect the same from the stockholders by such proceeding as 
he might be advised to take, and the stockholders were 
required by the decree to pay the said assessment to him; that 
the defendant was duly required to pay the assessment to the 
plaintiff? upon the 180 shares held by him, but that he had 
failed and refused to do so, 

To this declaration there was at first a general demurrer 
with notice (to be found on page 21,) that the grounds of the 
demurrer were, that the plaintiff claiming to have been ap- 
pointed trustee by a decree of the Chancery Court of the city 
of Richmond, cannot maintain this action in the District of 
Columbia, and that plaintiff as trustee or other officer under 
the alleged decree cannot sue in this Court. The plaintiff 
joined in the demurrer, but afterwards a stipulation was en- 
tered into tosubmit the case upon a certain agreed statement 


, 


of facts, the demurrer to be overruled. The stipulation will 


be found beginning on page 21, and the “agreed statement of 
fucts” beginning on page 23 of the Record. By the terms of 


the stipulation itis provided that the Court without a jury, 
should hear and decide the case as if the defences set forth in 
the stipulation had been duly pleaded to the amended declara- 
tion. ‘These defences are as follows, as will be seen on page 22: 


Ist. The first plea—the plea of the general issue. 


2d. That the plaintiff claiming to be appointed in the 
manner set forth in the declaration, cannot sue in this 
jurisdiction. 


3d. A ple: that the cause of action did not accrue within 
three years before the institution of the suit, but that the 
same accrued at the date of the execution of the deed of trust 
of September 20th 1866. 


4th. That the cause of action did not accrue within three 
years before the institution of the suit, but that the same 
accrued at the time of the filing of the bill in the suit of Rey- 
nolds against the National Express and Transportation Com- 
pany, (of which a more complete statement will be hereafter 
made. ) | 


5th. That the cause of action did not accrue within three 
‘ears before the institution of this suit, but that it accrued at 
he time of making the decree filed in said case of Reynolds 
against the National Express and Transportation Company. 


) 
t 


6th. That the cause of action did not acerue within three 
years before the institution of this suit, but it accrued at the 
time of the filing of the bill in the case of Glenn against the 
National Express and Transportation Company ; (being the 
case instituted in the Chancery Court of the city of Richmond, 
in which the decree was passed upon which this suit is 
brought.) 


7th. That the decree sued upon of December 14th 1880, in 
the case of Glenn against the National Express and Transpor- 
tation Company had been released by another decree passed 
in said cause on the 21st of July 1883. 
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These seven defences are to be taken as if made by formal 
pleas, and as if the plaintiff had regularly joined issue upon 
each of them. It is furtier stipulated that should the Court 
consider that any of the matters and things stated in the 
agreed statement of facts should have been set up by the 
plaintiff by a replication to the pleas, or to any of them, then 
the plaintiff shall have the benetit derivable from such repli- 
‘ation and the joinder of the issue thereon by the defendant. 


As we understand, the effect of the stipulation is to waive 
all errors of pleading and have the Court decide the case 
according to the law applicable to the agreed statement of 
tacts. 


ASSIGNMENT OF ERRORS. 


The plaintiff in error assigns as error in the judgment of the 
Supreme Court of the District of Columbia: 


1. That upon the pleadings, the stipulation of counsel, and 
the agreed statement of facts, the judgment should have been 
in favor of the plaintiff upon the issues agreed to be consid- 
ered as made on the seven pleas and defences above particularly 
set forth. 


2. That upon all the facts appearing in the agreed state- 
ment of facts, the plaintiff in error was entitled to the judg- 
ment of the Court below. 


The decree set out in the amended declaration, passed by 


the Chancery Court of the city of Richmond on the 14th of 


December 1880, is the same decree upon which this Court 
based its opinion in the case of Hawkins vs. Glenn above re- 
ferred to, and we shall assume that everything established in 
that case with reference to the decree and its effect are no 


longer open for argument. 


It is admitted in the agreed statement of facts that the de- 
fendant at the time of the passing of the decree was, and now 
is the holder by subscription, and by assignment, of the num- 
ber of shares of the stock of the company for which he is sued 
in this case, and the following results necessarily ensue from 


the admission of his ownership of stock, and of the passage of 


the Richmond decree. 


First. That the defendant was bound by the Richmond de- 
cree so far as it imposed an assessment of thirty per cent. upon 
the stock and stockholders of the National Express and Trans- 
portation Company. 


Second. That the cause of action of the plaintiff against the 
defendant did not arise until the decree of December 14th 
1880, and consequently that the plaintiff was entitled to judg- 
ment upon the third, fourth, fifth and sixth issues, unless there 
be something in the third, fourth, fifth and sixth pleas, or in 
the agreed statement of facts, to vary the decision of this 
Court in the case of Hawkins vs. Glenn. It must also 
follow that the plaintiff was entitled to judgment upon the 
issue made by the first plea unless there be something in 
the circumstances set forth in the agreed statement of facts to 
distinguish this case from the case of Hawkins vs. Glenn. 


(1.) The third plea, that the cause of action did not accrue 
within three years before the institution of the suit, which was in- 
stituted on the 11th day of December 1883, but that it acerued 
at the date of the execution of the deed of trust of September 20th 
1866, set forth in the declaration, and in the agreed statement 
of facts, requires no further discussion, as that deed and its 
legal effect were before this Court in the case of Hawkins vs. 
Glenn, and it was there established that the cause of action 
did not accrue until the decree ot December 14th 1880, mak- 
ing the assessment. 


(2.) The plaintiff was also entitled to judgment upon the 
sixth plea, which alleges that the cause of action did not ac- 
crue within three years before the ‘institution of this suit, but 
that it accrued at the time of the filing of the bill in the case of 
Glenn vs. National Erpress and Transportation Company, in 
which the decree of December 14th 1880 was _ passed, 
inasmuch as the question raised by that plea was neces- 
sarily passed upon by this Court in the ease of Hawkins 
vs. Glenn. The sixth plea in fact asserts that the cause o. 
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action accrued at the time the suit was instituted to procure 
un assessment, whereas this Court has decided that the cause 
of action did uot accrue until the decree levying the assess- 
ment was rendered. 


(3.) The plaintiff was also entitled to judgment upon the 
fourth issue. That issue is joined upon the fourth plea, which 
alleges that the cause of action did not accrue within three 
years, but that it accrued at the time of the filing of the bill in 


the suit of Reynolds vs. National Express and Transportation 


Company. The plaintiff was also entitled to judgment upon 
the issue joined upon the fifth plea. That plea alleges that 
the cause of action did not accrue within three years before 
the institution of this suit, but that it aecrued at the time of 
making the decree filed in the case of Reynolds vs. Nationa! 
Express and Transportation Company. 


In order to show that there is nothing in the fourth or fifth 
plea which affected the beginning of the cause of action sued 
upon in this case, it Is necessary to consider the effect and 
operation of the institution of what is called the Reynolds suit. 
The Record of the Reynolds suit is referred to in the agreed 
statement of facts as Exhibit “Y” and will be found beginning 
at page 238 of the printed Record. 


That suit was instituted on the 8th day of August 1866 by 
Josiah Reynolds, a citizen and resident of the State of Mary- 
land, against the National Express and Transportation Com- 
pany and certain of its officers, in the Cireuit Court of the 
United States for the Eastern District of Virginia. The bill 
will be found beginning at page 239 of the printed Record and 
extending to page 246. 
the defendants, who was the Superintendent of the company, 
begins on page 250 of the printed Record and extends to page 
957. The answer of the National Express and Transportation 
Company will be found on page 261 of the printed Record and 
adopts the answer of Kelly. On the day of the filing of the 
answer of the company, which it will be found positively 


- denies every allegation of the bill upon which the application 


for an injunction was based, the Hon. John C. Underwood, 


The answer of John J. Kelly, one of 


then Judge of the District Court, sitting in the Circuit 
Court for the Eastern District, granted an injunction as 
prayed in the bill, prohibiting the defendant company from 
doing any of the things stated in the bill, among which were 
some imatters expressly denied and conclusively shown to be 
untrue by the answer. The order for the injunction was 
passed on the 18th of August 1866. The decree in said case 
which was passed upon the papers filed without any evidence 
whatever, and upon answers which swore away every pretence 
of equity contained in the bill, was passed on the 31st day of 
December 1866 and will be found beginning at page 266 of 
the Record and extending to the bottom of page 263. 

The decree appoints a receiver and provides that after he 
gives bond he “shall be vested with all the estate, real and 
personal, as well as all the money, notes and accounts, assess- 
ments due on stock or other seeurities or rights in actions of the said 
National Express and Transportation Company, as trustee of 
such estate and property for the use and beretit of the creditors 
of said company, and of its stockholders and others who may 
be interested in the same, with all the powers, rights and 
authority of a trustee appointed by the Court or acting within 
its jurisdiction and control.” 

The decree further provides as follows: “such receiver shall 
have all the powers and authority which ordinarily belong to 
such trustee, and the said defendants as well as all other per- 
sons who may have the possession or control of any of the 
money, books, property, effects or things in actions of the said 
National Express and Transportation Company, and especially 
Johu J. Kelly, Jébn Blair Iloge and C. Oliver O’Donnell, the 
trustees named ina pretended assignment referred to in the 
complainants’ petition, are hereby required to assign, transfer 
and deliver to said trustee on' being notified of this order, all 
such money, property, notes, bonds, estate, real and personal, 
so in their hands or under their control, and they are required 
to execute and deliver all deeds, conveyances, releases, trans- 
fers or acquittances, that may in any wise be necessary to 
place any or all of said property or effects, so in the hands or 
under the control of said receiver, and they and each of them 
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on being required, shall make all discovery and furnish all in- 
formation which the said receiver may require in relation to 
any or all of the property, business or transactions of the said 
company. The said receiver will proceed to collect all the 
property, money and effects of said National Express and 
Transportation Company, and convert the Satie into money, 
and he will also ascertain the amount of the debts and liabili- 
ties of the said National Express and Transportation Com- 
pany, and after payment therefrom of all expenses, including 
counsel fees and costs, with such compensation as the Court 
may allow him, will from time to time apply the funds so re- 
ceived and obtained by him in the satisfaction and discharge 
of the debts of said company under the orders of this Court, 
and if there shall be any SHAS due upon the shares of the capital 
stock of the said company, the said receiver will proceed to col- 
lect and recover the same, unless the persons from whom said 
sums may be due, shall be wholly insolvent, and for this pur- 
pose may prosecute actions at law or in equity for the recovery 
of such sums, in his own name as receiver or otherwise, as he 
may deenr best, and shall apply the money so received under 
the order of this Court to the satisfaction and payment of the 
remaining debts of said company, as well as all the legal and 
necessary expenses of the due execution of this trust, inelud- 
ing a reasonable compensation and commission to himself for 
services on this behalf, and also including such necessary and 
reasonable fees and costs as may be necessary in maintaining, 
prosecuting or defending any suits which it may be necessary 
to prosecute or defend in order to the full execution of this 
trust; and said receiver shall immediately upon his appoint- 
ment give notice to all the creditors of said company and to 
its stockholders, and to all persons indebted thereto or holding 
any property, money or effects thereof, of his appointment as 
receiver by this Court, by publishing the same in so many 
and such of the public newspapers within this district and 
elsewhere, as he may deem proper, and may and shall give such 
other and further notice to such parties as he may think neces- 
sary. If any property, money or effects shall remain in the 
hands of said receiver after paying all the debts of said company 
and all the expenses of this trust, he shall distribute the same 
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among the stockholders under the order of this Court. The 
said receiver shall at all times be subject to the order of this 
Yourt, and may be compelled at any time to account and to 
give any other or additional bond, and it is further ordered 
that the said receiver cause notice to be given to all of the 
creditors of said company, to present and file with him a state- 
ment of all their demands against said company, with the 
vouchers for the same, and that notice of the filing of his bond 
and acceptance of this trust be given to all the said defendants, 
as well as the stockholders, by advertisement or otherwise.” 


The receiver Westel Willoughby, qualified by giving bond 
on the 12th of January 1867, and there the proceedings ended, 
until the 2d day of February 1870, nearly four years after the 
institution of the suit, when Washington Kelly filed a petition 
to be found at page 271, asking to be made a party complain- 
ant in said cause, as the same was instituted on behalf of all 
the stockholders and asked to be allowed to file an amended 
and supplemental bill, the suit having abated by the death of 
Reynolds, (see 6 paragraph, bill, page 274); and leave was so 
granted by an order passed February 2d 1870. On the 22d 
of August 1870, the said Washington Kelly filed the amended 
and supplemental bill which will be found extending from 


.) 


page 271 to page 278 of the printed Record. 


The amended and supplemental bill prays for no process, 
nor was any order of any kind ever made thereon, no process 
was issued or other steps taken to require any of the defen- 
dants named in said amended and supplemental bill to answer 
the same, nor was any answer ever filed thereto or other plea 
made. The case rested with the tiling of the amended and 
supplemental bill until the 11th day of December 1880, more 
than ten years, when the receiver Willoughby made a report 
to be found at page 279 of the printed Record, in which he 
states that he had been unable to do anything, that no property 
had come into his possession except two freight cars, that he 
found that a receiver had been appointed by a Court in the 
State of Maryland who had possession of all or nearly all the 
books and papers of the company—(the reference is to the 
‘ase mentioned in the opinion of the judge of the Chancery 


se 
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Court, Record, page 179.) He found that its property 
had been seized under attachment by creditors of the company, 
that he had employed counsel and incurred large expenses in 
endeavoring to procure the books and papers and other 
property of the company, and that the money that he had 
collected was not more than sufficient to reimburse him for 
his expenses and pay him for the time and labor employed. 
He further stated that no creditors had submitted their claims 
to him, and that no demand for action by him had been made 
for many years. That none of the stockholders or officers of 
the company had given him any assistance, but that all of 
them appeared to have been adverse to his taking action in 
the matter, and neither the plaintiff nor any one for him, had 
taken such action or asked for any action for at least ten years. 
Ile further stated that some of the creditors he was informed 
desired to proceed to the enforcement of their claims by 
another proceeding, and that he made his report at the request 
of their counsel, but would make a further report if required. 
If not required however, he asks that an order might be 
passed discharging him as receiver and relieving him fiom all 


liability on account thereof. 


Upon the coming in of this report and on the motion of 
John Blair Hoge and John J. Kelly by their counsel, the Court 
on the 10th day of December 1880, passed a decree annulling 
and vacating the order of the 3ist of December 1866 appoint- 
ing the receiver, and discharged the said Willoughby as 
receiver, dissolved the injunction previously granted, and 
dismissed the suit. The decree will be found on page 280 of 
the printed Record. | 

It will appear by reference to the alllegations of the fourth 
paragraph of the amended and supplemental bill to be found 
on page 273 of the printed Record, that the trustees John 
Blair Hoge, John J. Kelly and C. Oliver O° Donnell appeared 
in the Court and answered the petition of the original com- 
plainant filed therein, as did the officers and agents of the 
corporation and the corporation itselt, and set up the deed of 
trust executed to John Blair Hoge, John J. Kelly and © 
Oliver ©’Donnell and claimed to act under the authority 
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thereof in winding up and settling the affairs of said Express 
Company. 

The petition referred to in the third paragraph of said 
amended and supplemental bill, and the answer of the trustees 


and of the officers of the company and of the company itself 


to said petition mentioned in the fourth paragraph, are not found 
in the Record, but enough is found to show that Hoge and Kelly 
appeared in said cause and became parties thereto so as to entitle 
them to make the motion referred to in the final decree of the 
Court, passed on the 10th of December 1880, found on page 
280 of the printed Record. 


The fourth plea in this suit assumes that the eause of action 


set forth in the declaration in this case accrued at the time of the 
institution of the Reynolds suit. The tifth plea assumes that the 
cause of action set forth in the declaration in this case, accrued 
at the lime of the decree made in the Reynolds suit on the &1st day 
of December 1866. 

low the cause of action set forth in the declaration in this 
ease, could be supposed to have originated either at the time 
of the institution of the Reynolds suit, or at the time the 
decree in that case was passed, we find it impossible to 
understand. : 

When the decree passed in the case of Glenn vs. National 
Express and Transportation Company by the Chancery Court 
of the city of Richmond on the 14th or December 1880 was 
made, the Reynolds. suit having slumbered from the decree of 
the 31st of December 1866 to the time of the filing of the 
amended and supplemental bill by Kelly on the 22d of August 
1870, and having after the filing of that amended and supple- 


mental bill continued to slumber, as shown by the report of 


the receiver, for more than ten years, was fivally dismissed on 
the 10th of December 1880, and dismissed because the Court 
was informed by the receiver that, the creditors of the com- 
pany desired to pursue another remedy. 

[It will be observed that the suit of Reynolds was instituted 


not by a eredifor but by a stockholder, and its object was to have 
the company’s operations stopped, and have it wound up, and 
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if the Court will take the trouble to read the bill, and the 
answer of the company, it will be quite evident that the pro- 
ceeding was not taken in the interest of creditors. The 
amended and supplemental bill seems to have been filed in 
the interest of stockholders only, and to protect them from 
liability to creditors. But nothing was ever done to give any 
effect to the supplemental bill. 


‘It will be seen that there was never any call made by the 
Court in the Reynolds suit upon the stockholders of the com- 
pany. The receiver was only authorized so far as_stock- 
holders were concerned, to collect what they owed the company, 
and they owed the company nothing except what had at that 
time been called for, by the president and board of directors. 
The entire amount that had been called for by the president 
and board of directors up to the date of the execution of the 
deed of trust of September 20th 1866 to Kelly, Hoge and 
O’Donnell, is ascertained by the decree of the Chancery Court 
of the city of Richmond, to have been twenty (20) per cent. 
It is established by that decree that the remaining eighty (80) 
per cent. had never been called for up. to the date of the 
decree itself, the 14th of December 1880. 


The entire amount of stock subject to be called at the time 
of the decree in the Reynolds suit of December 31st 1866 
was over three millions of dollars as shown by the record of 
the case in the Chancery Court of the city of Richmond. No 
attempt was made in the Reynolds suit to ascertain the amount 
of the indebtedness of the company and the amount that it 
would be necessary to assess in order to pay that indebted- 
ness. 


The decree in that case deals only with the property of the 
company, including such amounts as were due to it by the 
stockholders under existing calls, and is in no sense a 
decree levying an assessment upon the stock. Moreover 
it will be preceived that the proceeding in the Reynolds 
suit was by a stockholder in behalf of himself and of all 
other stockholders of the company. The suit was instituted 
when the company was in full operation prior to the excen- 
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tion of the deed of trust, and in fact, no doubt led to the exe- 
cution of that deed, and as is suggested in the answer of 
Kelly, adopted by the company, that suit was instituted for 
the purpose of breaking down the National Express and 
Transportation Company. No assessment was asked for and 
all the rights that were claimed in that suit were rights exist- 
ing outside of the deed of trust of the 20th of September 
1866. 


The decree of the Chancery Court of the city of Richmond 
set forth in the declaration in this suit is a decree to enforce 
the rights of the creditors under the deed of trust of Septem- 
ber 20th 1866. It has been declared by this Court in the case 
of Hawkitis vs. Glenn, that that deed became the law of the 
settlement of the affairs of the National Express and Trans- 
portation Company, and imposed upon all parties interested, 
ereditors and stockholders alike, the obligation of equal assess- 
ment for the purpose of paying debts, and protected the 
stockholders against any other proceeding to enforce their 
liability. It is impossible therefore to understand how the 
institution of the Reynolds suit which did not ask for any 
assessment to be made upon the stockholders, and in which 
no assessment was in fact made can be regarded as the incep- 
tion of the right of action set forth in the declaration in this 
ease, and it is equally impossible to understand how the decree 
rendered in the Reynolds suit which makes no assessment of 
any kind can be regarded as the inception of said right of 
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It is too plain to require argument that the trustee, John 
Glenn, could not have instituted any suit against thé stock- 
holders upon the decree rendered in the Reynolds suit. It is 
equally plain that the receiver in the Reynolds suit could not 
under the decree passed in that case have instituted any action 
against the stockholders of the company to recover any part 
of the capital stock that remained unealled for by the com- 
pany. 


If therefore the decree of the 14th of December 1880 be a 
ralid decree and binding upon the stockholders of the com- 


pany it is inconceivable how the right of action created by 
that decree, and beginning at the date of that decree as this 
Court has declared, could in any way be affected so far as the 
plea of limitations is concerned, either by the institution of 
the Reynolds suit, or by the deeree made therein, especially 
in view of the fact that the Reynolds suit itself was dismissed 
by the Circuit Court of the Eastern District of Virginia, four 
days before the passing of the decree in the Chancery Court 
of the city of Richmond. 


It is submitted, therefore that the institution of the Rey- 
nolds suit and the decree of the 31st of December 1866, 
passed therein, can in nowise affect the issue joined on the 
plea of the statute of limitations contained in the fourth and 
fifth pleas, nor can said suit and said decree in any other way 
affect the rights of the parties in this cause so-as to warrant 
the judgment in favor of the defendant. Whatever effect 
might have been given to the pendency of the Reynolds suit 
and the proceedings had therein, had those proceedings been 
pleaded or brought to the attention of the Chancery Court of 
the city of Richmond in the suit in which it rendered its 
decree of December lith 1880, it is submitted that the mere 
fact that such a suit was pending while the proceedings in the 
Chancery Court were being prosecuted, cannot possibly have 
any bearing upon the validity and effect of the decree of that 
Court. 


And if it be conceded that had the Cireuit Court of the 
United States in the Reynolds case been asked to proceed with 
that case, instead of allowing it to sleep in the way shown by 
the Record, that Court might have proceeded to dispose of the 
Reynolds suit without reference to the suit in the Chancery 
Court of the City of Richmond, yet as matter of fact when the 
attention of the Circuit Court of the United States was drawn 
to the fact by its receiver, that the object of that suit had failed 
entirely, for reasons set forth in his report, and that it was 
impossible in that case to enforce the rights of the creditors, 
and when the Court was further informed by the report of its 
receiver that the creditors of the company preferred to pursue 
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a different course for the enforcement of their rights, the Cir- 
cuit Court of the United States dismissed the entire proceed- 
ing in the Reynolds case by a final decree, and left the credi- 
tors free to seek relief in the suit in the Chancery Court of 
the City of Richmond. 


The test of the matter, it seems to us, is this: If on the 
14th of December 1880, before the Chancery Court had ren- 
dered its decree of that date, the National Express and Trans- 
portation Company, or any person in its behalf, had under- 
taken to plead the Reynolds suit as that suit stood cn that day, 
dismissed by the decree of the 10th of December 1880, as a 
bar in any way to the passing of the decree of the Chancery 
Jourt of the 14th of December 1880, what possible effect 
could the latter Court have given to sucha plea? Could it be 
debarred from enforcing the terms of the deed of trust of 
September 20th 1866, by the fact that there had been such a 
suit as the Reynolds suit and that suit had been dismissed by 
the Court in which it was brought? It is true that the pro- 
ceedings in the Chancery Court of the city of Richmond which 
culminated in the decree of December 14th 1880 were taken 
during the time that the Reynolds suit was slumbering in the 
Circuit Court of the United States. But after the dismissal 
of that suit those proceedings were not invalid; they were 
precisely the same that the Chancery Court would have had to 
pursue had the suit in that Court not been instituted until 
after the dismissal of the Reynolds suit. 


Again, if it be conceivable that the decree of the 14th of 
December 1880 was erroneous because of the mere fact that 
the Reynolds suit had been pending while the proceedings in 
the chancery cause were being matured for decree, and that 
said decree was passed after the dismissal of the bill in the 
Reynolds suit, we say, if such a thing be conceivable, it is 
quite plain that redress cannot be given in this suit. 


We therefore, submit that in no point of view can the 
Reynolds suit and the proceedings therein aftect the right of 
the plaintiff to recover in this suit upon the issues made by 
the fourth and fifth pleas, and that the plaintiff was entitled to 


17 


judgment upon the issues made by those pleas, nor do 
the proceedings in that suit in any way affect the right 
of the plaintiff to a judgment upon the issue joined on the 
first plea. 


This subject was dealt with and decided by the Court of 
Appeals of Maryland in the case of Glenn vs, Williams, 60 Md. 
page 93. At page 124 the Court will find a reference made to 
several pleas setting forth former suits in equity pending in 
relation to the assets of the corporation and their administra- 
tion for the benefit of creditors. 


Among those pleas was one setting up the Reynolds suit 
and the decree therein. That a plea based upon that suit was 
one of the defences taken in that case fully appears in the 
Record of the case, but it is only referred to generally in the 
opinion of the Court at page 124, in connection with other 
suits of the same character. But by reference to page 104 it 
will be seen that the counsel for appellee in his argument 
referred to the Reynolds suit as one of those upon which the 


defence was based. 


With reference to the action of the Cireuit Court of the 
United States in dismissing the Reynolds suit upon the report 
filed by Receiver Willoughby on the 10th of December 1880, 
it is quite plain that such action was proper to be taken by 
the Court in the interest of the creditors. The original bill 
filed by Reynolds, was filed while the company was in full 
operation, aud if the Court will read it, it will be found that 
its object was to arrest the operations of the company, take 
possession of all its property, pay its debts and distribute the 
residue among the stockholders. It was in fact a novel kind of 
quo warranto proceeding. It was filed more than a month 
before the execution of the deed of trust by the National Ex- 
press and Transportation Company to Hoge, Kelly and 
O’ Donnell, trustees. When the amended and supplemental bill 
was filed in August 1870, it appears by its recitals that the 
trustees under the deed of trust had appeared and become par- 
ties to the proceedings, and had brought the deed of trust exe- 
cuted to them by the company, to the attention of the Cireuit 
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Court. It will also be observed that the amended and supple- 
mental bill distinctly asked that the stockholders and creditors 
of the company might have the benefit of the deed of trust, 
and that the trustees thereby appointed should be required to 
convey all their rights under that deed to the receiver. The 
tenth paragraph is as follows: ‘ Your orator states and charges 
that the stockholders and subscribers to said corporation re- 
side in and are citizens of several States, and he is advised 
that if said trustees Hoge O’Donnell and Kelly, had obeyed 
the orders of this Court, and had conveyed and assigned to 
the trustee Willoughby, as directed and commanded, all their 
right title and interest under said deed of trust, that said 
trustee of this Court could have compelled said subseribers to 
pay such proportion of their subscription to the stock of the 
said company as this Court should deem proper, in order to 
liquidate the debt of said company in a manner equitable and 
just to all of them; and he is advised that said deed having 
been made pending this suit, and said trustees being parties 
hereto and having neglected and refused to obey said order, and 
being out of the jurisdiction of this Court, it is proper and 
competent to it to have such conveyance of all the right title 
and interest conveyed by said deed of trust to said trustee by 
sail National Express and Transportation Company, made 
under its order, as shall divest said trustees of all power and 
authority under said deed and confer such power and av- 
thority under said deed to the said Willoughby, the said 
trustee appointed under said order of this Court.” 


In the prayer for relief at page 277 of the printed Record, 
the following language is used: “and that your orator and 
said stockholders may have the full benefit of the proceedings 
in this suit, and of said order of this Court appointing said 
Willoughby trustee as aforesaid, and that as such trustee he 
may be clothed and invested with. all the powers and duties 
conterred and imposed by said deed of trust, executed by said 
company during its pendency, to said trustees, Hoge, Kelly 
and O'Donnell, either by the conveyance to said Willoughby 
by said trustees of all their right, title and interest as trustees, 
or in event of the failure of said trustees to appear and convey 
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the same under the order of this Court, that some suitable 
person may be appointed to make such conveyance, and said 
trustees be discharged from said trust, and that said Wil- 
loughby, in addition to the powers and authority of said deed 
may, by the order of this Court, be authorized and empow- 
ered to use the name and corporate power of said National 
Express and Transportation Company to collect the amounts 
of money due from the stockholders and subscribers to it, and 
to recover the books, papers, money and property of said cor- 
poration from said trustee or from any person in possession of 


the same, ete.”’ 


As has already been stated, no action was taken upon the 
amended and supplemental bill, from the time it was filed in 
August 1870, until the report of the receiver on the 10th of 
December 1880. The complainant in that suit was a stock- 
holder suing on his own behalf, and on behalf of his co-stock- 
holders, and as the receiver states in his repert, had allowed 
the case to slumber for more than ten years without invoking 
any action on his part. Had such action been invoked under 
the prayer of the amended and supplemental bill, the Court 
might have ordered the trustees, under the deed of trust of 
September 20th 1866, to convey all the property and rights 
derived by them under that deed, to the receiver appointed by 
the Court, and have proceeded through his agency to enforce 
the provisions of the deed of trust. Ilad the Court decided 
not to do this, it may be conceded for the sake of the argu- 
ment, that it might have proceeded to make a call upon the 
stockholders of the company and authorize its receiver to 
collect the amounts so called, for the payment of the com- 
pany’s debts without reference to the deed of trust. But 
when the receiver made his report in December 1880, the 
question as to which mode of proceeding would be best for the 
creditors was no longer an open one. Ten years had elapsed, 
and if the Court had decided to proceed independently of the 
deed of trust, and required the creditors to prove their claims 
in order to ascertain the amount of the company’s indebted- 
ness, and the amount of the call necessary to be made, all of 
those claims would have been barred by the statute of limi- 


20 


tations in a suit to recover them brought directly against the 


company irrespective of the deed of trust. 


If however the Court had determined to enforce the pro- 


visions of the deed of trust through its receiver or trustee, | 


ander the law of Virginia, as will appear by reference to the 
decision of this Court in the ease of Hawkins vs. Glenn, the 
statute of limitations would not bar the claims of those eredi- 
tors as against the trust estate created by that decd, Consequently, 
while it would have been to the interest of the stockholders 
that the Coart should proceed in the Reynolds suit irrespec- 


tive of the deed of trust, it was manifestly to the interest of 


the creditors that relief should be given them by enforcing the 
eovisions ot that deed. When therefore the receiver made 
is repert showing how abortive the Reynolds suit had 
proved ap to the date of that report, there was no longer any 
loabs bat that however satisfactory such a state of things 
might be to ‘he eteckholders, the only course to be pursued by 
whiea the eredt/tors could get satisfaction of their claims was 
oy proeeeding to enferce the provisions of the deed. 


The Circuit Court of the United States as has been shown, 
might have done this in pursuance of the prayer of the 
ymenderd and sapplemental bill in the Reynolds suit, but the 
rertitors shemee.ves had already prosecuted the proceeding in 
the Chancery Coart of the city of Richmond, so far as to have 
wwwertained the indebtedness of the company, and the amount 
recessary to Se called in order to pay that debt. Such was 
che attitude of tue case when the report of the receiver was 
nade, and the Cireuit Court of the United States had to de- 
rermine whether it would disregard the proceedings in the 
hancery Court of the city of Richmond, and proceed to 
enforce the provisions of the deed of trust through its receiver, 
yw wherher it would remit the creditors to the proceedings in 
he Chancery Coart of the city of Richmond, already nearly 
natured, in order that they might get in that Court the same 
relief that the Circuit Court of the United States had been ap- 
penled to to grant in the Reynolds suit. In the interest of 
he everlitors the Cirenit Court dismissed the Reynolds suit 
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and left the creditors to pursue that remedy which they had 
selected themselves. 


And it is submitted that in so doing the Cireuit Court 
adopted the course most beneficial to the creditors of the com- 
pany, and one of which neither the company or its stock- 
holders have any right to complain. 


Indeed when the company itself had adopted the trust deed 
of September 20th 1866 as the best mode of settling its affairs, 
and all its creditors had accepted that mode of relief by apply- 
ing to the Chancery Court to enforce the execution of those 
trusts, it would seem plain that it would have been in the last 
degree inequitable to deprive them of such a mode of settle- 
ment of the affairs of the company, at the instance of a single 
stockholder who had so long enjoyed the immunity afforded 
by the dormant decree of December 31st 1866. 


This is especially true with reference to the defendant in 
error, who voted, as a director of the company, in favor of 
making the deed. | 

See printed Record, page 173, Exhibit C. 


We pass now to the issue joined upon the effect of the 
decree of the 21st of July 1883, page 187 printed ‘record. 
It is assumed by the defendant that the decree of July 21st 
1883 releases the defendant from his obligation under the 
decree of December 14th 1880. The decree of December 
14th 1880 levied an assessment upon all the stockholders of 
the National Express and Transportation Company, “ and 
upon each and every of them,” of thirty per cent. for the purpose 
of paying the debts of the company under the provisions of the 
deed of trust of September 20th 1866. The decree of July 21st 
1883 will be found at page 187 of the printed record. That de- 
cree was passed as appears upon its face, by consent of parties, 
pending proceedings to assail the decree of December 14th 
1880, as to which the Court reserves its opinion. The decree 
authorizes the trustee tv accept 25 per cent. of the subserip-— 
tion of all stockholders who choose to avail themselves 


of its terms within six months from its date, in full 
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satisfaction of their liability under the decree of December 
14th 1880, and to release them from any further obligation. 
It is supposed by the plea in this case, that the creditors of 
the company, by accepting payment from such stockholders 
as chose to avail themselves of the decree of July 21st 1883, 
and releasing them, lost their right to proceed against those 
stockholders who did not so elect notwithstanding the fact 
that the decree of July 21st on its face declares that the exe- 
cution of the decree of December 14th 1880 shall not be sus- 
pended. The decree of December 14th 1880 levied an assess- 
ment of thirty dollars per share upon all the stockholders of 
the National Express and Transportation Company, ‘and 
upon each and every of them.” All of those stockholders 
became, by virtue of that decree, under the decision 
of this Court in the ease of Hawkins vs. Glenn, bound 
to pay that assessment. Each one was bound to pay 
his own assessment; the lability was several and not joint. 
We think it unnecessary to argue the question as to whether, 
if the creditors, entitled to demand payment from each stock- 
holder under the decree of December 14th 1880, compromise 
with such of those stockholders as were willing to pay $25 
per share, they thereby discharged those stockholders who re- 
fused to accept the terms of the compromise. 


The release of one or more compromising stockholders from 
liability to pay the assessment levied by the decree of Decem- 
ber 14th, could not by possibility affect the obligation of the 
others to pay that assessment. | 


What effect the release of the compromising stockholders 
should have upon the amount of a subsequent assessment, is 
another question, and need not be discussed now. | 


The Court will find that several compromises were made by 
the trustee under special orders of the Court, such as those 
of Garber, page 188, Smith, 188, Brodie, 189. 

Those compromises were made under the provisions of a 
law of Virginia, Act of March 17th 1884, chapter 472, (Acts 
of 1883-1884, page 654) which is similar to an Act of Parlia- 
ment of 1862, by which trustees of insolvent corporations are 


allowed to compromise with a stockholder without attecting 
the lability of others liable for the same stock. 


We also respectfully call the Court’s attention to the fact, 
that the petition of Ifurst and others, pending which the 
decree of July 21st 1883 was made, was afterwards dismissed 
and the trustee ordered to proceed as if the compromise 
decree had never been passed. (Decree of December 9 1884, 
printed Recerd page 192.) 


We therefore respectfully submit that upon the agreed 
statement of facts, the judgment of the Court should have 
been for the plaintiff upon the general issue; upon the plea of 
the statute of limitations of three years, claiming that the right 
of action accrued at the date of the deed of trust of the 20th 
of September 1866; upon the plea that the cause of action 
accrued at the time of the filing of the bill in the Reynolds 
suit; upon the plea that the cause of action did not accrue 
within three years trom the decree: in said Reynolds suit; 
upon the issue joined upon the plea that the cause of action 
did not accrue within three years before the time of the filing 
of the bill of Glenn, ete., against the National Express and 
Transportation Company in the Chancery Court of the city of 
Richmond; and upon the issue joined upon the plea that the 
decree of December 14th 1880 was released by the decree of 
the 21st of July 1885. 


It is submitted that there is nothing in the Reeord of this 
‘ase to cause the Court to decide these issues differently from 
the way that they were decided in the case of Ilawkins vs. 
Glenn. 

This brings us to consider the question as to the issue 
made by the plea, that the trustee John Glenn claiming fo 
be appointed under the decree of December 14th 1880 can- 
not sue in the District of Columbia in his Oi. name, and 


that is really the only open question presented by this 


-appeal. The question as to the right of the trustee to sue 


in the District of Columbia in his own name, was brought 
before two of the justices of the Supreme Court of the District 
of Columbia, the late Judge Merrick and Judge Hlagner, both 
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of whom decided that the trustee could maintain such an 
action as this in his own name. Upon argument before the 
other three of the five judges of that Court it was held that he 
could not, but must sue in the name of the company if he sued 
at law, or proceed in equity. This opinion was given upon 
the theory that the cause of action set forth in the declaration 
became vested in the original trustees under the deed of trust 


of the 20th of September 1866, and that the present plaintiff 


succeeded to that cause of action by his appointment under 
the decree of December 14th 1880, and that he was therefore 
an assignee of a chose in action, who could not maintain a 
suit in his own name at common law. 


The decree of December 14th 1880, which will be found 
beginning at page 145 of the printed Record, after estab- 
lishing certain debts against the trust estate, removing the 
original trustees and appointing the present plaintiff in their 
stead, proceeds to determine that an assessment is necessary 
in order to pay the debts of the company; and at page 161 of 
the printed Record the following passage occurs: ‘and _ it 
further appearing to the Court that the said company has long 
since ceased and abandoned its business, and that for about 
fourteen years there has been no meeting, either of the stock- 
holders or of its board of directors, it is adjudged, ordered 
and decreed that a call and assessment be and the same are 
hereby made upon the capital stock and stockholders of the 
said National Express and Transportation Company, of thirty 
per centum of par value of said stock, being thirty dollars on 
each and every share thereof; and that the stockholders of said 
company, and each and erery of them and their legal rep- 
resentatives and assigns be, and they are hereby sererally re- 
quired to pay the several amounts hereby called for and 
assessed, to the said John Glenn of the cit} of Baltimore, in 
the State of Maryland, substituted trustee in said deed of 
trust froin said company, of the 20th of September 1866; and 
the said trustee is hereby authorized and directed to collect 
and receive the said call and assessment, and to take such 
prompt steps to that end, by suit or otherwise, and in such 
jurisdictions as he may be advised.” | 
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[t is submitted that this decree created a right of action for 
the first time against the stockholders of the company, and that 
by the very terms of the decree the money which it made 
payable by each stockholder is made payable to the plaintift 
by name. If the decree be effectual to create a liability on the 
part of the stockholders to pay the assessment at all, as this 
Court has decided that it is, it must follow that it is operative 
not only as to the amount to be paid, but as to the person to 
whom the payment shall be made. It does not pretend to 
create any liability to the National Express and Transpor- 
tation Company, but does create the liability to the trustee in 
express terms. The idea that the right of the plaintiff in this 
suit is one which he derives by assignment from the com- 
pany, or that he stands in the relation of an assignee of a 
chose in action, it is respectfully submitted, proceeds from an 
erroneous view of the nature of the cause of action itself, and 
from a misconception of the nature and obligation of the con- 
tract between the stockholder and the corporation. This 
Court has very clearly defined the nature of that contract in 
the case of Scovill vs. Thayer, 105 U.3S., page 155, where it 
is said: “It is well settled that when stock is subseribed to be 
paid upon call of the company, and the company refuses or 
neglects to make the eall, a Court of Equity may itself make 
the call, if the interests of the creditors require it. The Court 
will do what it is the duty of the company to do. But under 
such circumstances, before there is any obligation upon the 
stockholder to pay without an assessment and eal] by the com- 
pany, there must be some order of a Court of competent 
jurisdiction, or, at the very least, some authorized demand 
upon him for payment. And it is clear the Statute of Limi- 
tutions does not begin to run in his favor until such order or 
demand. In this Do there was wo obligation resting on the 
stockholder to pay,all. until some authorized demand in 
behalf of creditors was made tor payment. The defendant 
owed the creditors nothing, and he owed the company nothing 
sare such unpaid portion of his stock as might he necessary to 
satisfy the claims of the creditors. Upon the bankruptey of 
the company his obligation was to pay fo the assignees, upon 
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demand, such an amount upon his unpaid stock as would be 
sutlicient, with the other assets of the company, to pay its 
debts. He was under no obligation to pay any more, and he 
was under no obligation 10 pay anything until the amount 
necessary for him to pay was at least approximately ascer- 
tained. Until then his obligation to pay did not become com- 
plete.” This statement of the contractual relation .between 
the stockholder and the company agrees with that given by 
Baron Parke in the case of the South Staffordshire Railroad 
Company vs. Burnside, 5 Exch. 129. In that case the Court 
says: “the contract on which the shareholder’s liability is 
founded is not, to pay a certain fixed sum upon a future con- 
tingency, but such sum or sums as may be required from him- 
self and all the other shareholders trom time to time, not er- 
ceeding a certain sum and regulated by the wants of the 
company.” 

It seems to be quite clear then that at the time of the as- 
sigument, the company had no cause of action against the de 
fendant which it could assign, and that that cause of action 
did not arise until the decree of December 14th 1880. And 
as has been said, when it did arise, it arose in favor of the trus- 
tee under the deed of trust and the obligation of the stock- 
holder is to pay ¢o that trustee exactly as in the case of the 
bankruptcy of the company, his obligation to pay such amount 
as might be called for by the Bankrupt Court, is an obli- 
gation to pay the assignees in banhruptey, as was held in 
the case of Scoville vs. Thayer above recited. 

Again, this Court held in the case of Hawkins vs. Glenn, 
that so far as corporate rights and corporate property were 
concerned, the stockholders were all represented in the Chan- 
cery Court of the City of Richmond by the company, and 
that so far as corporate rights, duties and obligations are 
concerned, the stockholders are bound by the decree of that 
Court fixing those rights, obligations and duties, as much as 
if they had been personally present as defendants in the case. 

Consequently it would seem that when the decree directed 
those stockholders to pay the assessment to the plaintiff in 
this case, it imposed the obligation upon them not only to pay 
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but to pay to him, and that obligation was created by a decree 
passed ina case in which, so far as the subject-matter of the 
obligation was concerned, they were present as_ parties 
by representation. It would seem then that the duty 
created by that decree on the part of the stockholders of the 
company was finally established to be a duty to pay the 
amount called for to the trustee named in the decree, which 
duty could be enforced by au action of assumpsit like the 
present. 

gut even if it be considered that the rights of the trustee 
under the decree accrued to him by virtue of the deed of 
trust, so as to place him in the position of assignee of a chose 
in action, it is respectfully submitted that the case is one in 
Which under the strictest rules of the common law applicable 
to assignees of choses in action, the plaintiff is entitled to 
maintain the suit in his own name. 

[t has always been conceded that when a chose in action 
has been assigned, if the debtor expressly or impliedly recog- 
nizes the right of the assignee, he comes under an implied 
promise to pay the assignee upon which the latter may main- 
tain a suit in his own name. 

In the case of Tiernan vs. Jackson, in 5 Peters, beginning at 
page 580, the Court say at page 597, “the general principle o1 
law is that choses in action are not at law assignable, but if as- 
signed, and the debtor promises to pay the debt to the assig- 
nee, the latter may maintain an action for the amount against 
the debtor as the money received to his use.” 

See also, Sentees vs. ILubbard, 4 Esp., 203. 


“All that is necessary is, that there shall appear to be an ex- 
pressed or implied promise on the part of the debtor to pay 
the debt to the assignee” In this case the decree of the Chan- 
cery Court established conclusively that the assignment made 
by the company on the 20th of September 1866, passed to the 
assignees the right to the unpaid subscriptions in the hands of 
the stockholders. 

Now who were the parties to that assigument’ By the 
charter of the company, the members or stockholders were au- 


28 
thorized to contract and be contracted with in the name of the 
company. If then the assignment of September 20 1866, 
passed the unpaid subscriptions to the trustees, were not these 
unpaid subscriptions passed to the trustees by the consent of 
every member of the company? Did not every stockholder, 
that deed being valid, consent that the money remaining unpaid 
in his hands should be payable to the trustees named in the 
deed? And if that be so, is it not clear that every stockholder 
expressly agreed that if it should be necessary to call upon him 
to pay more of his subscription than had been paid at the time 
the deed was executed, it should no longer be payable to the 
company but that it should be payable to the trustees? Did 
he not consent to the assignment and expressly promise to 
pay to the trustees, and if so, could they not maintain the 
action in their own names? 


The Chancery Court of the city of Richmond decided 
that while the legal title to the uncalled subscription passed to 
the trustees, no power to make a call upon the stockholders 
was vested in them, but that that power remained in the 
company as one of its corporate franchises which it could not 
assign. That being the legal effect of the deed when the 
company executed it, it came necessarily under an implied 
covenant to make the call in order to enable its trustees to 
bring suit in case a call should be necessary to effect the 
objects of the deed, that is, the payment of the creditors of 
the company. It would seem therefore that as the deed itself 
is only the contract made by all the stockholders in the 
corporate name, in assenting to its terms, each of them 
assented to the transfer by the company of the legal title to 
the money remaining uncalled in his hands and assented to 
the other matter which was absolutely indispensable to the 
ettectual execution of the deed, namely, that he would when 
‘alled upon, pay to those assignees for the purposes of the 
deed. 

The ettect of the deed of trust as established by the decree 
of the Chancery Court of the city of Richmond was to vest the 
legal title to the uncalled capital stock in the trustees under 
the deed. It was to place them in the same position that 
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statutory assignee of a bankrupt corporation occupies. And 
it is settled by the decision of this Court in Ilatch vs. Dana, 


101 U. S. page 214, that Courts of Bankruptcy make assess- 
ments upon the stockholders which the assignees could collect, 
and that the ground of the jurisdiction of the Court to make 
such decrees is that ‘he assiqnee has the legal title to th fund, 
and the power exercised by the Bankrupt Court in making 
such assessments is one of the powers belonging to a Court of 


Equity. 


If then the Chancery Court of the city of Richmond 
) ) 


had the power to make the call or assessment upon the stock- 
holders, and if all the stockholders were present in that Court 
tor that purpose by representation by the company, it is diffi- 
cult to conceive how the decree levying the assessment and 
requiring it to be paid, is binding upon the stockholders, but 


that at the same time, so far as the decree provides to whom 
the assessment shall be paid, it is not binding upon them. If 
a Court of Equity has the power to require stockholders to pay 
an assessment when the company has neglected or refused to 
perform its duty in that respect, unless it can direct the person 
to whom the assessment shall be paid, it would seem that its 


power would, in very many instances of defunct corporations 
become nugatory. 


It is said, by a very high authority upon the subject of com- 
panies of this kind, in respect to the right of action aceruing 
upon calls and other liabilities, that the person to sue is the 
person to whom the duty is owing, and the person to be sued 


is the person who owes the duty. ‘ Every action,” says Mr. 


Justice Lindley, “presupposes some wrong done, and this 
again presupposes some duty owing by some one towards some 


one else, and a breach, actual or contemplated, of such duty. 
For such breach the person to sue is the person to whom the 
duty is owing, and the person to be sued is the person in 
whom the duty resides.” 


1 Lindley on the Laws of Partnership, including 
its application to Companies, American Ed., 
page 467, Eng. Ed., page 654. 


And it is obvious that if by force and effect of the 


decree, and the failure of duty thereunder, a complete 


a0 


and perfect cause of action arose to the trustee in Virginia, 
that cause of action was complete and perfect in him every- 
where, not only in the Uuited States, where, by the Constitu- 
tion and the Act of Congress, the same faith, credit and effect 
are required to be given in every other State to judicial pro- 
ceedings, judgments and decrees, to which they are entitled in 
the State of their rendition, but in every other jurisdiction in 
a civilized country recognizing the laws of international 
comity. We, therefore, respectfully submit that upon the 
breach of duty by the defendant in error in failing to pay the 
call to the trustee, a right of action arose directly to the 
trustee, upon which he was entitled to bring assumpsit 
* in his own name, in the Supreme Court of the District of 
Columbia, to recover from the defendant in error the amount 
of the call due upon his stock. 


THE RIGHT OF RECOVERY IN AN ACTION OF ASSUMPSIT IS NOT 
RESTRICTED TO THE POSSESSION OF A LEGAL TITLE, AND IT IS 
SUFFICIENT IF THE PLAINTIFF Is + eequo et bono” ENTITLED 
TO RECEIVE THE MONEY DUE, AND THERE NEED NOT BE ANY 
DIRECT PRIVITY OF CONTRACT BETWEEN THE PLAINTIFF AND THE 
DEFENDANT FOR RECOVERY UPON THE COMMON MONEY COUNTS. 


For this proposition, see 2 Greenl. Ev., § 102; awk v. 
Saunders, Cowper, 290; National Bank v. Grand Lodge, 98 U. 
S., 124. In that case the Supreme Court said: “ We do not 
propose to enter at large upon a consideration of the inquiry, 
how far a privity of contract between a plaintiff and defendant 
is necessary to the maintenance of an action of assumpsit. 
The subject has been much debated, and the decisions are not 
reconcilable. No doubt the general rule is that privity must 
exist. But there are contessedly many exceptions to it. _One 
of them, and by far the most frequent one, is the case where, 
under a contract between two persons, assets have come to the 
promisor’s hands, or under his control, which in equity belong 
to a third person. In such case it is held that the third person 
may sue in his own name. But then the suit is founded 
rather on the implied undertaking the law raises from the 


possession of assets than on the express promise,” 
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And in Gaines v. Miller, 111 U.38., 395, in dismissing a bill 
in equity brought by a legatee against the representative of 
an executor de son tort (who had wrongfully appropriated the 
assets of the testator), upon the ground that equity had no 
jurisdiction, because the action of assumpsit was the proper 
remedy, the Court said: “It is therefore simply a case of 
money had and received by him for the use of the appellant, 
and a declaration in assumpsit on the common counts would 
have fully stated the appellant’s cause of action. Whenever 
one person has in his hands money equitably belonging to another, 
that other person may recover if hy assum psu for MOnHEY had and 
received, Pickard v. Bankes, 13 East., 20; Spratt v. Hobhouse, 
4 Bing., 173; Isreal v. Douglass, 1 Hen. Bl., 239; Hale v. 
Marston, 17 Mass., 575; Claflin v. Godfrey, 21 Pick., 1. The 
remedy at law is adequate and complete,” 


If assumpsit would lhe by a legatee against an executor de son 
tort, between whom there is no privity of contract whatever, 
except that which the law raises from the duty of payment, ev 
uwquo et bono, why will it not lie by a trustee against a holder of 
trust funds, dedicated alike by the law and his own act to the 
payment of his own debts, which the trustee is the hand to 
collect? Is not this money—trust money—in the hands of 
the defendant, to which the trustee is at least equitably en- 
titled for the purposes of the trust? 


We therefore respectfully submit that the judgment of the 
Court should have been in favor of the plaintiffin error upon 
the second issue upon the plea “that the said John Glenn, 
claiming to be appointed as aforesaid, cannot sue in this juris- 
diction.” 


The argument that we have submitted upon this question 
was perhaps unnecessary, in view of the decision of the Court 
of Appeals of Virginia in the case of Lewis’ Administrator 
against Glenn, 6S. KE. Rep. 866, cited by this Court in Haw- 
kins vs. Glenn, 131 U.S. 333, where the former Court declared 
that the substituted trustee had the power to collect the 
assessment by suit in his own name. This declaration was 
made by the Court of Appeals of Virginia in reply to an 
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argument made by counsel for the appellee in that case, by 
which he endeavored to show that the statute of Virginia 
authorizing assignees of certain choses in action to sue in their 
own names, was not applicable to the cause of action in that 
vase, and that the right of the trustee to sue was only such as 
an assignee of a chose in action had at common law. 


The form of original subscription to the stock of the com- 
pany is given on page 25 of the printed Record, and it. was 
relied upon to show that the trustees under the deed of trust 
und the plaintiff in error, as their successor, stood in the posi- 
tion, as to the cause of action sued upon, of assignees of a 
chose in action. As we have endeavored to show, this view is 
based upon an erroneous construction of the contract of sub- 
scription and of the nature of the present cause of action. 


Before leaving this subject we beg to call the Court’s 
attention to the fact that while the name of the company, as it 
appears in the caption of stock subscription at page 25, is the 
National Express Company, it is admitted that the stock on 
which the defendant in error is sued, is the stock of the 
National Express and Transportation Company, incorporated 
under the Act of December 12th 1865, (see page 23, Record,) 
a copy of which will be found at page 174, printed Record. 
By that Act the name of the company was changed, and the 
defendant in error accepted the stock issued’ to him upon his 
subscription. oe 

We have thus called attention to all the issues presented by 
the stipulation of counsel, but inasmuch as in the trial of the 
numerous suits arising under this decree, a great variety of 
defences has been taken, and, as it is possible that they may 
be repeated in this case, we deem it proper to call the Court’s 
attention to some of them. | 


(1.) It has been said that there was no service of process, 
but the whole matter of the service of process according to 
the laws of Virginia, was adjudicated by the Chancery Court 
in its decree, which recites that the cause had been regularly 
matured as to all the defendants. Joseph R. Anderson, the 
director on whom process against the company was served, 
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denied that he was a director, and proof was taken. (See 
Answer, page 56, and extract from proceedings of Board of 
Directors at its last meeting, page 172.) : 

On a petition for a rehearing of the decree filed by certain 
stockholders of Georgia, the Circuit Court for the county of 
Ilenrico to which the suit has been removed from the Chan- 
cery Court of the city of Richmond, elaborately considered 
the whole subject, (see pages 220-221 of the printed record) 
and held that process had been duly served in all respects, and 
no appeal was ever taken from that decision, (see also pages 
215-217). And in addition to the service of process upon 
the company by service upon one of its directors, Joseph R. 
Anderson, the Court will at pages 53 and 54 of the printed 
record find the evidence that the company was summoned by 
another mode provided by the laws of Virginia in a case 
where service cannot be had upon any officer or agent of 
the company. The law regulating service of process on cor- 
porations in Virginia, and in respect to the continuing ex- 
istence of corporations for the purpose of suing and being 
sued in liquidation, will be found in the opinion of the 
Chancery Court of the city of Richmond, page 181 of the 
printed record. The Code of Virginia 1873, chapter 57, see- 
tion 14; chapter 56, section 31; chapter 166, sectlon 7. It is 
there shown that the officers of Virginia corporations are 
kept in office until their successors are appointed; that if 
service cannot ‘be made upon the president, it may be made 
upon a resident director; that if it cannot be made upon a 
director it may be made upon the treasurer or cashier; that 
if it cannot be thus made, it may be made upon an agent; and 
that if it cannot be made upon an agent, it may be made by 
an order of publication and posting of the writ; and that for 
all the purposes of suing and being sued in liquidation of its 
affairs, a Virginia corporation which had ceased to do busi- 
ness may sue and be sued as before. 


The subject of the due execution of process was before the 
Jourt of Appeals of Virginia in the cases of Lewis’ adminis- 
trator against Glenn, and Vanderwerken vs. Glenn, 6 S. E. 
Rep. 866, and the jurisdiction upheld. In the case tried 
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before the late Chief Justice Waite in the Circuit Court of 
the United States for the District of West Virginia at Park- 
ersburg, he held that the question of service of process was 
adjudicated by the Chancery Court of the city of Richmond, 
and refused to admit any evidence to impeach that decree 
upon that ground. He said “the jurisdiction of the Chan- 
cery Court was complete, the question of its jurisdiction over 
this company was heard and adjudged by that Court. This 
very question was litigated and decided in that original suit, 
and that decision binds this Court.” 
See also Hambleton vs. Glenn, 13 Va. L. J. 242. 


2.) It has been said that the subpeena issued against 
the company had no seal attached, but the Constitution of 
Virginia prescribes the manner in which writs in that State 
shall be decided. “ Writs shall run in the name of the Com- 
monwealth of Virginia and be attested by the clerks of the 
several Courts. Art. 6, sec. 26. Code of 1873, page 89. 


(3.) It has been said that the Chancery Court of the city of 
Richmond had no power or jurisdiction to appoint a trustee in 
place of the original trustees under the deed of trust. It is 
hardly necessary to consider this in view of the decision of the 
Court of Appeals of Virginia, in the case of Lewis’ adminis- 
trator against Glenn, above referred to, and in the case of 
Ilamilton vs. Glenn, 13 Va. Law Journal, 242; but in case 
the matter should be again insisted upon, we submit that the 
objection is tounded upon an obvious misunderstanding of the 
Virginia statutes conferring jurisdiction upon the Chancery 
Court. By an Act of Assembly of April 15th 1874, (Session 
Acts, 1874, pages 224, 225,) amending and re-enacting section 
6 of chapter 155 of the Code of 1873, relative to the juris- 
diction of the said Chancery Court, all powers and jurisdiction 
(other than common law and criminal) then vested in any 
Circuit or Corporation Court of the State, were vested in the 
said Chancery Court, and in particular the jurisdiction of sub- 
stituting trustees by motion upon ten days’ notice, conferred 
by section 8 of chapter 174 of the said Code; and it was 
further provided that the statutes then in force, or which 
might thereafter be enacted, devolving any duty or conferring 
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any power or jurisdiction upon the Cireuit Courts or the 
judges thereof respectively, should be construed as including 
the Chancery Court of the city of Richmond and the judge 
thereof respectively, except as to matters of common law or 
criminal jurisdiction; ‘“tand all acts heretofore done, and pro- 
ceedings under and by virtue of any statute, except as afore- 
said, are hereby declared to be as lawful and valid as if such 
acts and proceedings had been done or performed by a Circuit 
Court or a cireuit judge.” Said section 8 of chapter 174 of the 
Code, in respect to the substitution of trustees, was re-enacted 
and amended by an Act of March 31st 1875, (Acts of 1874-5, 
page 423,) and was made to apply to cases in which the 
trustees having accepted a trust, it is in the opinion of the 
Court for the benefit of the trust for them to resign, and a 
new trustee or trustees be substituted in their place, which 
was the case here. 


Undoubtedly therefore, the Chancery Court had full juris- 
diction for all of the purposes ot the suit and full authority, both 
as a Court of general equity jurisdiction and of special statutory 
jurisdiction, by motion, for the removal of the old trustees and 
the substitution of a new one in their place. The general 
jurisdiction of a Court of Equity was ample for such purpose, 
and especially it would seem as to trusts of personal property 
and choses in action. 2 Story’s Equity, section 1287 and 
section 1289; 1 Perry on Trusts, section 275; Irvine v. Dun- 
ham, 111 U.S. 334; Sheldon v. Jones, 26 Gratt., 896; and as 
the Court of Appeals of Maryland has expressly decided in 
respect to this case, Glenn, Trustee, v. Williams, 60 Mad. 119, 
120. And there can be no doubt that the terms of the decree 
are broad and strong enough to operate an absolute and 
complete removal of the old, and an absolute and complete 
substitution of the new trustee in their place. For the statute 
provides that “the trustee so appointed, and accepting the 
trust, shall be substituted to all the rights, powers, duties and 
responsibilities of the trustee named in the deed ;” and after a 
formal removal of the incumbents, the deeree proceeds in the 
very terms of the statute, and ** adjudged, ordered and decreed 
that the said John Glenn be, and he is hereby, substituted and 
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appointed trustee in the said deed in the room and stead of 


the said Hoge and Kelly, hereby relieved and removed, and 
that he be and is hereby clothed with all the rights and powers, 
und charged with ell the duties of executing the trusts of said deed 
to the same effect as were the original trustees therein.” * Page 146. 
Code, 1873, ch. 174, section &. 


The substitution was as complete, whether exercised under 
the general jurisdiction of the Court, or under the Virginia 
Act as was the substitution under the New Jersey Act in Yard 
v. Lavison, 39 N. J.Eq., 386, 388, 389, in which, though no 
allusion was made to the Act in the decree of appointment, 
the Supreme Court of New Jersey held that the trustee ap- 
pointed was clothed by the Act with all the powers of the 
trustee in whose stead he was appointed, and by the particular 
language of the Virginia Act, upon the appointment and ac- 
ceptance of the trust. the statute itself ettects an absolute and 
complete substitution to all the rights and powers of the 
fiduciary office, and all the trust property is devolved upon 
and vested in the new trustee as fully as was done in Pe/fe v. 
Rundel, 103 U. 8., 225, 226, by direct operation of law. 1 
Perry on Trusts, § 284. 

We have now, we believe, brought to the attention of the 
Court all the objections that have ever been made to the right 
of the plaintiff in error to recover upon the issues mentioned 
in the stipulation of counsel, and all the defences that ever 
have been set up against his recovery, drawn from the matters 
appearing in the agreed statement of facts. 

And we respectfully submit that the judgment of the Court 
below ought to be reversed. 


CHARLES MARSHALL, 
JOUN HOWARD, 


For Plaintiff iy Error. 
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IN "THE 


Supreme Court of the alnited States. 
OCTOBER TERM, 1889. 


No. 357. 


JOHN GLENN, Trustee or tue NATIONAL Express 
TRANSPORTATION CoMPANY, PLAINTIFF IN ERROR, 


vs. 


HAMILTON G. FANT, Derenpant in Error. 


ADDITIONAL BRIEF IN BEHALF OF PLAINTIFF IN 
ERROR. 


The plaintiff’s case under the amended declaration Is a 
suit against a stockholder of the National Express and 
Transportation Company to compel him to pay up an as- 
sessment and call of 50 per centum of the face value of his 
stock, made against him by the chancery court of the city of 
Richmond, for a part of his unpaid subseription to the stock 
of said company,in a judgment creditors’ bill against the 


corporation, its a and the assignees in a general deed 
of assignment made/the corporation, the said corporation 


having assigned to such assignees all its property, inc.uding 
its property rights or contractual rights, in its stockholders’ 
unpaid subseriptions for the benefit of its creditors, and the 
said assignees having been by said court removed with their 
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9 
own consent, and the plaintiff having been by said court 
appointed in their place and stead, with all their powers and 
duties, and authorized and directed by said court to receive 
and collect such assessment and call by suit or otherwise. 
This case was submitted to the court below, without a 

jury,on an agreed statement of facts, in accordance with the 
practice sanctioned in— 

United States vs. Eliason, 16 Peters, 291. 

Graham vs. Bayne, 18 How., 611. 

Stimpson vs. R. R. Co., 10 How., 329. 


To the amended declaration there was first a general de- 
murrer, with notice (Record, p. 21) that the grounds of the 
demurrer were that the plaintiff, claiming to have been ap- 
pointed trustee by a decree of the chancery court of the city 
of Richmond, eannot maintain this action in the District of 
Columbia, and that the plaintiff, as trustee, or other officer 
under the alleged decree, cannot sue in this Court. The 
plaintiff joined in the demurrer, but afterwards a stipulation 
was entered into that the demurrer be overruled by the 
court,and that then said stipulation be filed, and that there- 
upon the court should consider said cause as if certain de- 
fenses had been duly pleaded to the amended declaration 
(Record, pp. 2l and 22). ‘These defenses are as follows, as 
will be seen on page 22: 


lst. The general issue. 


2d. That the plaintiff, claiming to be appointed as set 
forth in said declaration, cannot sue in this jurisdiction. 


od. That the cause of action did not aecrue within three 
years before the institution of this suit, but that the same 
accrued at the date of the execution of the deed of trust of 
Septem ber 20, 1S66. 


4th. That the cause of action did not aecrue within three 


wv 


years before the institution of this suit, but that the same 
accrued .at the time of the filing of the bill in the suit of 
Reynolds vs. The N. E. and T. Co., Exhibit Y, Reeord, p. 238 
(of which a more complete statement will be hereafter 


made). 


Sth. That the cause of action did not accrue within three 
years before the institution of this suit, but that it accrued 
at the time of making the decree filed in said case of 
Reynolds vs. The N. E. & T. Co. (Exhibit Y). 


6th. That the eause of action did not accrue within three 
years before the institution of this suit, but it acerued at the 
time of the filing of the bill in the case of Glenn vs. The 
N. E. & T. Co., Exhibit X, Record, p. 25 (being the case 
instituted in the chancery court of the city of Richmond, in 
which the decree was passed upon which this suit is 


brought). 


7th. That the decree sued upon of December 14, 1880, in 
the case of Glenn vs. The N. kk. & T. Co. had been released 
by another decree, passed in said cause on the 21st of July, 
1883. (Record, p. 187.) 


The stipulation provides that these seven defenses are to 
be taken as if made by formal pleas and as if issue had 
been joined Ol each and all of said pleas, and is if said 
cause were regularly at issue and for trial on each and 
every the several pleas nereinbefore recited. 

[t is further stipulated that should the court consider that 
any of the matters and things stated In the agreed statement 
of facts should have been set Up) by the | untill bv replica- 
tion to, instead of under a joinder of issue upon, any of said 
pleas, then it is thereby stipulated and agreed that the court 
shall give the plaintiff all the benefit derivable from such 
a replication and a joinder of issue thereon by the defend- 
ant, should the same be considered materia!, without in any 
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way, however, abandoning the benefit of or rights under 
such joinder of issue to any of said pleas. (Record, pp. 21 
and 22.) 

It was further stipulated that the cause should be heard 
upon the agreed statement of facts thereto annexed as a part 
thereof, with leave to any party to refer to Exhibits X and 
Y, therewith filed; that the cause should be argued upon 
said statement of facts, exhibits, and pleadings, and that 
either party might in argument rely upon any and all 
grounds of action or defense arising from said agreed state- 
ment of facts, exhibits, and pleadings; that the right toa 
jury was thereby waived and it was thereby stipulated and 
agreed that the cause might be submitted to the court and 
heard and decided by the court (without a jury) upon said 
agreed statement of facts, exhibits, and pleadings, and that, 
with the consent of the justice holding the circuit court, said 
cause might be certified to the general term of said: court 
(which was done, Record, p. 281) to be heard in the same 
manner by said court in general term in the first instance, 
ae atin. 

And it was thereby further stipulated and agreed that 
either party to this cause might take an appeal or writ of 
error from the decision of said court in general term to the 
Supreme Court of the United States, and in that event said 
cause should be heard and decided in the same manner by the 
Supreme Court of the United States. (Record, pp. 2? and 23. 


Che judgment of the general term was in favor of the de- 
fendant below, and that judgment is now here for review on 
writ of error, as provided by law. 

Revised Statutes of the U.S., 1S7S, $$ 705 and 691. 


The “stipulation” will be found beginning on page 21 
and the “agreed statement of facts” beginning on page 23 
of the record. Exhibit X begins on page 25 and Exhibit 
Y begins on page 238 of the record. | 

As we understand, the effect of the stipulation is to waive 
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all errors of pleading and have the court decide the case 
under the stipulation, according to the law applicable to the 
agreed statement of facts, exhibits, and pleadings. (Record, 


p. 23. 


ASSIGNMENT OF ERRORS. 


The plaintiff in error assigns as error in the judgment of 
the supreme court of the District of Columbia: 


1. That upon the pleadings, the stipulation of counsel, 
and the agreed statement of facts the judgment should 
have been in favor of the plaintiff upon the issues agreed 
to be considered as made on the seven pleas and defenses 
above particularly set forth. 


2. That upon all the facts appearing in the agreed state- 
ment of facts the plaintiff in error was entitled to the judg- 
ment of the court below. 


In the first place, what is the character of the fund which 
is by this suit sought to be followed and subjected to the 
claims of the corporate creditors, and what are the powers 
of the corporation over the unpaid subseriptions in the 
hands of its stockholders ? 

In a case which arose in Ohio the court, Welch, J., say: 


“The power of a corporation over the rights of a stock- 
holder, whether that power is to be exercised by the direet- 
Ors vf by a. majority of the stockholders, is limited to his 
rights in the corporate property and corporate concerns and 
does not extend to his private and individual property. As 
to the latter, the stockholder gives the company no authority 
whatever heyond the amount of his subseription. | | 
This distinction between the private and the corporate rights 
of the stockholder should never be lost sight of in construing 
the authorities on this subject, and its application will go 
far to reconeile many of those which appear to be conflict- 
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ing. It will be observed that in the case cited in 23 How- 
ard, and in fact in all the authorities relied on by counsel 
for defendant in error, the new power sought to be exercised 
Was confined to the assets and prope rly of the corporation. By 
becoming a member the stockholder places @ specified amount 
of his private property in the common fund and subjects it to the 
control of the company according to its laws and regulations ; 
but he grants no power whatever over the remainder of his 
private property, which is wholly unaffected thereby.” 
Ireland vs. Palestine, &c., Turnpike Co., 19 Ohio St., 


> Lars 


wit. 

And the court in that case go on to say that they appre- 
hend the true rule in such cases to be that the corporate 
power to bind the stockholder is confined to such acts as are 
reasonably within the original objects of the incorporation 
and to such acts as regard the corporate property, including the 
amount of the stockholder’s subscription. : 

Id., 374. 


“ The capital stock constitutes the sole fund to which eredit- 
ors look for the liquidation of their demands. It is the basis 
of the credit which is extended to the corporation by the 
public; aud a su’ stitute for the individual liability which exists 
in other cases.” 


Adler vs. The M. P. B. M’f’g Co., 13 Wis., 60. 


And the language used by Mr. Justice Swayne in deliver- 
ing the opinion of this Court is to the same effect. He 
says: 

“It isa substitute for the personal liability which subsists in 
private copartnerships. When debts are incurred @ contract 
arises with the creditors that it shall not be withdrawn or ap- 
plied otherwise than upon their demands until such demands 
are satisfied. The creditors have a /Jien upon it in equity. 
If diverted, they may follow it as far as it can be traced and 
subject it to payment of their claims, except as against hold- 
ers who have taken it Jona fide for a valuable consideration. 
* * * Itis publicly pledged to those who deal with the 
corporation for their security.” 

Sanger vs. Upton, 91 U.S., 60. 
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It is now firmly established, by a long line of authorities, 
that the entire capital stock of a corporation is a trust fund 
for the payment of its debts. 

Wood vs. Dummer, 3 Mason C. Ct., 311, 312. 
Bartlett vs. Drew, 57 N. Y. (12 Sickels), 589. 
Marsh vs. Burroughs, 1 Woods C. Ct., 469. 
Adler vs. The M. P. B. M’f’g Co., 15 Wis., 60, 61, 62. 
Mann vs. Pentz, 3 Comstock (5 N. Y.), 422. 
Ogilvie vs. Knox Ins. Co., 22 How., 357. 
Curran vs. Arkansas, 15 How., 307, 30S. 
Sanger vs. Hoag, 17 Wall., 620. 

Sanger vs. Upton, 91 U.S., 60. 

Webster vs. Upton, 91 U.S., 66. 

G. P. R’y Co. vs. Fitler, 60 Pa. St., 191. 


And that the unpaid subscriptions in the hands of stock- 

holders are a part of the capital stock of the corporation. 

Ogilyie vs. The Knox Ins. Co., 22 How., 588, 

Sawyer vs. Hoag, 17 Wall., 620. 

Sanger vs. Upton, 91 U.5S., 60. 

Webster vs. Upton, 91 U.S., 66. 

Scoville vs. Thayer, 105 U.S., 14. 

Ward vs. Griswoldville M’f’g Co., 16 Conn., 600. 

Marsh vs. Burroughs, 1 Woods C. Ct., 469. 

Adler vs. The M. P. B. M'f’g Co., 15 Wis., 61. 

Mann vs. Pentz, 3 Comstock (3 N. Y.), 422. 

G. P. R’y Co. vs. Fitler, 60 Pa. St., 151. 

Payson vs. Stoevers, 2 Dillon C. Ct., 452. 

Shockley vs. Fisher, 75 Mo., 501. 

And accordingly that such unpaid subse riptions, in the 

hands of the stockholders, are a part of this ¢rust fund for the 
payment of the corporate debts. 

Scoville vs. Thayer, 105 U.5., lod. 

Sawyer vs. Upton, 17 Wall., 620, 621. 

Sawyer vs. Upton, 91 U.S., 60, 61, 62. 

Ogilvie vs. Knox Ins. Co., 22 How., 358. 

Marsh vs. Burroughs, 1 Woods C. Ct., 469. 
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In Ogilvie vs. Knox Ins. Co. this Court say: 
“The 90 per cent. retained by the stockholders is as much 

a part of the capital pledged as the cash actually paid in.” 

22 Howard, 388. 


And in Sawyer vs. Upton this Court say: 


“Unpaid stock is as much a part of this pledge and as much 
a part of the assets of the company as the cash which has been 
paid upon it.” 


91 U. S., 61. 


In Upton vs. Hansbrough, the court, Hopkins, J., in speak- 
ing of the unpaid subscriptions to stock of an insurance com- 
pany say: 

“ Such unpaid balance is regarded as a part of its capital as 
much as if it were collected and in its treasury.” 

Upton vs. Hansbrough, 10 National Bankruptcy Reg.: 


R., 37 


Aud so in the case of Lionberger vs. B.S. Bank, the court, 
Bakewell, J., say: 


“The 90 per cent. retained by each shareholder when his 
stock is issued to him isa debt by the stockholder to the 
bank, as much pledged to all parties dealing with the bank for 
the payment of the Lank’s liabilities as the cash in its vaults.” — 


Lionberger vs. B.S. Bank, 10 Mo. App., 506. 


In Sawyer vs. Hoag, this Court, Miller, J.,say as far back 
as 1Sfs: 

“Though it be a doctrine of modern date, we think it well 
established that the capital stock of a corporation, ESPECIALLY 
its unpaid subscriptions, is a trust fund for the benefit of the 
general creditors of the corporation.” 

Sawyer vs. Hoag, 17 Wall., 620. 
See also Hawkins.vs. Glenn, 131 U.S., 332. 

The fund, therefore, in the hands of the defendant which 
it is sought by the present suit to reach and subject to the 


uch 


ch 
nl 


9 


claimsof the corporate creditors under and in accordance with 
the terms of the corporation’s deed of assignment is clearly 
shown by the aforegoing authorities, not only to be a fund in 
his hands which, by becoming a member of the corporation, 
he had placed in the common fund and subjected to the control of 
the corporation, but also to be a part of the assets and prop- 
erty of the corporation, and to be a fund in defendant’s hands 
which he has held out to the public as being a fund to which 
the corporate creditors were to look for the liquidation of their 
demands, and which is ESPECIALLY @ trust fund for the benefit 
of the general creditors of the corporation. 

And these features of the case should never be lost sight 
of, but constantly kept in mind while considering the other 
questions involved in the cause. 


Il. 


What is this power of making an assessment and call 
upon stockholders for their unpaid subscription ? 

It involves the exercise of judgment and discretion, and 
cannot be delegated by the corporation. Where the directors 
of a corporation attempted to authorize the treasurer to call 
upon the subseribers for the amounts subscribed in such in- 
stallments as might be needed, the courts of Rhode Island 
and New Hampshire held that the vote of the directors au- 
thorizing the treasurer so to do, or, in other words, to exer- 
cise the discretion conferred upon them, was a delegation of 
authority beyond their power to make, and that the calls by 
the treasurer in accordance with this vote were invalid and 
imposed no lability upon the stockholders. 

Silver Hook Road vs. Green, 12 Kt. L., 160. 
The F. M. F. Ins. Co. vs. Chase, 56 N. H1., 345 and 346. 


Such a power is a franchise of the corporation, and as such’ 
is not assignable unless tiie Legislature authorizes the assign- 
ment of the same, and it was so expressly held in the State 
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of New York, where an assignee under a deed of assignment 
from the corporation attempted to exercise the power. 
Hurlbut vs Root, 12 How. Pr., 512. 


In another case the corporation made an assignment to a 
trustee in accordance with the resolution of its directors and 
conveyed all its property of every nature, kind, and charac- 
ter to said trustee, including lands, credits, and every other 
species of property and rights in action at law and in equity in 
trust for the-benefit of the creditors of the bank. The trus- 
tee resigned, and so did others who were successively ap- 
pointed by the court, and finally the plaintiff was appointed, 
and accepted and qualified. The plaintiff had demanded of 
the directors to makean assessment of the capital stock re- 
maining unpaid to enable plaintiff to collect the same and 
pay the debts. They refused to do so,and the plaintiff filed 
a bill in chancery against the bank fora call, alleging these 
facts, and that by reason of them he had no remedy at law to 
recover from the stockholders the sum remaining unpaid on 
their shares of stock, and prayed the court to compel an as- 
sessment payable to PLAINTIFF, and that the court make.such 
order. ‘he court, Bakewell, J., say: 

“The law, &c., providesthat,&e, * * * theremainder 
of the stock so subscribed shall be paid upon such calls and 
upon su i terms as the directors may from time to time pre- 
scribe.” 

And the court held that the corporation’s property rights 
in the wnealled subscriptions were assignable and passed to 
the plaintiff (as assignee, but held otherwise as to the power 
to make aa assessment and call, and so, as the same was un- 
assignable and he had not therefore become vested with 
such power by the deed of assignment, sustained his bill to 
obtain relief in this respect, and in speaking of the adjudged 
cases In which it has been held that an assignee for the benefit 


of creditors has nO pow i’ to make calls for unpaid subscrip- 
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ions the court gives the reason and says it is “ because the 
FRANCHISE does not pass.” 
Lionberger vs. B.S. Bk., 10 Mo. App., 505, 506, and 


507. 


So where a corporation executed a deed of assignment to 
secure its creditors and afterwards itself made an assess- 
ment and call upon the stockholders for a part of their 
unpaid subseriptions. In a suit against a stockholder to en- 
force the same he objected to the Jegality of the cal/, claim- 
ing that it should have been made by the assignee, but the court, 
Sharswood, J., held that the corporation’s property rights in 
the wnealled part of the subscription passed by the assignment 
to the assignee ‘ but that the power lo make mie assessinicnl and 
call remained in the corporation, notwithstanding the deed of 
assignment and that the call by the corporation was there- 
fore legal and binding upon the stockholder, and the court in 
giving its reasons says: 

“]Jis FRANCHISES and powers not capable of assignment must 
he exercised by ag 

G. P. R’y Co. vs. Fitler, 60 Pa. St., 132. 


And in another case where a corporation had also made a 
deed of assignment the court, Knox, J., say: 


“ "True it cannot pass its FRANCHISES hy assignment or sali 
without express legislative authority, UC., : : but a 
voluntary assignme nt of its personal estate for the benefit of 
its creditors fails within no rule of srolsihiiians either stat- 
utory or otherwise. * * * The corporation, though it 
has parted with the csinbhinie of its property, is yet in be- 
Ing, possessed of its FRANCHISES and liable to perform its 
contracts,” «e. 


The W.C.& P. Rf. BR. Co. vs. Thomas, 2 Phila., 308 


This Court has said that the power of making an assess- 
ment and call is “a corporate function.” 


Hawkins vs. Glenn, 151 U.S., 329. 
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But it is nevertheless equally well established that the 
power to make an assessment and call is not a mere discre- 
tionary power in the corporation or its officers to be exercised 
or not at their election. Such a claim was set up as a de- 
fense in Connecticut, but the court, Waite, J., held otherwise 
and said: 

“That discretion is merely modal relating to the time and 
manner of making the payments. When the wants of the 
company require those payments it becomes the purty of the 
directors to cause them to be made, &c. * * * We think 
it is not discretionary with the directors to say whether the 
company’s debts shall be paid or, not when they have the 
means at command,” 


Ward vs. Griswoldville M’f’g Co., 16 Conn., 599. 


And accordingly the cancellor in that case sustained the 
bill which asked the court to itself make a call. (Id.) 

The same language is used in G. P. R’y Co. vs. Fitler, 60 
Pa. St., 132. 

In Hatch vs. Dana this Court say: 

“Tt was the puty of the company to make the calls when- 
ever the funds were needed forsuch payment. If they were 
not made the officers of the company violated their trust,” &e. 

Hatch vs. Dana, 101 U.S., 214. 


And so in another case the court say : 

“Tt cannot be pretended that the subscribers to the stock 
subseribed with the idea that perhaps the directors would 
not do their pury, and that though the corporation might 
become insolvent the subscribers might never be called 
upon to pay up.” 

Lionberger vs. B.S. bk., 10 Mo. App., oll and 512. 


And accordingly in that case the court held that the as- 
signee of the corporation had a right to apply ¢o a court of 
equity for relief and obtain an assessment and call. (Iad.) 

If the corporation fails or omits to make an assessment 
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and call when it is necessary to do so‘in order to pay cred- 
itors a court of chancery will at the instance of CREDITORS on a 
proper bill decree an assessment and call. 


Allen vs. M. R. R. Co., 11 Ala., 450. 


“If debts are contracted beyond the assets in hand it 
would be most inequitable to neglect or refuse to make the call 
so as to discharge the debt. It is on this obvious principle 
that a court of equity assumes jurisdiction and compels the 
corporation and stockholder to do that which justice requires— 
that is, to discharge the debt to the extent that the capital 
stock remains in the hands of the stockholder.” 


Allen vs. M. R. R. Co., 11 Ala., 450. 


“It is not a mere power vested in the bank to make further 
calls; itis a rniGguHT; and where a debtor has such a nicut 
and does not choose to exercise it equity, at the instance of 
CREDITORS, will exercise it for him.” 

Marsh vs. burrough, 1 Wood C. Ct., 468. 


In a case which arose in Wisconsin the court, Dixon, C. J., 
say : 


“When the company is indebted and other means of 
meeting its liabilities are exhausted the exercise of this au- 
thority becomes a puty which they are under the /highest 
moral obligation to perform. Creditors are SUPPOSED TO HAVE 
TRUSTED as well to such unpaid subscriptions and to THE 
FAIR and FAITHFUL EXERCISE OF SUCH COMPULSORY POWER 
for their payment as to the sums actually paid in, and when 
it becomes necessary to their security or satisfaction they 
have a legal right, either by the voluntary action of the proper 
officers or through the aid of the counrs of the country, to such 
exercise of it. If therefore by the willful or stubborn inaction 
of the directors or stockholders the company fails to meet its 
obligations and perform its DUTIES a COURT OF EQUITY will, 
on a proper application, ajford the requisite relief. 


Adler vs. The M. P. B. M’f’g Co., 13 Wis., 61. 


In another case the court, Avery, J., sav: 


“There was a moral obligation both upon the officers and 
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the stockholders to use the property and claims of the com- 
pany as far as they would reach for the payment of the de- 
mands of creditors, and when the COMpany Cease to keep up 
their organization and abandon all action under the charter 
a proceeding at the instance of the creprIroR becomes indis- 
pe nsable.” 

Henry vs. The V. & A. R. R. Co., 17 Ohio, 190. 


[n a case in Georgia the court, Jackson, J., say : 


“Equity will grant relief in all such cases.” 
The D. & R. BR. Co. vs. MeDaniel, 56 Ga., 195. 


And this Court in its most recent utterance upon the sub- 
ject, in speaking of the very corporation and decree in the 
Richmond chancery suit making the 50 per cent. assessment 
and call, said: 

“ Under the charter of this company a eall could only be 
made by the president and directors, and was a corporate 
question merely, and in the situation of the company’s af- 


fairs it was a puTY to make it. Failing the discharge of 


which by the president and directors, creditors could set the 
powers of a court of equity in motion to accomplish it, ex- 
ecuting in that regard a corporate function for a corporate pur- 
pose,” NC. 

Hawkins vs. Glenn, 131 U.S., 329. 


Just here it may be asked why is it that if the company 
cannot itsel: di legate or assign to any other person its power 
of making an assessment and call a COURT OF CHANCERY may 
nevertheless exercise the powe r of making such (11 C1SS¢ ssment 
and call without any delegation or assignment of the power to it 
from the corporation, and why is it that the assessment and 
call made by the assignee, to whom the corporation has at- 
tempted without legislative authority to assign the power, 
cannot be enforced while an assessment and eall made by or 
under the power of acourt of chance Piy uweay he enforced against 


the stockholder? 


> 
> 
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The answer is a plain and simple one. Not only the un- 
CALLED subscriptions and other capital stock of the corporation 
is A TRUST FUND for the benefit of and security of the corporate 
creditors, but also the corporate FRANCHISES are held in 
TRUsT for such creditors. 


IT]. 


Was the deed of assignment made by the corporation in 
the case at bar valid and binding’? | 
That a corporation may execute a voluntary deed of 
assignment for the benefit of its creditors and thereby pre- 
vent any creditor from thereafter acquiring a preference or 
priority over others in conflict with the terms of such 
assignment is now well established. 
Lionberger vs. B.S. Bk., 10 Mo. App., 508, S15. 
Franklin vs. Menown, 10 Mo. App., 575. 
Menown vs. Crawford, 10 Mo. App., 075. 
Dana vs. The Bk. of U.S., 5 Watts & Serg., 225. 
Sargent vs. Webster, 15 Mete. (Mass.), 608, 504. 
Pickering vs. I. R’y Co., 37 L. J. C. P., 122. 
G. P. R’y Co. vs. Fitler, G0 Pa. St., 151. 


Shockey vs. Fisher, 75 Mo., 500, 501, 502. 


And it is equally well settled that in such a deed of 
assignment the corporation may legally and lawfully secure 
or give preference or priority LO one creditor or set of 
creditors over others. 

Sargent vs. Webster, 15 Mete. (Mass.), 503, 504. 
Savings Bk. vs. Bates, 8 Conn., 512. 
Allen vs. M. R. R. Co., 11 Ala., 453, 434. 


Catlin vs. Eagle Bk., 6 Conn., 244. 


[n a case in this Court, Strong, J., in giving the opinion 
of the Court, says: 


“It (the corporation) had the right, which all other 
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debtors had at the time, to make preferences among its 
credits, to pay one rather than another.” 


New Albany vs. Burke, 11 Wallace, 108. 


And even the mere actual insolvency of a corporation a 
does not prevent it from so paying, securing, or giving _ ) 
preference or priority to one or more of its creditors before ” 
others. 

Catlin vs. Eagle Bk., 6 Conn., 242, 244. : 


Savings Bk. vs. Bates, 8 Conn., 512. ° 

Allen vs. M. R. R. Co., 11 Ala., 453, 454. 

Dana vs. The Bk. of U.S., 5 Watts & S., 223. 

os And where the corporation has done so, other creditors 

cannot successfully assail the preference so given where they 
have no superior title, lien, or equity. 

Sargent vs. Webster, 13 Mete. (Mass.), 503, 504. 

Catlin vs. Eagle Bk., 6 Conn., 242. 

Ward vs. Griswoldville M’f’g Co., 16 Conn., 601. 


As far back as the 6th day of October, 1866, shortly after 
the execution by the company of the deed of trust of Sep- ~ 
tember 20, 1866, the said William W. Glenn filed a bill in 
equity as a creditor of said company on behalf of himself 
and other creditors against the National Express and Trans- 
portation Company and against the trustees in said deed 
and against the preferred creditors, in vain attacking the 
said deed of trust and trying unsuccessfully to have it de- 
creed fraudulent and void, as will be seen by reference to 
the report of the case cited in the record, p. 179, where it 
was said by the court, Stewart, J., that— a 
“The deed in question having been made in the State of 
Virginia and by a corporation created by the laws of that ‘ 
State, its validity must depend upon those laws;” and that 
“if this deed is a legal instrument in Virginia, where it was j 
made, it is so elsewhere.” a> 
b. & O. R. R. Co. vs. Glenn, 28 Md., 321, 322, 326. 


And the deed was by the Maryland court in that case held 
to be valid under the laws of Virginia and binding upon the 
trustees, the company and its creditors. (/d.) 

All doubt whatever as to the validity of said deed has been 
put at rest by the Richmond chancery suit, in which the 
court in its‘opinion says : 


“The court is clearly of opinion that the said deed is 
valid. This corporation was chartered by the Legislature of 
Virginia and had its principal office in the city of Rich- 
mond, the capital of the State. * * * This company, 
therefore, is a Virginia corporation, and as well by positive 
statute as by an inherent legal incident of its existence it is 
domiciled in Virginia, though it may, and was designed to, 
do business elsewhere as well (citing authorities). The deed 
in question was executed, acknowledged, delivered, and _ re- 
corded in the city of Richmond, Virginia, &e., * * * and, 
as will be seen, it was executed by the president of the com- 
pany, by virtue and in pursuance of a resolution of the board 
of directors, In Whom the whole management of the affairs 
of the company was vested, conferring upon him full author- 
ity and power for that purpose. Jt is therefore the deed of a 
Virginia corporation, under ils corporal seal, and by proper 
authority duly made and delivered in Virginia, and ils validity 
and efleet should be determined hy the laws of this Slate. It pur- 
ports to convey al/ of the property of the company ta trust for 
the benefit of all its creditors, and this it was perfectly lawful 
and proper to do. It gives preferences to some creditors over 
others; but no law is better established in Virginia than that 
such prefe rences are legal, * * * It retains for a limited 
lime possession in the company of the property conveyed ; 
but that this may be done is eyually well established law in 
Virginia. After repeated decisions of the supreme court of 
appeals of this State establishing the validity of such deeds, 
THE COURT ENTERTAINS NO DOUBT AS TO THE LEGAL AND 
BINDING EFFECT OF THIS DEED IN ALL RESPECTS.” 

Record, pp. 178, 179. 


And the decree of the court in said Richmond chancery 
sult reads as follows: 


“The court is of opinion that the deed of trust in the pro- 
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ceedings mentioned, &c., * * * I8s A GOOD AND VALID 
DEED under the laws of the State of Virginia, where the 
said corporation was chartered and had its principal office, 
and where the said deed was executed, delivered, and _ re- 
corded, AND THE COURT DOTH SO ADJUDGE, ORDER, AND 

, syn 7? 
DECREE. 

Kecord, p. 145. 


The validity of said deed of trust of September 20, 1566, 
is therefore doubly res adjudicata. 

Twice las its validity been directly put in issue—first, in 
the said suit in Maryland brought by the said William W. 
Glenn, as a creditor, to have it declared void, and to set it 
aside so that he might proceed directly and independently 
of said deed to collect his debt in the same manner as 
though no such deed had been made. In this he failed, and 
the decision in that ease established the said deed as a valid 
conveyance of the company’s property to the trustees for 
the benefit of its creditors, including himself,and that he 
must accordingly proceed not in opposition to the deed, but 
under it and according to its provisions, for the enforcement 
of his rights (Bb. & O. R. R. Co. vs. Glenn, 28 Md., 287); 
secondly, the validity of said deed was, as we have just seen, 
once more directly put in issue in the Richmond chancery 
suit (exhibit X, Record, p. 25), in which suit said William 
W. Glenn sought to have its validity passed upon by a court 
of competent jurisdicition of the domicil of the corporation, 
&e., to save it interpreted and construed, and to enforce his 
rights under and in accordance with its provisions. 

The Richmond chancery court, having decided in the’last- 
mentioned suit (Record, pp. 178, 179, and 145) that said deed 
Was VALID, forever put at rest its validity and ESTABLISHED 
it as valid and binding on all parties (the corporation, its 
stockholders, the trustees, and the corporate creditors) in 
every State and for all jurisdictions, its validity everywhere 
being governed by the law of Virginia. 

Such is the view taken by this Court. 

Hawkins vs. Glenn, 131 U. S., 333. 


? 
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IV. 


The deed of September 20, 1866, being then legal, valid, 
and binding upon all parties, what was its operation and 
effect as an assignment of the corporate assets, and especially 
of the unpaid and unealled subscriptions in the hands of the 
stockholders, and what were the rights, powers, and an- 
thority which it vested in the trustees or assignees ? 

In Virginia it has been distinetly held that an assiynee for 
the benefit of creditors under a valid deed of assignment is 
a purchaser for value. 

Evans vs. Greenhow, 15 Gratt., 155. 
W., A. and G. R. R. Co. vs. A.. W. and G. R. R. Co.. 
19 Gratt., 592. 


Such an assignee under a voluntary deed of assignment 
represents the corporation and its creditors. The assignee may 
file a biil in chancery to have unealled subscriptions called 
for and subjected through him to the elaims of creditors, 
and the creditors can only enforce their rights through the 
Assignee : 


“ We are of opinion (say the court) chat the unpaid sub- 
scriptions of stock not called in were assignable in a general 
assignment for the benefit of creditors; and if they are as- 
signable, the language of the instrument in the present case 
seems to leave no doubt that they were assigned. ‘The assets 
are equitable assets because of the remedy. The right of the 
assignee must be asserted in equity because these subscriptions 
are not payabl to the company until called for by the directors, 
and there has been no call, and a court of law eannot compel a 
call. * * * The unpaid subscriptions being the only 
remaining assets, and being insuflicient, eyuity has jurisdie- 
tion to entertain a bill by the assignee, acting on behalf of all 
the creditors, lo recover unpaid subscriptions. . ' It 
cannot be pretended that the subscribers to the stock sub- 
scribed with the idea that perhaps the directors would not 
do their purty, and that, though the corporation might be- 
come insolvent, the subseribers might never be called upon 
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to pay up. The corporation has made an assignment, and 

if we are right in holding that it could assign and did assign 

its claim to these unpaid subscriptions, the right of the assignee 

of the corporation to apply to acourt of equity is not created 

by the statute giving a direct remedy to the creditor against 

the stock hol ler, BUT EXISTS INDEPENDENTLY OF THE STATUTE. 
*K * 


“Every consideration of public policy is strongly in favor 
of the view that uncalled subscriptions of stock may pass to 
the assignee in a general assignment of a bankrupt corpora- 
tion. * * * The equality of the distribution and the 
closing of the door to all sorts of bargains and evasions is an 
evident benefit to be attained by an administration of the 
assets through the assignee. 

Lionberger vs. B.S. B’k, 10 Mo. App., 508, 511, 512, 
and 513. 


In Shockley vs. Fisher the corporation made an assign- 
ment of all its property, including unpaid subscriptions, to 
two assignees for the benefit of its creditors. One assignee 
declined and refused to act; the other acted, and as assignee 
instituted a proceeding in chancery to subject the uncalled 
subscriptions for the benefit of creditors under the assign- 
ment. ‘The Court, Sherwood, C. J., sav: 


“Tt is not true, as assumed by the defendant, that a cor- 
poration has no power or authority to make an assignment. 
“2. It is equally unquestionable that the unpaid shares are 
corporate assets, and therefore assignable (citing authorities). 
And when these unpaid subscriptions are properly 
assigned they pass to the assignee. He represents the corpora- 
tion and the Cre ditors, and is the prope i pe rson to sue for and 
collect the debts and assets. If he could not do this his selection 
and appointment as assignee — be a nugatory act. 

“4. An assignment for the benefit of creditors is a trus t, 
and the assignee is to be regarded as atrustee. * * 
Now, the rule is well established that if one of several trus- 
tees refuses to accept and execute the trust the whole estate 
will vest in the others who act, &e. * * * Wer RAVE NO 
DOUBT THAT SHOCKLEY, THE ACTING ASSIGNEE, WAS THE ONLY 
PROPER PERSON To sur, &e.” ) 

Shockley vs. Fisher, 75 Mo., 500, 501, 502. 


~~ 
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And in Pennsylvania the court, Sharswood, J., say: 


“The unpaid subscriptions to its (the corporation’s) stock 
are a part of its assets, which can be made available in equity 
by the creditors ,and therefore a gene ral assignment for their 
be nefit passes them to the ASSLONEE. ' * . It 1 1s said by 
Chancellor Dessaussure that where the funds of a corpora- 
tion are not whole and tangible, but consist in the liability 
of the members to be assessed, a court of equity will lend its 
aid in favor of a creditor of the company (0 assist him in 
enforcing the payment of ‘nsta//ments required by the mem- 
bers, and will apply the fund so raised to discharge the 
debt. * * * ‘The members of a corporation would not 
be allowed to shake off their responsibility by a dissolution 
any more than by a division of the paid-up capital among 
themselves.” 

G. P. R’y Co. vs. Fitler, 60 Pa. St., 131, 192. 


The operation and effect of the deed of trust of September 
20, 1866, came before this Court in 1888, and this Court, in 
its opinion, said: 

" By the deed the subscriptions, so far as unealled for, 
passed to the trustees, and the creditors were limited to the 
relief which could ‘be afforded under it, while the stock- 
holders could be subjected only to equality of assesstnent, 
and as the trustees could not collect except upon eall, and 
had themselves no power to make one, rendering resort to 
the president and directors necessary ; or, failing their action, 
then to the courts, it is very clear that the statute of limita- 
tions could not commence to run until after the call was 
made.” 

Glenn vs. Hawkins, 151 U.S., 333. 


_£ 


After the execution of the deed of September 20, 1866, no 
creditor could follow the trust fund so assigned and subject it 
to his claims in opposition to and against the rights of the 
assignee. 

It is so held in— 

Sargent vs. Webster, 15 Mete. (Mass.), 503, 504. 
Pickering vs. I. R’y Co., 37 L. J. C. P., 122. 


99) 


a 


Where a statute authorized the creditor of a corporation, 


after getting a judgment against the corporation, to proceed 
by motion against its stockholders to subject the unpaid 
subscriptions, and where the company having made an as- 
signment, and, a judgment having been afterwards gotten 
against the company, such judgment creditor undertook to 
proceed by motion against a stockholder under this statute, 
the court, Thompson, J., say: 


és 


sut there is another ground equally fatal to this pro- 
ceeding. Under the rule laid down by this court in Lion- 
berger vs. B.S. Bank, Xe. the assigniment, AC., vested in the 
assignee thre exclusive right to collect the unpaid peer subscrip- 
tions, &c., * * and no motion coul | thereafter be prose- 
cuted by creditors against individual stockholders under the 
statute. The case clearly resembles the case where an in- 
solvent person makes an assignment for the benefit of his 
creditors. The assignment does not divest precedent liens of 
judgment or of attachment; but no ereditor not having ¢ 
precedent lien upon the debtor’s property can, upon a judg- 
ment thereafter obtained, levy execution upon the property 
so assigned. The property is vested in the assignee as trustee 
for all the creditors, and he is liable, like any other trustee, 
for negligence or other abuse of his trust.” 


Franklin vs. Menown, 10 Mo. App., 578. 


And in Menown vs. Crawford, a precisely similar case, the 
court say: 

“By the assignment made by the corporation, &e., the right 
ln collect unpaid stock subscriptions As vested in the assignee, 
and no creditor whose proceeding against a stockholder liad 


not been instituted at the date of the assignment is entitled so 


to proce gg 


Menown vs. Crawford, 10 Mo. App., 575. 


The plaintiff in the case at bar has far greater rights 
against stockholders than the corporation ever had. 

Where a mere receiver of a corporation is appointed at 
the instance of judgment creditors to enforce their rights in 
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a suit by him he does not merely represent the corporation. 

The court is bound to look beyond his mere appointment and 

lu thie righis of those standing hehind him and do justice to them. 
Nathan, Receiver, vs. Whitlock, 3 Edwards Ch’e’y, 222. 


Gillet, Receiver, vs. Moody, 3 Comst. (N. Y.), 488. 


So an Assignee in bankruptey of a corporation is the repre- 
sentative, as against the stockholders, of the rights both of the 
corporation and its ereditors. 


Upton vs. Hansborough, 10 Nat’! B’k’ey Reg. R., 378 
and 379. 

Payson vs. Stoevers, 2 Dillon C. C’t, 451. 

Sawyer vs. Hoag, 17 Wallace, 61), 621. 

Webster vs. Upton, 91 U.S., 71. 


Where the corporation had previously been adjudged a 
bankrupt on a creditor's petition and an assignee in bank- 
ruptey duly appointed, who filed a petition for and obtained 
from the bankruptey court an assessment upon the unpaid 
stock of the stockholders, and then filed a suit agaist a stock- 
holder to recover said assessment of his stock from hiin, the 
court, Dillon, J., say: 


“The plaintiff, as the assignee in bankruptcy of the R. 
Insurance Company, represents as against its stockholders 
the rights both of the bankrupt COonLpany and its creditors. 
The company being in bankruptey, all the claims of its 
creditors must be established in the bankruptey court and 
its assets collected and distributed under the superintendence 
of that court. Whether under its charter the company, if 
it had not been thrown into bankruptey, could collect from 
the stockholders the full amount of their unpaid stock, or 
could only collect so much as might be necessary to pay 
‘losses’ proper, as distinguished frotm * liabilities, it is not 
hecessary to determine, for clearly thi unpaid stock is liable to 
creditors jor all debts and legal Liahalitic 4 aud thee (Ssignes répre- 
sents the creditors as well as th COMPANY, llowever it might 
have heen before, creditors cannot, since the supervention 
of bankruptey, bring bills in equity or other actions in their 
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own names directly against the stockholders to enforce their 
liability with respect to their unpaid stock. The liability 
on the part of the stockholders is one which is imposed for 
the benefit of creditors, and creditors must now secure the bene- 
fit of it through the assignee. * * * The necessity of the 
60 per cent. assessment of the bankruptey court is not col- 
laterally inquirable into in every or any action brought to 
enforce payment of such assessment. Such questions must 
be decided in that court.” 


).) 


Payson vs. Stoever, 2 Dillon C, Ct., 481-482. 


It thus appears beyond all question that, either after < 
voluntary deed of assignment by the corporation or after its 
bankruptey, the corporate creditors could not any longer on 
their own behalf file such a suit as Ogilvie vs. Knox Ins. 
Co. and Hateh vs. Dana and the other cases of that character. 
They could only thereafter enforce their rights against the un- 
called portion of the subscriptions through the voluntary (SSLNEE 
or the ASSIGN in bankruptey, as the cas might he. For the 
same reason they could no longer prosecute (much less could 
stockholders prosecute) a bill in opposition to the terms of the 
assignment or of the rights of creditors under it and at- 
tempt to wind up the corporation, settle its affairs, and ad- 
just the equities between the stockholders through the ap- 
polntment of a receiver outside of the deed of assignment 
and in opposition to its terms and provisions, 

The cases to which we have referred clearly show that 
after the deed of September 20, 1866, in the case at bar the 
creditors of thie corporation could only enforce theiy equities under 
and according to its terms through the assignees therein or such 
person as the plaintij, who was regularly substituted in their place 
and stead. 

Such is the decision of this Court in Hawkins vs. Glenn, 
131 U. S.. 333. ated supra. 

A proceeding like that of Ogilvie vs. Knox Ins. Co. and 
Hatch vs. Dana would, if sustained, defeat the priorities created 
by the assignment which we have seen has been held valid 
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and binding on all the creditors. No creditor could there- 
fore any longer proceed ina way flo defeat those preferred claims, 
nor could he any longer proceed in a way to ignore the terms 
of the assignment. 

Hawkins vs. Glenn, 181 U.S., 338. 


These cases also show what we have previously called 
attention to, namely, that in having proceeded in a court of 
equity to enforce their rights through the assignee the pro- 
ceeding was upon the stockholder’s contract equitably con- 
strued and all the equities of the creditors were able to be enforced 
and not merely such rights as the corporation possessed, 
and that therefore the plain/ij in the case at bar as the rep- 
resentative of the creditors so appointed in a suit in which 
they were able to enforce their equities can himself enforce all 
their rights ina suit against a stockholder according to the 
“ contract thus equitably construed,” as this Court expressed it, 
in the case of— 

Scoville vs. Thayer, 105 U.S., 155. 


As we have already seen the creditors are as much bound 
to proceed to enforce their rights under and through the 
assignee in the case of a voluntary deed of assignment as in 
the case of bankruptey proceedings. ‘This Court, Miller, J., 
say : 

“It is unnecessary to go into the inquiry whether this 
claim was acquired before the commission of an act of bank- 
ruptey by the Comp pany OF the eflect of the bankruptey 
proceedings. The resull would be thie Savite if the corporation 
was in the process of liquidation in the hands of a trustee or under 
legal proceedings.” 

Sawyer vs. Hoag, 17 Wall., 625. 


The cases to which we have referred show that the assignee 
in bankruptcy might, as the representative of the creditors, 


t 
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proceed in the bankruptcy court, under its chancery powers, 
to obtain an assessment and call. 

Payson vs. Stoever, 2 Dillon ©. Ct., 431, 482. 

Upton vs. Hansborough, 10 Nat’l B’k’cy Reg. R., 369. 


And that an assignee under a voluntary deed of assigninent 
might in the same way as the representative of creditors pro- 
ceed in the chancery court to obtain such relief. 

Shockley vs. Fisher, 75 Mo., 500, 501. 


Indeed itis hisduty todo so. If he refuses or fails so to do, 
however, then a creditor, as a beneficiary under the trust and 
because the unpaid subscriptions are a trust fund for his benefit 
and the franchise a trust power fur his benefit, may himself 
file a bill in chancery to compel such relief, not in opposition 
to the terms of the assignment, but under and according to 
its terms and provisions. In such a case, however, the assignee 
should be made a defendant to the bill, as was done in the 
Richmond chancery suit in the case at bar. (Exhibit X, 
Record, pp. 25 to 258.) 

Aceordingly we find that, where a corporation had made 
an assignment for the benefit of its creditors and left its un- 
paid subscriptions uncalled for (the calling power being in 
the directors) by the terms of the subscriptions and no suit 
had been brought by the assignees to obtain an assessment 
and call, a ereditor filed a bill to obtain such relief as a bene- 
ficiary under the assignment, but did not make the assignee a 
party to the suit. The court below dismissed the bill, but 
the court above reversed the decree, holding the plaintiff en- 
titled to relief. Remanding the ease, however, with directions 
to make the assignee party defendant, the court, Lumpkin 
J., Say: 

“We entertain no doubt but ‘that this proceeding could 
be maintained by a creditor directly in his own name; that 
the right exists independently of any statutory enactment; 
but, the Legislature having ratified the appointment of the 
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@ «assignee in this case, on whom, as standing in the place of 
the directors pro hae vice, this duty would legitimately de- 
volve of calling in the unpaid stock to satisfy the outstand- 
ing debts of the company, we think the suit (that is, the 
suit in chancery which was like our Richmond chancery 
sult In the ease at bar) should be prosecuted in his name UNLESS 
SOME SUFFICIENT EXCUSE IS RENDERED WHY IT IS NOY. 

As that he has fraudulently combined with the stock- 
holders, as the directors were charged with having done in 
the case cited from Connecticut and as they are alleged to 
have done here during the continuance of the charter, re- 
specting the 5 per cent. installment, oR THAT HE HAS FAILED 
OR REFUSED TO TAKE THE PROPER STEPS TO HAVE THIS AND 
THE OTHER DEMANDS DUE BY THE COMPANY EXTINGUISIIED 
OUT OF THE ASSETS OF THE COMPANY. In such event the 
assignee should be made a party defendant. Decree reversed 
and cause remanded for further proceedings in accordance 
with this opinion.” 

Hightower vs. Thornton, 8 Ga., 504, 505. 


This is exactly what was done by William W. Glenn, the 
original compla nant, and after him by his administrator in 
the Richmond chancery suit. (Exhibit X, Record, pp. 26 
to 258.) 

The bill in the Richmond chaneery suit alleges that the 
corporation had made no eall for the unpaid subseriptions, 
and that the company and the trustees named in the deed of 
assignment had set the creditors at defiance, and that they 
had refused and failed to act in this respect or to take the steps 
wh ich the rights of the creditors re quired, (Reeord, }). oe.) 

There was no remedy, therefore, open to the creditors but 
to file just such a biil as they filed in the Richmond chan- 


cery suit and to proceed just as they proceeded in that suit: 
(Exhibit X, Reeord, pp. 25 to 238.) 
This was the remedy which the court in Maryland said 


the creditors had under the circumstances. ‘The court, 
Alvey, J., say: 

“In the deed of assignment for the benefit of the creditors 
such unpaid subscriptions were expressly assigned to constitute 
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proceed in the bankruptcy court, under its chancery powers, 
to obtain an assessment and call. 

Payson vs. Stoever, 2 Dillon ©. Ct., 431, 482. 

Upton vs. Hansborough, 10 Nat'l B’k’cy Reg. R., 369. 


And that an assignee under a voluntary deed of assignment 
might in the same way as the representative of creditors pro- 
ceed in the chancery court to obtain such relief. 

Shockley vs. Fisher, 75 Mo., 500, 501. 


Indeed itis hisduty todo so. If he refuses or fails so to do, 
however, then a creditor, as a beneficiary under the trust and 
because the unpaid subscriptions are a trust fund for his benefit 
and the franchise a trust power fur his benefit, may himself 
file a bill in chancery to compel such relief, not in opposition 
to the terms of the assignment, but under and according to 
its terms and provisions. In such a case, however, the assignee 
should be made a defendant to the bill, as. was done in the 
Richmond chancery suit in the case at bar. (Exhibit X, 
Record, pp. 25 to 238.) 

Aceordingly we find that, where a corporation had made 
an assignment for the benefit of its creditors and left its un- 
paid subscriptions uncalled for (the calling power being in 
the directors) by the terms of the subseriptions and no suit 
had been brought by the assignees to obtain an assessment 
and call, a creditor filed a bill to obtain such relief as a bene- 
ficiary under the assignment, but did not make the assignee a 
party to the suit. The court below dismissed the bill, but 
the court above reversed the decree, holding the plaintiff en- 
titled to relief. Remanding the case, however, with directions 
to make the assignee party defendant, the court, Lumpkin 
J., SAY : 

“We entertain no doubt but ‘that this proceeding could 
be maintained by il ercditor directly mm his Own Ma. : that 
the right exists independently of any statutory enactment; 
but, the Legislature having ratified the appointment of the 
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assignee in this case, on whom, as standing in the place of 
the directors pro hae vice, this duty would legitimately de- 
volve of calling in the unpaid stock to satisfy the outstand- 
ing debts of the company, we think the suit (that is, the 
suit in chaneery which was like our Richmond chancery 


=> suit in the case at bar) should be prosecul d in his name UNLESS 
Eger SOME SUFFICIENT EXCUSE IS RENDERED WHY IT IS NOY. 
a | ' As that he has fraudulently combined with the stock- 


holders, as the directors were charged with having done in 
the case cited from Connecticut and as they are alleged to 
have done here during the continuance of the charter, re- 
specting the 5 per cent. installment, OR THAT HE HAS FAILED 
ORK REFUSED TO TAKE THE PROPER STEPS TO HAVE THIS AND 
THE OTHER DEMANDS DUE BY THE COMPANY EXTINGUISHED 


| OUT OF THE ASSETS OF THE COMPANY. In such event the 
? assignee should be made a party defendant. Decree reversed 
| and cause remanded for further proceedings in accordance 
with this opinion.” 
Hightower vs. Thoruton, 8 Ga., 504, 505. 
: 
| This is exactly what was done by William W. Glenn, the 
ps original complainant, and after him by his administrator in 
| the Richmond chancery suit. (Exhibit X, Record, pp. 26 
to 258.) 
us ae” The bill in the Richmond chancery suit alleges that the 
. corporation had made no eall for the unpaid subscriptions, 
B and that the company and the trustees named in the deed of 
. assignment had set the creditors at defiance, and that they 
f had refused and failed to act in this re spect or to take the steps 
: which the rights of the creditors required. (Record, p. 38.) 
f There was no remedy, therefore, open to the creditors but 
to file just such a biil as they filed in the Richmond chan- 
¥ cery suit and to proceed just as they proceeded in that suit. 
" } (Exhibit X, Record, pp. 25 to 238.) 
: This was the remedy which the court in Maryland said 
. the creditors had under the circumstances. The court, 
Alvey, J., say: 
-- “In the deed of assignment for the benefit of the creditors 


such unpaid subscriptions were éxcpre ssly assigned to constitute 
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a part of the trust fund with which to pay the debts; but the 
corporation could not and did not attempt to assign the dis- 
cretionary power vested by Jaw in the president and directors, 
as to the time and amount of the calls, in respect to the balance 
of the unpaid subscriptions of stock. That power was still 
left with the president and directors. ‘The corporation was ~ 
not dissolved. It had only suspended active operations, and o 
the president and directors, by the terms of the charter, con- 
tinued in office until their successors were chosen, with power 
to fill vacancies, as prescribed by the by-laws. They made no 
assessment upon the unpaid subscriptions, and in that respect 
either neglected or refused to do their duty toward the creditors, 
and left the trustees without the means of realizing the trust 
funds to fulfill the objeets of the trust confided to them. In 
such state of case both the trustees and the creditors were power- 
less without the assistance of a court of equity. Under such 
circumstances what was to be done? Was the trust to fail 
and the creditors to go unpaid simply because the board of 
directors or the trustees under the deed thought proper to be 
inactive and neglectful of their duties? Justice would be 
very imperfectly administered, indeed, if such a case was 
without an adequate remedy atthe instance of the creditors. 
The law has provided a remedy and one that was plain and as 
adequate. It was the right of any creditor of the corporation 
interested in the administration of the trust to apply to a 
court of equity for relief, and the fact that to obtain relief it 
was necessary to take an account of the debts due from the 
corporation and to do what the president and directors of 
the company ought to have done, make an assessment upon 
the unpaid subscriptions of stock to raise funds with which 
to pay the debts, could form no substantial reason, in the 
view of a court of equity, for refusing relief. Jt was but the 
CLETCLE of thie ordinar vf pow i's of a court of chancery for the ’ 
execution of trusts, embarrassed with difficulties and impedi- 
ments that could not be readily overcome without the. as- 
sistance of the court. Such proceeding was strictly analo- 
gous, Indeed similar, to that adopted in many other c:.ses ’ 
for the accomplishme nt of the same objects; and the prece- 
dents are not confined to recent times (citing Dr. Salmon vs. 
The Hamborough Co., 1 Cases in Ch’e’y, D4 Scoville vs. 
Thayer, 105 U.S., 155, and other cases). 

Glenn vs. Williams, 60 Md., 113, 114. 
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Unquestionably, therefore, the Richmond chancery suit 
was not only proper, but it was the only thing for the cred- 
itors to do. 

Hawkins vs. Glenn, 151 U.S., 335. 


VI. 


The Richmond chancery suit was filed by Wm. W. Glenn, 
a judgment creditor, on behalf of himself and such other 
creditors of the corporation as might choose to come In, 
against the corporation, certain of its officers, and the trus- 
tees named in the deed of assignment, to establish the valid- 
ity of said deed, to interpret and construe it, to remove the 
trustees named in the deed and appoint a successor in the 
deed in their place and stead, to ascertain the amount of the 
debts due by the corporation, and to ascertain if it had 
available assets with which to satisfy the same, and to ob- 
tain from the court an assessment and call upon the unpaid 
stock whieh the corporation had not called in, and as to 
which not only the corporation had failed to make, but also 
the assignees had failed to compel, any assessment and eal 
(Reeord, pp. 27, 37). ‘All the creditors came in. The 
court ascertained the debts of the corporation, and that 
the only available assets consisted of the uncalled part of 
the subscriptions. The court also established the validity 
of the assignment and decreed it to be a valid deed, and 
interpreted and construed it, holding that the unealled 
subseriptions passed to the aASSI ns es for the benefit of the 
creditors, according to the terms of said deed of assignment ; 
but that the power of making an assessment was unassign- 
able, and therefore did not pass to the assignees ; that it was 
necessary, in order to satisfy the claims of creditors, to resort 
to the uncalled part of the subscriptions and to make an as- 
sessment and call of at least 30 per cent. of the par value 
of the stock of said company, and the court accordingly 
itself made such assessment and call; and, with the consent 
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of the trustees named in the assignment, removed them and 
appointed the present plaintiff as their successor, with all 
their powers and duties, and required that the assessment 
and call so made by the court should be paid to and received 
by him, and authorized and directed him te collect and re- 
ceive tlre same, and to take such prompt steps to that end, 
by suit or otherwise, and in such jurisdictionsas he might 
be advised. (Record, pp. 145, 178.) 

The defendant having failed to pay the amount called for 
as against his shares, the plaintiff brought this suit to com- 
pel him to pay the same. 

Different objections have been urged by the defendant 
against the Richmond chancery suit as a source of authority 
in the plaintiff to bring this action against the defendant in 
this District, which objections we will now proceed to con- 


sider. 
Vii. 


It is contended by the defense that the chancery court of 
the city of Richmond had no jurisdiction at all. 


First. The cefense claim that the corporation was not prop- 
erly served ; that process Was not served upon a proper office r 
of the corporation, and that 1t was not served by a proper per- 
son. 

These points should first be considered, as it is the founda- 
tion of the whole jurisdiction in the Richmond ehancery 
suit (Exhibit X); but the whole matter of the service of pro- 
cess upon all parties according to the laws of Virginia’ was 
adjudicated by the Richmond chancery court itself in its 
said decree, which recites that the cause had “been regularly 
matured and proces ded in as to all of the defe ndants ” (Record, 
)). 145), and on a petition for a re hearing of the decree, filed by 
certain stockholders of Georgia, the circuit court of the county 
of Henrico, to which the ease had been removed from the 
chancery court of the city of Richmond, elaborately recon- 


ol 


sidered the whole subject (Record, pp. 220 and 221), and held 


| that the service upon the company was regular in all re- 

| spects, and from neither of these decisions has there ever 
. been an appeal. The court, Wellford, J., say: 

an “4am of opinion, however, that this corporation was prop- 

* erly before the court. Even it we were justified in consider- 

7 ing the corporation as having expired or dissolved, the 5lst 


section, 56 ch., Code of 1873, continues its existence as long 
as might be neeessary toenforce its liabilities and distribute 
its property among its creditors. The proceedings by or 
against it were required by the statute to be the same, 
whether it wasa ‘living’ or,as learned counsel for petitioners 
phrase it, a ‘going’ corporation, or an expired corpora- 
tion. Now, ch., 166, sec. 7, Code 15873, provides how 
process against a corporation must be executed. by the act 
of incorporation the city of Richmond was made the habitat 
of the principal office of the company. If the president of 
the company had been found here process could have been 
served upon him. In his absence it could have been served 
upon the cashier or treasurer, and if there were none such 
upon a director of the company. The act further requires, 
in order to render the service valid, that the return should 


4 show on whom and when the service was made, and that 
eo the persons so served were residents of the sheriff’s baili- 
Wick. Now this Process was served mpon M. B. Poiteaus, (is 

| casleie ¥ and pou Joseph I. Anderson, as director, and thee ofh- 

| cers return shows that both of them were residents of the city 

, of Richmond: that it was erecuted pen hoth of them in the culy 


ot Richmond ahuqust S. Sy). Ly he livering ly each il Copy of 
ITOCESS, and that the pre side vi of thie Cermeprtied Meus not fl reside at 
of Richmond. Both Mr. Poteaue and General Anderson (pr 
j peared and answered : ana, While thev disclaimed the riglit Lo 
answer officially, recognized in their answer the servic upon 
them officially of the per ess in) the Cutlse, Now, if Mr. Pui- 


) 4 feauxs was thie cashiie ror treasurer oh the company service “pon 
him WAS suffice vl. It hie was not, there Was ho such othicer of 

° the company within the sheriff's bailiwick, and service upon 
e's a director was sufficu nt. General Anderson in his answer does 
s not deny that he was a director. We admits that he bad been, 

: but states his belief that he had resigned. * * * The 


evidence in the record is abundantly sufficient. General 
Anderson appeared as director in the very last meeting of the di- 
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rectors which was ever held, and that meeting was subsequent to 
the last meeting of the stockholders. He could therefore never 
have divested himself of his official relation to the company. 
As to the objection that the service of process was invalid 
because made by a deputy of Mr. Wright, who, as sheriff 
and administrator of Glenn, was plaintiff, I think it is 
entirely without merit. No objection of this character has ever, so 
far as I have heard, heen made in Virginia before. It is a mat- 
ter of every-day practice in every court in the Commonwealth, and 
has been from the earliest days of the State. The concurrence 
of professional opinion, both of the bar and the bench, 
through these many years is alone sufficient to repel the 

idea that the pyactice had been in violation of law. The 
summons, being merely serviceable process, might at common law 
well have been executed by the sheriff himself, though plaintiff in 
the suit, independently of our statute authorizing a summons 
to be serve] as a notice is served, which may be and is con- 
stantly served by the plaintiff (citing authorities). THE 
CORPORATION WAS THEN, IN MY OPINION, UNDOUBTEDLY BE- 
FORE THE COURT.” 

Reeord, pp. 220, 221. 


In the court of appeals of Maryland, in a suit precisely 
like the one at bar, the court say: 


“It appears by the record made a part of the pleadings in 
this case that the corporation failed to appear in its corpo- 
rate capacity to the suit, and the original and amended and 
supplemental bills were taken as confessed against it; but it 
appears that it was served with process by service on two 
of its directors in their official capacities and as repre- 
sentatives of the corporate body, and one of them ap- 
peared and answered, though not for the corporation, 
and that another of the officers, the cashier of the com- 
pany, Mr. Poiteaux, was served with process as a representa- 
tive of the company, and that he appeared and answered. 
This would appear to be sufficient not only to notify the company 
of the pendency of the action against it, BUT TO BIND IT BY 
THE DECREE that was subseque nily passed In the cause (citing 
authorities). * * * The surviving trustees in the deed 
of assignment sida to the cause, and by their answers 
desired to be reliéved of the trust. A DECREE PASSED UPON SUCH 
SERVICE OF PROCESS CANNOT BE PRONOUNCED VOID FOR WANT 
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OF JURISDICTION OF THE PARTIES SO SERVED AND WARNED. 
If they failed to appear in court to make defense it was their 
own fault and disregard of the process of the court; and the 
court was fully justified in proceeding in their absence. It must 
be recollected that this court cannot sit in review of the deerce 
of the Virginia court for the correction of errors or trregulart- 
ties that may have been committed in the exercise of a com- 
petent jurisdiction. If there be such errors or irregularities 
in the proceedings they could possibly have been the sub- 
ject of a direct appeal from the decree, but they cannot be 
allowed to affect the validity of the decree on a collateral 
proceeding like the present. * * * Wr CAN ENTERTAIN 
NO DOUBT, THEREFORE, THAT THE COURT ACQUIRED JURISDIC- 
TION OF THE CAUSE AS AGAINST THE CORPORATION AND THE 
TRUSTEES, AND THAT THE DECREE AS AGAINST THOSE PARTIES 
MUST BE ALLOWED FULL FAITH AND CREDIT IN THE COURTS 
OF THIS STATE.” 
Glenn vs. Williams, 60 Md., 111, 112, and 118. 


And in the case of Glenn vs. Camden, tried before the late 
Chief Justice Waite and Cireuit Justice Bond, in the cireuit 
court of the United States for the district of West Virginia, 
at Parkersburg, in June, 1886, Poiteaux, the cashier, was 
introduced by the defendants to prove that he was not 
cashier at the time process was served upon him. But the 
court, by the Chief Justice, held that the question of service 
of process was adjudicated by the chancery court of the city 
of Richmond, and refused to admit any evidence to Impeach 
that decree upon that ground. Ie said: 

“The jurisdiction of the ehancery court was complete; the 
question of ifs jurisdiction over thi is company MIS heard and ad- 


judicuted by THAT COURT. ‘THIS VERY QUESTION WAS LiT!- 


GATED AND DECIDED IN THAT ORIGINAL SUIT, AND THAT 
DECISION BINDS THIS COURT.” 


See also Hambleton vs. Glenn, 13 Va. L. J., 242. 


Obviously, however, it was wholly immaterial whether he 

was cashier or not, though process was served on him as 
ae = ; 

such (Record, p. 51), and he was proved to have been 


—) 
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cashier (Record, p. 100); for if not, then the service upon a 
director was a good service, and the record shows that ser- 
vice was duly made upon Lorenzo Norvell, a director not 
residing in Richmond (Record, p. 51), who is admitted to 
have been a director (Record, p. 167); and, further, that ser- 
vice was also duly made upon Joseph R. Anderson, a 
director residing in Richmond (Record, p. 51), the president 
not being a resident of the city of Richmond (Record, p. 51). 
That Anderson was elected and acted as a director is abun- 
dantly shown in the record, and, among other parts, by the 
following references: Record, pp. 84,96, 99, 167, and 172; 
and he could not have resigned, for he is shown to have 
acted as a director at the very last meeting of the board of 
directors (Record, pp. 167 and 172), which was after the last 
meeting of the stockholders; and Poiteaux, Norvell, and 
Anderson were all of them agents of the corporation. 
In addition to all of this process was served upon the corpo- 
ration by publication and posting of the writ. (Record, pp 
Ov, o4, and 55.) 

As to the history and present state of the laws of Virginia 
in respect to the service of process on corporations, and in 
respect to the perpetual vitality of corporations for the pur- 
pose of suing and being sued in liquidation, see Code of Vir- 
ginia of 1875, ch. 57, see. 14, and ch. 56, see. 51. ‘It 1s there 
shown that the officers of Virginia corporations are kept in 
office until their successors are appointed; that if service 
cannot be made upon the president it may be made upon 
the cashier or treasurer; that if it cannot be made upon the’ 
cashier or treasurer it may be made upon a director ; that 
if it cannot be thus made it may be made upon an agent, 
and that if it cannot be made upon anagent it may be made 
by an order of publication and posting of the writ, and that, 
for all purposes of suing and being sued, a Virginia corpo- 
ration is endowed with indestructible life and vigor after it 
ceases to do business, “ust ius before.” 


Process therefore Was served upon the corporation in accord- 


~~ 
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ance with the law of the State that created it and under which 
it existed. So long as the process was served in accordance 
with the law of Virginia it is immaterial whether it was by 
service upon the officers of the corporation or by publica- 
tion, as provided in the act. The one as well as the other 
gives the court jurisdiction in persona as well as in rem ; 
and this is true of the members of the corporation as well 
as of the corporation itself. The members of the company 
are held to have agreed by becoming members to accept 
the law of the State where the corporation exists, and to 
have agreed to all the provisions of the law of the domicil 
of the corporation, and, among other things, to have agreed 
to be sued in the name of the corporation in accordance 
with that law, and that process may be served in accord- 
ance with that law. And this on the ground of estoppel. 
That by becoming a member he has agreed to so be bound, 
and having agreed so to be bound he will not be heard to 
deny the jurisdiction which he has accepted and invoked 
when so sued or when process is served in accordance with 
the law of the domicile of the corporation. He is bound by 
his contract. 

Valleé vs. Demergue, 4 W. HH. G. (4 Exch.), 289. 

Bank of Australasia vs. Harding, 9 M. G. & 8S. (67 EF. 

C. L.), 660. 
Bank’ of .Australasia vs. Nias, 71 bk. C. L., 717; 20 L. 
J. R. (N.S.), Q. B., 284, and 4 E. L. & Eq., 252. 

Copin vs. Adamson, L. R., 9 Exeh., 545. 

Ronsiilor vs. Ronsillor, L. Ro 14 Ch. Div., 551. 

Lafavette Ins. Co. vs. kreneh, Ls llow., bO)4, 


These cases conclusively show that the State of Virginia 
had a pertect right Lo provide by its laws for the service of 
process upon the corporation, and having provided by its 
laws for such service, and such service having been made in 
accordance with the Virginia law is valid and binding as 
well upon the corporation as upon the members thereof. It 
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does not lie in the mouth of the defendant to object to the 
mode of serving process upon the corporation in the Rich- 
mond chancery suit, since such service was made as pre- 
scribed by the law of Virginia. 

The last objection urged against the process by the de- 
fense in the ease at bar is that the writ itself had no seal 
attached. 

sut the CONSTITUTION OF VIRGINIA prescribes the manner 
in which writsin that State shall be attested : 


“Writs shall ran in the name of the Commonwealth of 


Virginia and be attested by the clerks of the several courts.” 
Art. VI, § 26, Code of 1873, p. 89. 


And all the writs issued in the said suit ran in the name 
of the Commonwealth and were attested by the clerk of the 
chancery court—e. g., Record, pp. 26, 51, and 5s. 

As the corporation was therefore clearly before the court, 
and the trustees appeared and filed answers (Record, pp. 
162,170), and all the creditors were convened under the 
creditors’ bill, it is apparent that the court had acquired 
full jurisdiction over all the parties to the cause concerning 
the subject-matter of the bill. 


VIII. 


It is further urged by the defense that the chancery court 


of the city of Richmond had no power or jurisdiction fo 


remove the old trustees and substitute the said John Glenn in 
their place and stead, but that the circuit court had exclusive 
jurisdiction ; and, further, that even if the chancery court 
could do so at all it could not, by virtue of its mere decree; 
Invest the new trustee with the rights, powers, and duties of the 
old trustees, but could only do so by compelling the old 
trustees to convey to the new trustee. 

But this point is founded upon an obvious misunderstand- 
ing of the Virginia statutes conferring jurisdiction upon the 


™s 


™s 


on 
oi 


courts of this State. It is true that the Code of 1860, ch. 
157, § 16, declares that— 


“The court of a county or corporation shall have juris- 
diction to hear and determine all cases at law or in chancery 
within such county or corporation which are now pending 
or may hereafter be brought in said court, except criminal 
vases, Kc., Ke., * * * and except such cases as are by 
law specially assigned to some other tribunal. The said 
court shall also have jurisdiction to hear and determine all 
motions and other matters made cognizable therein by any 
statute,’ &c., Ke. 

Code of Virginia of 1860, ch. 157, § 16. 


And it is also true that said code declares that— 


“The circuit court of every county or corporation shall hav 


jurisdiction not only of all matters made cognizable in such court 


by any statule, but also coneurrent with the court of such county or 
corporation in all cases in chancery, &e., &e., * * * except 
where it is otherwise expressly provided.” 

Code of Virginia of 1860, ch. 158, § 5. 

See Const. of Va., art. 6, §§ 1-7. 


And § 16 of ch. 157 of the Code of Va. of 1860, preserib- 
ing the jurisdiction of the county courts, being repealed, 
it was by the Code of 1873 declared that— 


“All causes at law and in chancery pending inthe county 
court on the day this act takes effect, of which said court 
has no jurisdiction under this act, shall be removed to the 
circuit court for such county, «c., * * and shall 
stand in all respects as they stood in the county court, and 
like proceedings shall be had and process issued as if said 
causes had been originally commenced in the circuit court.” 

Code of Virginia of 1875, eh. 154, § 7. 
See also Acts of Assembly of 1872-3, ch. 395, § 9, p. 
383; ch. 396, § 5, p. 354. 


The jurisdiction of the circuit courts was not repealed, and 
they still continued to have and (fo excreise general and statutory 
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chancery jurisdiction ; and the Code of Virginia of 1873 ac- 
cordingly declares that-— 


“7, * * * There shall continue to be establshed a 
circuit court, which shall be ealled the circuit court of such 
county or city or of such city and county, as the case may be. 

a The errcuit court shall have the SLE jurisdiction us is 
provided by law on the day before this act takes effect.” 


Code of Virginia of 1873, ch. 150, §§ 1, 2. 


And the said Code of Virginia of 1875 also specially pro- 
vides that in any case when a trustee or trustees in any deed 
of trust shall have died or removed beyond the limits of 
the State or shall decline to accept the trust any person inter- 
ested in the execution of the deed may apply by motion to 
the erreuit, county, Or corporation court of any county or ¢cor- 
poration in which such deed is recorded, who may appoint a 
trustee or trustees in the place of the trustee or trustecs named 
therein, and the trustee or trustees so appointed and accept- 
ing the same shall be substituted to all the rights, powers, 
duties, and responsibilities of the trustee named in said deed, 
provided that the grantor and grantee in said deed, their 
heirs or personal representatives, the creditor, surety, or other 
person intended to be secured thereby, or their personal 
representatives, shall have ten days’ notice of such motion, 
WC, 

Code of Virginia of 1873, ch. 174, § 8. 


By reference to the laws of Virginia we also find that— 


“There shall be for the city of Richmond ai circuit court, 
to be heid by the judge of the seventh circuit. The said 
court shall have exclusive, original jurisdiction of all causes, 
motions, matters, and things which are cognizable by iaw in 
other circuit courts of the ¢ ‘ommonwealth, whether now pend- 
ing or hereafter brought therein, except that said court shall 
have HO jurisdiction of rei suit or proceeding in chance ry, Ve. 
* * * unless by law such jurisdiction be specially given.” 

Code of Virginia of 1873, ch. 155, § 4. 


ty 
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And that— 


“5. There shall be for the city of Richmond a court of 
probate and record, to be called the chancery court of the eity 
of Richmond,” «ce. 

“6. The chancery court of the city of Richmond shall ez- 
ercise, EXCLUSIVELY, all jurisdiction now vested in circuit or cor- 


poration COURTS concerning . ” " THE APPOINTMENT, 
QUALIFICATION, AND REMOVAL OF FIDUCIARIES AND THE SET- 
TLEMENT OF THEIR ACCOUNTS: * * * = and shall have Ex- 


CLUSIVE jurisdiction of ALL SUITS AND PROCEEDINGS IN CHAN- 
CERY cognizable by lawin ANY circuit court of the Commonwe alth, 
and the said court and the judge thereof, respectively, shall have 
the same jurisdiction and powers and perform the same duties 
which by the provisions of chapter 175 are vested in and de- 
volve upon the circuit courts of the State and the judges thereof, 
respectively.” 
Code of Virginia of 1873, eh. 155, $$ 4, 6. 

And by an act of Assembly of April 15, 1874 (Session 
Acts 1874, pp. 224, 225), amending and re-enacting section 
6 of ch. 155 of the Code of 1875, relative to the jurisdiction of 
the said chanee ry court, all powers and yu isdiction (other than 
common law and criminal) then vested in ANY circuit or cor- 
poration court of the State were vested in the said chanes ry court, 
and in particular the purisdiction of substituting frustees hy mo- 
tion, upon fen days’ notice, conte rrod hy section S of chapte r 174 
of the said Code; and it was further provided that the stat- 
utes THEN in force, Or WHICH MIGHT THEREAFTER BE ENACTED, 
devolving any duly or conte rring Git) power or jurisdiction upon 
the circuit courts or the pudge s thereof, re Sy ctively, SHOULD BE 
CONSTRUED AS INCLUDING. THE CHANCERY COURT OF THE CITY 
OF RicnMonp and the judge thereof, respectively, except as 
to matters of common law or criminal jurisdiction; and all 
acts heretofore done and proceedings under and by virtue of 
any statute, except as aforesaid, are here by declared to be as 
lawful and valid as if such acts and proceedings had been 
done or performed by a circuit court or a cireuit judge. 


Acts of Assembly of Virginia of 1874, pp. 224, 225. 
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And, furthermore, said section 8 of ch. 174 of the Code of 
Virginia of 1873, in respect to the substitution of trustees 
was re-enacted and amended by an act of Marea 31, 1870 
(Acts of 1874-5, p. 423), and was made to apply to cases in 
which, THE TRUSTEES HAVING ACCEPTED A TRUST, IT IS IN 
THE OPINION OF THE COURT FOR THE BENEFIT OF THE 
TRUST FOR THEM TO RESIGN AND A NEW TRUSTEE OR TRUSTEES 
BE SUBSTITUTED IN THEIR PLACE, (which was the case in 
the Richardson chancery suit, Exhibit X). 


Acts of Assembly of Virginia of 1874-5, p. 425. 


Undoubtedly, therefore, the chancery court had full juris- 
diction, as a court of general chancery jurisdiction and of 
special statutory jurisdiction by motion, for the removal of the 
old trustees and the substitution of a new one in their place. 

But the further contention of the defense is that the 
special jurisdiction can only be exercised upon a_ ftechnical 
motion, and that it cannot be brought into activity by a bill 
in equity. The decree makes no allusion to the special 
statute, and it was not at all necessary that the jurisdiction 
thereby conferred should have been exereised. The gen- 
eral jurisdiction of the chancery court of the citv of Rich- 
mond as a court of general chancery jurisdiction was 
ample for such purpose, and especially it would seem as to 
trusts O} | rsonal property and such uncalled subscriptions. 

In Glenn vs. Williams this same objection was made; but 
the court, Alvey, J., say : 

“Whether the equity court in Virginia had power and 
jurisdiction to remove the trustees appointed by the corpora- 
tion and to appoint a new trustee in their place would seem to 
be too clear for question. It has long since been settled that 
courts of equity, by virtue of their qe neral chancery powers, 
have jurisdiction to accept the resignation of trustees or to remove 
them for cause and to appoint new trustees in their stead to 
execute the trust; and it is equally well settled that if the 
court have jurisdiction of the subject-matter were jrregulari- 
ties in the proceedings or in the appointment will not vitiate 


or 
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the order, nor can the regularity of the proceedings or of the 
appointment be inquired into in a collateral suit (citing au- 
thorities). But the real point of the objection here is, as we 
understand it, that the new trustee did not take, by the sim- 
ple appointment and by virtue of the decree, the right and 
power to institute this suit in his own name as trustee; that 
there should have been an assignment from the former 
trustees. In this, however, we do not agree. The decree ap- 
pointing the plaintify in EL PVess terms clothes and invests him 
‘WITH ALL THE RIGHTS AND POWERS, Ged charges him * WITH 
ALL THE DUTIES OF EXECUTING THE TRUSTS OF SAID DEED TO 
THE SAME EFFECT AS WERE THE ORIGINAL TRUSTEES THEREIN 3’ 
and as to all choses and rights of action pertaining to the 
trust this provision of the decree passed the right thereto to the 
new trustee as fully as the original trustees held it. Ile needed no 


formal assignment thereof from the original trustees; the decree 


itself Ope rated as adit assignment. It those trustees had been 
bevond the jurisdiction, or had fled the country, it would 
have been monstrous to contend that the trust should fail 
because a formal assignment from them to a successor In 
office could not be obtained. if WAS COME lent for a court of 
equily lo rnvest thes eb lrustlee mith all thee rights and powers 
held by the former trustees in re spect fn thi jit rsonal assels as- 
signed by the deed; and in this case the plaintiff by the 
decree 1s specially ‘authorized and directed la collect and rece we 
thee said call and assessment, and lo take such prompt steps lo 
that ( nd, hy eit or otheru Se . and aT suel, purisdiclions (IS hie Wiay 
he advised,’ Weare ot opinion, therefore, that the plaimtiff 
Was hot only legally appointed, but that he Was fully invested 
with right and power to bring and piaintain this action in 
his own name as trustees = 
Glenn vs. Williams, 60 Md., 119, 120. 
‘ 


Bui beyond question, though the chancery court made no 
direct reference to the said special statute, the decree adopted 
its identical language, and the Jurisdiction thereby conferred 
was exercised. The objection that such jurisdiction could be 
exercised only upon a teclinical summary motion Isa refine- 
ment n special pleading for which the day las long passed 
if it ever existed. A bill in equity, setting forth the objects 
and grounds of the motion and praying for the removal and 

b 
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substitution (Record, p. 40), and making all parties in in- 
terest defendants, is the most formal mode of moving the 
jurisdiction of the court into action and the most regular 
and comprehensive motion possible to be made—a subsist- 
ing and continuing motion from the day the bill was filed ; 
and when all parties in interest have been served with pro- 
eess and are before the court, and thus have full notice of 
the relief asked, it would be mere sticking in the bark to say 
that the proceeding was null and void because the notice 
given was more formal, and the grounds for the relief asked 
were more fulky stated than the law required. In this case 
the motion was made by all the creditors secured by the deed 
of trust (creditors all of whose claims had been approved 
and reported by a master commissioner of the court); the 
company, the grantor in the deed, was before the court, and 
the trustees came in and filed answers to the bill, in which 
they submitted io the relief asked (Record, p. 170), and they 
were accordingly removed by the court in the plain exercise 
of jurisdiction duly acquired. And as the decree was as to 
the company a decree pro confesso, and as to the trustees 
after consent, who could thereafter object to the action of the 
court ? 

Thompson vs. Wooster, 114 U.S., 104. 


The court would have had that power, as we have already 
seen, as i court of general chancery jurisdiction, and its 
jurisdiction certainly did not become void, nor was it dimin- 
ished because the operative effect of its decree was enlarged 
(if such were possible) by an enabling statute. 

Kven, therefore, if the bill had no other objects and 
functions than the removal of the old trustees and the 
substitution of a new one in their place, being the most 
formal and comprehensive proceeding by which the juris- 
diction of the court could be put in motion for the purpose, 
it would have been a full compliance with the mode of pro- 
cedure authorized by the statute, and would include it as the 
greater includes the less. 


ee 
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But the bill had other and far broader grounds and ob- 


jects, namely, the ascertainment of the debts of the com- 


pany secured by the deed, the judicial determination of the 
validity and construction and effect of the deed, the obtain- 
ing of an assessment and call upon the unpaid stock neces- 
sary for the payment of the debts in fulfillment of the trusts 
of the deed, and, generally, the execution of those trusts in 
favor of the creditors, including the supervision of the acts 
of the trustees and their removal and the substitution of 
others in their stead to prevent a failure of the trust; and 
for all of these objects undoubtedly the court as a court of chanee ry 
had general jurisdiction, and, upon service of process on the 
defendants, could have well exercised it if the special statute 
as to the removal and appointment of trustees, on motion, 
had never been made. 

by the terms of the statute cumulative and summary ju- 
risdiction wes given to that court for the substitution of 
trustees by motion, with the express effect of,operating a com- 
ple fe replacement of the o/d trustees by the we, 

And what the court did was simply lo exercise Its general 
and special jurisdiction at the same tim by il proceeding Ccothl- 
prehensive enough to embrace the requirements of jurisdic- 
tion as to both. 

In Virginia the practice of courts of equity is marked by 
the greatest liberality in respect of pleadings. Substance is 
never sacrificed to form, and forms of procedure are subordi- 
nated to the real ends of justice. Thus by Virginia practice 
an answer may be treated as a cross-bill (Mettert vs. Llogan, 
18 Gratt., 231). A bill of review may be treated as a petition 
for rehearing (Ambrouse vs. Keller, 22 Gratt., 769; Sands 
vs. Lynham, 27 Gratt., 292), and vice versa (Crickhard vs, 
Crickhard, 25 Gratt., 411). Astatutory motion may be treated 
asa petition for a rehearing. (Kendricks vs. Whitney, 2S 
Gratt., G46.) 

And a bill may be treated as a statutory motion and per- 
form all of its functions. 

Bowyer vs. Hill, 18 Gratt., 364. 
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substitution (Record, p. 40), and making all parties in in- 
terest defendants, is the most formal mode of moving the 
jurisdiction of the court into action and the most regular 
and comprehensive motion possible to be made—a subsist- 
ing and continuing motion from the day the bill- was filed ; 
and when all! parties in interest have been served with pro- 


eess and are before the court. and thus have full notice of 


the relief asked, it would be mere sticking in the bark to say 
that the proceeding was null and void because the notice 
given was more formal, and the grounds for the relief asked 
were more fulfy stated than the law required. In this case 
the motion was made by all the creditors secured by the deed 
of trust (creditors all of whose claims had been approved 
and report d by a master commissioner of the eourt): the 
company, the grantor in the deed, was before the court, and 
the trustees came in and filed answers to the bill, in which 
they submitted to the relief asked (Record, p. 170), and they 
were accordingly removed by the court in the plain exercise 
of jurisdiction duly acquired. And as the decree was as to 
the company a decree pro confesso, and as to the trustees 
after consent, who could thereafter object to the action of the 
court ? 
Thompson vs. Wooster, 114 U.S., 104. 


The court would have had that power,.as we bave already 
seen, as a court of general chancery jurisdiction, and its 
jurisdiction certainly did not become void, nor was it dimin- 
ished because the operative effect of its decree was enlargéd 
(if such were possible) by an enabling statute. 

Even, therefore, if the bill had no other objects and 
functions than the removal of the old trustees and the 
substitution of a new one in their place, being the most 
formal and comprehensive proceeding by which the juris- 
diction of the court could be put in motion for the purpose, 
it would have been a full compliance with the mode of pro- 
cedure authorized by the statute, and would include it as the 
greater includes the less. 
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But the bill had other and far broader grounds and ob- 
jects, namely, the ascertainment of the debts of the com- 
pany secured by the deed, the judicial determination of the 
validity and construction and effeet of the deed, the obtain- 
ing of an assessment and call upon the unpaid stock neces- 
sary for the payment of the debts in fulfillment of the trusts 
of the deed, and, generally, the execution of those trusts in 
favor of the creditors, including the supervision of the acts 
of the trustees and their removal and the substitution of 
others in their stead to prevent a failure of the trust; and 
for all of these olyjects undoubtedly thie court “as a court of chanes rij 
had general jurisdiction, and, upon service of process on the 
defendants, could have well exercised if if the special statute 
as to the removal and appointment of trustees, on motion, 
had never ‘been made. 

by the terms of the statute cumulative and summary ju- 
risdiction wes given to that court for the substitution of 
trustees hy motion, with the express effeet of,operating a com- 
pli fi replacement of the old trustees by the we. 

And what the, court did was simply to exercise its general 
and special jurisdiction al the same time by il proceeding com- 
prehensive enough to embrace the requirements of jJurisdic- 
tion as to both. 

In Virginia the practice of courts of equity is marked by 
the greatest liberality in respect of pleadings. Substance is 
never sacrificed to form, and forms of procedure are subordi- 
nated to the real ends of justice. Thus by Virginia practice 
an answer may be treated as a cross-bill (Mettert vs. Logan, 
1S Gratt., 251). A bill of review may be treated as a petition 
for rehearing (Ambrouse vs. Weller, 22 ‘Gratt., 769; Sands 


vs. Lynham, 27 Gratt., 292), and eee versa (Crickhard vs, 


Crickhard, 25 Gratt., 411). Astatutory motion may be treated 
asa petition for al rehearing. Kendricks rs. Whitney, 28 


Gratt., G46.) 
And a bill may be treated as a sta 
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utory motion and per- 
form all of its functions. 
Bowyer vs. lil, 18 Gratt., 364. 
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A motion for removal and substitution oc. trustees under 
the statute was actually madeand granted by petition in W., 
A.& G.R. R. Co. vs. A. & W. R. R. Co., 19 Gratt., 596: and, a 
fortiori, such motion ean be made by bill, which is in the 
nature of a petition and is indeed but a petition in an ex- 
panded and elaborate fori. 

In Bowyer vs. Hill, supra, the court below having treated 
a bill as a statutory motion, an appeal was taken to the court 
above, and it was urged in the court of appeals of Virginia 
that this was an error or irregularity ; but that court on such 


appeal, Joynes, J., said ; 


The proceeding in the present case has not therefore 
been in strict conformity with the statute. The proceeding 
is by bill an | not by motion, and the appeal is eae the decree 
, But as the bill embraced other 


Oli this bi] NC 


grounds ul hich gave the court jurisdiction, no Inconvenplence or 


additional expense resulted from embracing in it likewise 
such allegations, &c., as might have been made the ground 
of a motion under the statute. 

Bowver vs. Hill, 18S Gratt., 364. 


And the court In that ease accordingly proceeded to con- 
sider the case on appeal precisely as if a motion had been 
made in the strictest manner under the statute,and sus- 
tained the proceeding, the court below having acquired Juris- 
diction on other grounds just as in the Richmond ehancery 
suit. (/ 

It was in accordance with this liberal and convenient 


1: } : th ad 


. % . 
system ol! prearaing wna practice rhade the echaneeryv court‘o! 


; . . > ? . . . . . . + . . 
the city of Richmond exercised its jurisdiction in rendering 
° f ? } . } 
its comprehensive decree embracing all the objects of the 


4) a ] 1; - ¢] i } ; ; 
bill, including the absolute substitution of a new trustee in the 


y ] }] ary + 7 ] . ° 7 . . 1 
place o the ofd: and if Upon appedl, as We have Just seen, ac-’ 


. ? » ls } } . : } , — - . . I 

cording to established precedents in the supreme court of 
a : ro ewe b J - fr" im . j ’ | 

appeais Of \ rein) : het vu asclichi Jjk ILS well CLETCISEU, what 


has this Court to do wi th the matter In a mere col/ateral pro- 


7-7-7808 o hra eht under t] s nyt yrite : } ’ ] pag 7 
ceeulhe VTO\ Sit Under the authority ot the decree - 
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How can this Court hold that decree to be in any respect 
a nullity when it was rendered by a court of competent 
jurisdiction, having all the parties and the subject-matter 
before it and acting in accordance with the settled modes of 
procedure and practice bi thee fribunals of thee Slat ? 

In Shelton vs. Jones the court of appeals of Virginia 
elaborately considered the whole subject of the mode of 
proceeding in the removal and substitution of trustees. In 
that case there was the greatest apparent irregularity, both 
of form and of substance. Neitjier the representatives of the 
creator of the trust (who was deceased) nor the chief benefi- 
claries were before the court, and there was neither a petition 
nor bill filed nor notice quer Hi of a motion to the trustee. and the 
whole proceeding was of the simplest and most informal 
character. The life-tenant beneficiary of the trust merely 
Sé nt a li ller lo the court, requesting the re moval af thie frusles and 
the substitution of (wet one bi }, is pla é. The frustee appeared 
in court and consented lo the removal and substitution. There- 
upon the court ente red ait ord /" according!y. 

The validity of the substitution was afterwards attacked 
in a collateral proceeding, and the court of appeals held that 
the mode of proceeding was only important when the (rustee 
was resisting the application for removal; that, having ap- 
peared and consented to his removal, neither Ji/l, petition, 
nor formal notice to him was necess Lrij, and that the court be- 
Ing a court of general jurisdiction, its action, though irrequ- 
lar, was not void and could not be collaterally assailed, and that 
in such case, indeed, the question of jurisdiction enters into 
and becomes an essential part of the judgment of the court, 
which remains valid and hinding cyt rvwhere witil reversed. 


The court also say : 

“Tn England the uniform course 1s to proceed hy Fill. 
rhe object, ho doubt, Is Lo rive the «ce fendant (the trustee) 
the benefit of his answer. Whether in any of the 
States ” (apart from statute) “1t may be done Upon mere 
motion, the books do not show; but if that mode of pro- 
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ceeding is adopted with the consent of all parties before the 
court, especially the trustee whose office is to be vacated, 
the decree rendered therein until reversed is entitled to the SMAULE 
respect as any other decree of a competent court. ‘Yo hold other- 
wise is to substitute the mode in which an authority is exer- 
cised for the authority itself. Departure from the regular 
course of proceeding can never invalidate an act if the court 
has authority to do the act. A decree based upon a motion 
or petition cannot be a nullity if it would be valid when 
founded upon a regular bill in equity.” 


Shelton vs. Jones, 26 Gratt., 891. 


The right of the plaintiff in the case at bar to bring suit 
in other States in his own name upon the Richmond decree 
as such substituted trustee, without any formal assignment 
from the old trustees, has been sustained by the numerous 
decisions of the courts, both State and Federal, which have 


in the cases bronght by said trustee followed the decision of 


Glenn vs. Williams, GO Md., 119. 

In the District of Columbia, in the ease of Glenn, trustee, 
vs. Dodge (a similar case to the present case at bar), Mr. 
Justice Merrick, before whom the same was argued in the 
supreme court of the District of Columbia, holding a circuit 


eourt, held that— 


“1. Under the doctrine of the comity of States the supreme 
court of the District of Columbia will respect and maintain the 
decree of the chancery court of Richmond, Va.,as interpret- 
ing its power under the statutes of that State to make a de- 
cree transferring the property Ol a corporatiom from former 
trustees to a new trustee. ‘ 

“2. The court of chancery of Virginia has the power to 
make and declare assessments of stock of an insolvent cor- 
poration and to direct suits.be brought for them against the 
shareholders, and when the power is exerted the trustee is au- 
thorized, if the decree SO provide s, to proceed to recover by suil at 
law. 

“3. The trustee Widy maintain suits for such assessments IN 
HIS OWN NAME AGAINST THE SHAREHOLDERS. 

“4. ‘Phe right of property of the shareholder is a peculiar 


47 


sti itutory prope rty, and not a chose in action, within the old 
common-law rule requiring the (SSL NCE of a chose in action to 


sue in the name of the assignuor. 


Glenn vs. Dodge, 3 Central Rep., 283. 


So, in another of these cases in the same court, Mr. Justice 
Hagner decided in favor of the plaintiff, Glenn, on all points, 
and in his opinion said : 


“It is insisted that the claims for the 30 per cent. are 
choses in action, which cannot be transferred except by formal 
assigninent. But first it may be remarked that the right to 
exact this 30 per cent. as fixed by the decree was never In 
the former trustees at all; it was created by the chancery 
court by its decree, which declared that this assessment 
should be paid and collected.’ 


And after citing from 60 Md., 122, 125, and 124, to show 
that the Hability for the 30 per cent. arose only from the 
time of passing of that decree, Mr. Justice Hagner goes on 


to Say: 


“The only transfer required to be made by the old trustees 
according to the terms of the decree was all such estate and 
property as was then in the possession of the ofd trustees (see 
Record, }). 146): but the assessment of 30 per cent. created 
simultaneously by the decree was not in the Previous trustees, and 
was nol thie refore re quired tol thie subjectot franshe £ ‘The decree 
CL pre ssly authorizes thre collection of these dssessnients by thee rRES- 
ae | placntiff. - : The deeree appointing the plaintiff 
nD express terirns clothes and invests hin * with all the rights and 
powers aud charges hi re’ ith all thie duties of ececuling thre frusts 
of said deed lo thre Nelisie etlect (mS tere thie original fcustees 
therein.” And as to all choses and rights of action pertaining 
tothe trust this provision of the decree passed thee right lhereto 
to the new trustee as fully “us the original trustees held it. 
He needed no formal ee thereof from the origin: al 
trustees; the decree itself oper nae eT | 
But apart from the rt authority given by the decree 
to sue | think he had a right to matntain the action under 
the statute of the State of Virginia.” 
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And after reviewing the statutes of Virginia on the sub- 
ject (which we have referred to supra) he concludes by 


“Tn my judgment the act of the Assembly of Virginia ap- 
proved April 15, 1874, ch. 202, entitled ‘An act to amend 
and re-enact section 6 of chapter 155 of the Code of Vir- 
ginia, relative to the jurisdiction of the chancery court of 
the city of Richmond,’ removes any doubt on this subject and 
shows clearly that the chancery court of the city of Richmond 
possessed full authority to pass the decree in question, whether 
upon MOTION or upon a BILL filed like that in the present case, 
and that the trustee appointed under the decree of that court, 
by virtue of his appointment and without any formal transfer 
from his predecessors in ottice, became vested with all the rights, 
powers, and authority which belonged at the time to the pre- 
vious trustees or which would have devolved upon them under 
the said decree if they had remained in office. Unless the 
plaintiff have the right to sue by virtue of the decree and in 
this jurisdiction it would result that no one would be au- 
thorized to sue, and all these subseriptions in this District 
would remain unpaid and with no power to enforce them.” 
Glenn vs. Busey, MacArthur and Mackey’s Rept’s, 
454; 8. C., 3 Central Rep., p. 283, note. 


It is true that the general term of said court (Justices 
Cartter, Cox, and James sitting) afterwards decided against 
the plaintiff in the ease of Glenn vs. Busey, supra, but did so 
upon another and entirely different point from the one now 
under consideration, and in doing so held, so far as the 
question we are now considering is concerned, that the 
Richmond chancery court could by its mere decree transfer 
to the new trustee all the rights, powers, duties, and authority 
of the old trustees as fully as the same were vested in the 
old trustees. 

Glenn vs. Busey, 5 Mackey, 244; S. C.,15 Wash. Law 


R., 38. 


The decree in the Richmond chancery suit, therefore, 
peing passed upon full statutory jurisdiction, engrafted upon 


~ 
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general jurisdiction, the established rule as to presumptions 
not inconsistent with the record prevails in favor of the 
jurisdiction exercised, and the proceedings cannot be collat- 
erally attacked, though silent as to the mode in which juris- 
diction was acquired. 

There can be no doubt that the terms of the decree are 
broad and strong enough to operate an absolute and com- 
plete removal of the old and an absolute and complete substitu- 
tion of the new trustee in their place. For after a formal re- 
moval of the incumbents the decree proceeds in the very 
words of the statute (see Code of Virginia, 1875, ch. 174, 
and Acts of Assembly of Va., approved April 15, 1874, 
ch. 202) to declare that it is— 


Adjudged, ordered, and decreed that the said John Glenn 
be, and he is hereby, substituted and appointed trustee in the 
said deed in the room and stead of the said Hoge and Kelly, 
hereby relieved and removed, and that he be, and is hereby, 
clothed with all the rights and powers and charged with al! the 
duties of CX cuting the trusts of said deed to the same eflect “is were 
the original trustecs therein.” 


Record, p. 146. 


The substitution was as complete under the Virginia act 
as was the substitution under the New Jersey act in Yard 
vs. Lavison, 39 N. J. Kq., 356, 35S, and 389, in which, though 
no allusion was made to the act in the decree of appolnt- 
ment, the supreme court of New Jersey held that the trustee 
appointed was clothed by the act with all the powers of the 
trustee in whose stead he was appointed. So clearly is this the 
vase that this Court, in delivering the opinion in Hawkins 
vs. Glenn, said: 


“The jurisdiction of the Richmond chancery court to set- 
tle the construction of the deed of trust, to remorse the oriainal 
trustees and substitute another, and to ascertain the extent of 
the habilities and assets of the corporation is not denied.” 

Hawkins vs. Glenn, 131 U.8., 328. 
7 


IX. 


[It is also objected by the defense that the stockholders 
ought to have been made individually defendants to the 
Richmond chancery suit, and that the defendant in the 
present suit at bar not being a party to that suit in his in- 
dividual capacity is not bound by the decree therein or by 
anything done in said cause, and therefore is not liable in 
the present action. 

But all of the stockholders, as integral parts of the cor- 
poration, were represented by the corporation in that suit. 
Why, we would ask, should the stockholders have been made 
defendants to said bill in their individual capacities ? 

Where corporate rights aud interests are affected in any 
way those rights and interests should be asserted and de- 
fended both at law and in equity ip the corporate name. 

Forbes vs. The M., E.& P. R. R. Co., 2 Woods, 351, 552. 
Blackman vs. The C., R. & B. Co., 58 Ga., 189, 190. 
Farnum vs. B. V. M. Shop., 12 Cush. (Mass.), 508, 509. 
Holyoke B’k vs. G. P. M’f’g Co., 9 id., 584. 
Lane vs. School District, 10 Mete. (Mass.), 464, 465. 
Peirce vs. Somersworth, 10 N. H., 575, 376. 

| 


Brad |e V vs. Richardson, 2 Blatchford, C. Ct., 345. 


Aud a corporation must appear and answer under its cor- 
porate Seu 


B. & O. BR. R. Co. vs. Citv of Wheeling. 13 Gratt.. 62. 


= 
’ 


Brown vs. La Crosse R. R. Co.. 2 Wall.. 30]. 


XN » re | } ] ses ; . } ? ’ 7 > 
NOW tie aeed iC it to be established and 
MOnstrie a was 4 corporate ] } ae , — : . : 
+ Oui Wal cl Pporace LAC UCE il mereiv Convevers COr- 
es) *? ’ , » >? ’ 4h '? as ied . : ’ ] | * , ] } ° 
POPALe propervy. The (lilo ‘ured bv sald deed were 


Risin " ‘ ‘ . , ‘* . . . . 
merely corporate ¢ itors. he unpaid subseriptions in 


> , ; ; Ss - = 3. 
the hands of the stockholders which were sought to be sub- 


ad 


51 


jected to the claims of those creditors were, as we have seen, 
merely corporate assets. 
Ogilvie vs. Knox Ins. Co., 22 How., 388. 
sawyer vs, lloag, 17 Wall., 620. 
Sanger vs. Upton, 91 U.S., 60. 
Webster vs. Upton, 91 U.5., 66. 
Scoville vs. Thayer, 105 U.S., 154. 
G. P. R’y Co. vs. Fitler, GO Pa. St., 131. 
Mann vs. Pentz, 3 Comstock (5 N. Y.), 422. 
Payson vs. Stoever, 2 Dillon, C. Ct., 432. 
Marsh vs. Burroughs, 1 Woods C. Ct., 469. 
Adler vs. The M. P. B. M’f'g Co., 15 Wis., 61. 
Ward vs. Griswoldville M’f’g Co., 16 Conn., 600. 


The power to make an assessment and call which was 
sought to be invoked and enforced was, as we have seen, a 
corporate franchise. 

Hurlbut vs. Root, 12 Howard Pr., 512. 

Lionberger vs. B.S. Bk, 10 Mo. App., 507. 

. ¥. R’y Co. vs. Fitler, 60 Pa. St., 192. 

The W. C. & P. R. R. Co. vs. Thomas, 2 Phila., 508, 
OOD. 


Only corporate rights and interests were sought to be 
affected, and in such a suit the corporation alone isa proper 
party, and the stockholders not only are not in their indi- 
vidual capacities necessary parties, but they are not proper 
parties. This is established bv all the authorities. Indeed, 
in the ease of Dr. Salinon vs. The Hamborough Co., in the 
time of Charles II (cited and quoted from and fully ap- 
proved by this Court in the case of Sanger vs. Upton, 91 ULS., 
60), which is the earliest and the leading case on the subject, 
the bil] Was filed by creditors of the company egainst the com- 
pany and certain members of th COnMLpany, The court below 


dismissed the bill. The ereditors appealed to the lords. Their 


2 
lordships eft the dismissal to stand as to the individual 
members, but ordered “that the dismission for so much as 
concerns the said company be and do stand reversed,” and 
then, proceeding against the company alone, the court went 
on and itself decreed “an assessment and call upon the 
members.” 

Dr. Salmon vs. The Hamborough Co., 1 Cases in Chiy., 

204, 205, and 206. 


It is well settled that in bankruptey proceedings, where 
the corporation and its creditors are alone before the court 
upon the mere petition of the assignee in bankruptcy, the 
bankruptey court, under its equitable powers, can decree an 
assessment and call upon the stockholders without having 
them before the court in their individual capacities and with- 
out giving them any notice, and the assignee in bankruptcy 
may sue the stockholders upon such an assessment and call 
so made and hold them lable thereon. 

Upton vs. Hansbrough, 10 Nat'l B’k’cy Reg., 376, 
O44, O00. 

Pullman vs. Upton, 96 U.S S., 328. 

Webster vs. Upton, 91 U.S i bo, rs 8 

Scoville vs. Thayer, 105 U. , 145 to 147. 


And in asimilar case, where this same objection was urged, 
namely, that the stockholders should have been individually 
before the court when the assessment and ca!l was made, this 
Court, Swayne, J., said: 

‘It was not necessary that the stockholders (in their indi- 
vidual capacities) should be before the court when it (the 
assessment and call) was made.’ * * * Asa stockholder 
she (the defendant) was an integral part of the corporation. In 
the Piew ot the law ; she ‘as hi foie thre court in all the proceedings 
touching the hody of which she mais a member.’ 


Sanger vs. Upton, 91 U.S., 57 to 62. 
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This Court has applied the same rule to an order made by 
the Comptroller of the Currency under the 15th sec. of the 
national bank act. (Jd.) 
Kennedy vs. Gibson, 8 Wall., 505. 
Casey vs. Galli, 94 U.S., 677. 


The only authority which the bankruptcy court has to 
make an assessment and call in such eases is by reason of 
its equitable powers and of the chancery jurisdiction which 
has been engrafted upon the bankruptcy court. 


Sanger vs. Upton, 91 U.S., 61, 62. 

Upton vs. Hansbrough, 10 Nat'l B’k’ey Reg. R., 375, 
orn . 
010, 


And so the authorities conclusively show that a court of 
chancery can, at the instance of corporate creditors or their 
representatives, decree an assessment and call upon the stock- 
holders where the corporation and its creditors are alone before 
the court, without having the stockholders in their indi- 
vidual capacities parties to the suit, they being represented by - 
the corporation, and without giving the stockholders in their 
individual capacities any actual notice, and that the stock- 
holders can be sued upon the call and assessment so made 
and held liable thereon. | 

Howard vs. Whitman, receiver, 29 Ind., 559, 560. 
Glenn, trustee, vs. Williams, 60 Md., 115,116, 117, and 
118. 


In the last-mentioned case (which has now become a lead- 
ing one, and which has been cited and followed in all the nu- 
merous courts, both State and Federal, throughout the 
country, in which Mr. Glenn has been obliged to sue the de- 
linquent stockholders in order to compel them to pay up 
their subscriptions in obedience to the Richmond decree) 
the court, after an elaborate examination of the whole sub- 


54 
ject and a careful review of the authorities, concludes by say- 


ing: 


“Both upon principle and authority, therefore, we con- 
clude that the defendants cannot successfully defend this 
action upon the ground that they were not in their indi- 
vidual capacities parties to the decree that made the assess- 
ment and authorized the bringing of the action.” 


Glenn vs. Williams, 60 Md., 115, 116, 117, and 118. 


Indeed Hambleton and others, as stock holders of said cor- 
poration, filed‘a petition in the Richmond chancery suit to 
be made parties defendant in their individual capacities, and 
for «a rehearing of the eause. The court below decided 
against them,and an appeal was taken by them to the court 
of appeals of Virginia. That court said the company— 


“Was lawfully sued as such by its corporate name, and 
the individual stockholders were not prope r parties to such a suit, 
the president and directors being by their selection their rep- 
resentatives for this purpose. The appellants admit this as 
to any liveand going corporation, and claim, as the corpora- 
tion is dead, that by its deed of trust it assigned to trustees and 
ceased to exist; that in a suit by a ereditor or creditors gen- 
erally the suit against the corporation is in fact one not 
against the corporation, but against them as stockholders, and 
they are not represented by the company Nor by the drustees. 
By the law of this State (Code of 1873, ch. 56, § ol) ‘when 
anv Corpor ‘tion shall expr or be dissolved, or its corporate 
rights and privileges shall have ceased, all its works 
and property and debts due to it shall be subject to 
the payinent of debts due by it, and then to distribu- 
tion among the members according to their respective 
Interests; and such corporation may sue and be sued 
as before, for the purpose of collecting debts due to it, 
prosecuting rights under previous .contracts with it and en- 
foreing its liabilities and distributing the proceeds of its 
works, property, and debts among those entitled thereto. By 
which it is provided that notwithstanding its death it stands, 
for the purpose of being sued by creditors, just as it did while 
live and going, aud may sue and be sued as before, and that 
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the directory has assigned to trustees alters the ease only so 
far as to make the trustees necessary parties.” 
Hambleton vs. Glenn, 13 Va. Law Journal, 249 [de- 
cided in the court of appeals of Virginia March 14, 
1889. | 


The section quoted from the Code of 1873 is identical with 
section 30 of chapter 56 of the Code of Virginia of 1S60. 

The last utterance upon this subject has come from this 
Court in the ease of Glenn vs. Hawkins, which is a suit pre- 
cisely like the present suit, brought by the same plaintiff 
against a stockholder in North Carolina to enforce against 
him the call made by the Richmond decree. It was con- 
tended by the defendant in that case, as it had been in the 
case last above cited, that under the circumstances the stock- 
holders were necessary parties to the Richmond chancery 
sult, and that not having heen made defendants to that cause 
in their individual capacities they were not bound by the 
decree In that cause. 

This Court, by the Chief Justice, said: 

“ We understauad the rule to he otheru ise, and that the stock- 
holder is bound by a decree of a court of equity against the cor- 
poration in enforce ment of (} corporate duty, although not a 
party as an individual, but only through representation by the 
company. A stockholder 1s “oO lar an integral part of the Cor- 
poration that an the view of the law he is privy tor the proceed- 
ings touch ing the body of uf i ich he is a me mabe i 

Hawkins vs. Glenn, 151 U.S., 329. 


And after quoting at length from and approving of what 
Was said in Sanger vs. Upton, 91 U. S., 56,58; Morgan 
County vs. Allen, 105 U.S., 498, 509; Glenn vs. Williams, 60 
Md., 95, 116, and Hambleton vs. Glenn, 13 Va. Law Jour., 


242, this Court goes on further to say : 


“As the corporation, notwithstanding it may have ceased 
the prosecution of the objects for which it was organized, 
could still proceed in the collection of debts, the enforcement 


56 


of liabilities, and the application of its assets tothe payment 
of its creditors, all corporate powers essential to these ends 
remained unimpaired. We concur in the decision to this 
effect of the highest tribunal of the State where the corpora- 
tion dwelt in reference to whose laws the stockholders con- 
tracted (Canada 8. R’y vs. Gebhard, 109 U. S., 527) and in se 
whose courts the creditors were obliged to seek the remedy a: 
accorded. (Barclay vs. Tallman, 4 Ed. Ch., 123; B’k of Va. a 
vs. Adains, 1 Parsons Sel. Cas., 534; Patterson vs. Lynde, 112 
[1]., 196.) 

“We think it cannot be doubted that a decree against a 
corporation in respect to corporate matters, such as the 
making of an assessment in the discharge of a duty resting 
on the corporation, necessarily binds its members in the 
absence of fraud, and that this is involved in the contract 
created in becoming a stockholder.” 

Hawkins vs. Glenn, 131 U. S., 831, 382. 


The decree of December 14, 1880, in the Richmond 
chancery suit could not, indeed, be assailed in any other pro- 
ceeding in any other court, even for fraud. 

Nangue vs. Clapp, 101 U.S., 551. 


It issaid by the defense that there is nothing in the 
record to show that the chancery court of the city of Rich- 
mond knew at any time of the pendency of the Reynolds 
suit (of which we will have more to say hereafter); that 
the chancery court when it passed the decree of December 
14, 1880, not only did not know of the Reynolds suit, but 
did not know that a receiver had been appointed in the 
Reynoids suit, or that an injunction had been granted in 
the Reynolds suit (Reeord, p. 262), and did not know that 
when the cause was referred to a commissioner, on q 
August 6, 1879 (Record, pp. 55, 56), and when the com- | 
missioner made his report, on June 19, 1880 (Record, p. 
61),and when the commissioner made his amended and 
supplemental report, on December 8, 1880 (Record, p. 
171), in the Richmond chancery cause, there was a receiver 
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in the Reynolds suit and an injunction pending in the 
Reynolds suit; and did not know that it was only on De- 
cember 10, 1880 (a few days before the decree of Decem- 
ber 14, 1880), that in the Reynolds suit, by a decree there- 
in, the order appointing a receiver in the Reynolds suit was 
vacated, annulled, and set aside, and said receiver discharged 
and exonerated, and the injunction theretofore granted in 
said cause dissolved and the said Reynolds suit dismissed 
(Record, p. 280), and the deferse claim that had the chan- 
cery court of the city of Richmond known of these facts it 
would not have passed the decree of December 14, 1880, 
and that therefore the defendant in the case at bar should 
not be bound thereby. 

But the corporation was a party defendant, both to the 
Reynolds suit (Exhibit Y) and to the Richmond chancery 
suit (Exhibit X), and was before the court in both of those 
suits, and it and its president and directors and its stovk- 
holders, as we have seen, were charged with notice of all 
that was done in either or both of those eases. If there was 
anything in the Reynolds suit or in anything that was done 
therein to prevent the passing of the decree of December 
14, 1880, it was a matter of defense against that decree 
and should have been pleaded and proved in the Richmond 
chancery suit (Exhibit X) in opposition to and before the 
decree of December 14, 1550, was passed. It was cer- 
tainly not incumbent upon the plaintiffs in that case to 
establish any matter of defense against their own bill; it was 
incumbent upon the corporation, its president and directors 
and its stockholders, to plead and prove or cuuse to be pleaded 
and proved their own defense, if they had any, against the 
rendition of the decree of December 14, 1880. Not hav- 
Ing done SO, they cannot now resist the decree of December 
14, 1880, on the ground of their own failure to make de 
fense to it. 

It is not to be forgotten that the record in the case at bar 
shows that the suit (Exhibit NX) in the chancery court of the 
5 
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city of Richmond is still pending. The proceedings are still 


going on in that case. ‘Thesubstituted trustee, after collecting 
the unpaid subseriptions from the stockholders, has to bring 
them into that court, and distribution has yet to be made in 
that court. he trustee Is subject to the order of that court, 
and if for any reason a stockholder thinks he should not 
collect the unpaid subscription from such stockholder it 1s 
for ‘hat court, upon a proper showing being made before it 
by such stockholder, to relieve such stockholder. 

Lhe (1 Né fi that court 73 sfuld open to the stockholders, and the 
ng is a conclusive answer to any objection (even fraud) that may 
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gage was foreclosed by a decree in the Ellis suit, and the fore- 


closure having been perfected the trustees, pursuant to a de- 


eree made in June. 1875. in the Ellis suit. conveved the mort- 
gaged premises to the New York & New England R. R. Co, 


(in July ‘, ISSO, Graham gsa stockhoider filed a Dill In 


equitv in the erreult eourt of tlie ited’ States for the dlts- 
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trict of Massachusetts, on pDehalfl of Gimseifand of other SLOCK- 
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holders and ereditors Oo! the companv. to set aside Lie bonds, 
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tne Inortgage, the Ellis foreclosure suit. and the bankruptey 

. . . , . . . , . 
proceedings on the ground of fraud in all of them. This 
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question, is still in its nature interlocutory and open to re- 
view by the court, upon petition or motion in the cause or 
by bill of review, for good cause shown (citing authorities). 
The plaintiff has, therefore, an ample and complete remedy 
for all alleged crievances in the State court, and there is no 
oceasion for his application to this Court for relief by bill 
in equity. The decree of foreclosure, therefore, now in full 
foree and unrevoked, is a bar to this suit..” 

These views, so well expresséd, are conclusive of this 
branch of the case and require nothing more to be said. 

The mortgage being a valid mortgage,even If some of 
the bonds, Ke., were Invalid, and the right of redemption 
having passed to the assignees in bankruptcy and been re- 
leased by them to the New York and New England Com- 
pany, and a4 demurrer having pointed that out, the bill was 
amended so as to allege that the bankruptey proceedings 
were void for fraud. It is claimed that those proceedings 
were a part of the conspiracy of Ellis, Lane, and others, to 
which Adams, the petitioning creditor in bankruptey, be- 
came a party, to wreck the road, and that the petitioning 
creditors’ debt was insufficient to give the bankruptey court 
jurisdiction, * 7 The plaintiff and all shareholders 
whom he represents form an integral part of the corpora- 
tion, and as such were parties to the bankruptey proceed- 
Ings. He is therefore bound by the decree and cannot im- 
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peach It coliaterally in this sult. 
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Graham vs. B. H. & E. R. R. Co., 118 U. S., 161, 172, 
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X. 


Let us now consider the defendant’s second plea. 

It is claimed by the defense that even conceding that the 
stockholders everywhere are bound by the judicial proceed- 
ings in Richmond in respect to all these matters, vet that 
the substituted trustee can be regarded only as the receiver 
of a foreign corporation attempting to collect its assets in 
another jurisdiction. 

Ev gratia, suppose we were to grant this to be true (which 
we do not), yet it does not follow that,zunder the circum- 
stances of this ease the substituted FOCEH EY, 1S quasi receiver 
might not sue in the courts of this District or of sister States 
to collect the trust assets confided to his bonds. Booth vs, 
Clark, 17 How.., Dro, is doubtless vood law as applied to the 
facts in that Cuse, but its broad statements, without due 
qualifications and restrictions of the general principle in- 
volved, have led to much confusion of thought end mis- 
understanding of the principle and to many loose statements 
of the text books Upon the sub}: Ct. Let us SUP pose, then, for 
the sake of argument, that the plaintiff was suing merely 
as a receiver appointed by the Virginia court and not tn his 
double capacity both of an appointee of that court and also 
of a trustee under the corporation s deed of assignment. 

Of course, if a mere receiver is permitted to sue In another 
State it must be upon the principle of international comity. 
The whole mitter in such Cuse aE pends UPot that degree of 
comity which a State under the cireamstances of a given 
case may deem it respectful, right, and proper to extend to 


the duly authorized agent of a-sister State for the aid of its 
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not be extended to take assets out of another State Upotl 
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within the State; but if no such condition of facts exists 
there is nothing in the law of comity to prevent the enter- 
tainment by the courts of a sister State of a receiver of a cor- 
poration of another State to collect its assets. The foreign 
corporation itself has no legal existence, except in that extra- 
territorial jurisdiction from which it derives all of its au- 
thority and power to act at all or tosue and be sued, and yet 
it is permitted to make contracts, acquire property, and carry 
on business, and to sue and be sued, and to plead and be im- 
pleaded in another State. All of this is allowed to a foreign 
corporation ; and, upon principle, why should not a receiver 
deriving authority from the same source from whence the 
corporation derived its existence and powers be entertained 
by a sister State or jurisdiction ? 

Accordingly we find that the modern decisions establish 
such jurisdiction where the rights of local creditors, as re- 
spects property in the jurisdiction, are not involved, and in 
proof see the following cases : | 

Bank vs. St. John, 29 Barb., 585. 

Lombard B’k vs. Thorpe, 6 Cowen, 46, 47. 
Bidlock vs. Mason, 26 N. J. Eq., 230. 

Cohill vs. Wooldridge, 8 Bar. (Tenn.), 580. 
Grayden vs. Church, 7 Mich., 386, 52, 53, and 54. 
Mann vs. Cooke, 20 Conn., 178. 

Bagby vs. A., M. & O. R. R., 86 Pa. St., 291. 
Dayton vs. Borst, 7 Bos., 115. 

Dayton vs. Borst, 31 N. Y., 435, 438, 439. 


And this is in precise accordance with the views ex pressed 
by Mr. Justice Miller: 


“It is perhaps true that, where duly appointed and au- 
thorized, a receiver may ordinarily sue in another State. 
This power when it exists arises from comity in the absence 
of special statutory regulation, atid it is,in general, subordi- 
nate to the rignts of local creditors as respects property within 
the jurisdiction where such a suit is brought.” 

Chandler vs. Siddle, 3 Dillon C. C’t, 479; S. C., 10 
Nat'l B’k’cy Reg. R., 238. 
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And the authorities are equally full to show that the 
necessity for the receiver to sue or any supposed irregulari- 
ties in the proceedings of his appointment cannot be ques- 
tioned collaterally. 

Stewart vs. Lay, 45 Iowa, 604. 

Schoonover vs. Hinkley, 48-id., 82. 

Cook vs. Cit. B’k, 73 Ind., 256. 

Howard vs. Whitman, 29 Ind., 597. 

Ward vs. Farwell, 29 I1l., 593. 

Att’y Gen’! vs. G. Ins. Co., 77 N. Y., 272. 

Whittlesey vs. Frantz, 74 N. Y., 457 
Jay vs. De Groot, 17 Abb. Pr. (N. Y.), 36, note. 


[n the case at bar no creditor of the corporation in this 
District has acquired any previous lien by attachment or 
otherwise. There is no contest between the plaintiff and 
any creditor of the corporation whatever. No question 
arises between theirrelative rights. No creditor of the com- 
pany in this District has set up hisclaim or his rights against 
the plaintiffs action. 

And since the courts of the District of Columbia are not 
called upon to protect the rights of any creditor of the cor- 
poration in the District of Columbia there is no reason why 
they should not by comity allow the plaintiff to sue in this 
District were he merely suing as an ordinary common-law 
receiver appointed by a Virginia court. 

But the plaintiff is vested not merely with the ordinary 
powers of a common-law receiver. Ile is even as the ap- 
pointee of the Virginia court Invested with great and extra- 
ordinary rights, powers, and duties. He represents, as we 
have already shown, both the corporation and its creditors. 
He has all the right, title, and interest of ali the parties to 
the Richmond chaneery suit and is,as we have shown, fully 
“authorized and directed to collect and receive this assess- 
ment and eall from the stockholders and to take such prompt 
steps to that end, by suit or otherwise, and in such jurisdic- 
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tions as he may be advised” (Record, p. 162). He not 
only represents the corporation and its creditors, but also is 
invested as such substituted trustee with all the rights, pow-_ 
ers, and duties of the old trustees under the corporation’s 
deed (Record, p. 146), and he sues by virtue of all his title, 
rights, powers, duties, and authority in all capacities. 

As substituted trustee the plaintiff represents, as we have 
seen, the rights of all the creditors, wherever they are and in 
whatever States they may be. No creditor, as we have seen, 
could sustain any suit in any State or jurisdiction In oppo- 
sition to the plaintiff's title and rights under the deed of 
assignment, norset Up any claim nor acquire any lien in 
opposition to the plaintiffor to the terms of said assignment. 


, , ° , 
wruage of this Court: 


To use the la 
‘ By the deed the subscriptions, so far as unealled for, 
passed to the trustees, and the creditors were limited to the 
relief which could be afforded under it.” 
Hawkins vs. Glenn, 131 U_S., 335. 

It was the opinion of Mr. Justice Hagner in our local 
eourt that the plaintiff had yrreater powers than a itinere re- 
t he was a trustee by appointment of the 
court and by the contract of the parties, and that suing as 
such trustee he could maintain his action in this Distriet. 

Glenn vs. Busey, MacArthur & Mackey, 404. 


Aid this decision was afterwards followed by the decision 
of Mr. Justice Merrick to the saine effect. 


‘7 : : , ‘> . . ? , +) 
(riehhl vs. Doda ,o Central Rep., “Oo. 


The plaintiff's right to sue in Maryland was expressly 
sustained in the case of Glenn vs. Williams, 60 Md.; 119, 120 : 
and in Hawkins vs. Glenn this Court sav: 


‘This deed was not only upheld and enforeed by the de- 
cree of December 14, LSS0, but also the power of the sub- 
stituted trustee to collect the assessment by suit in his own 
name was declared by the court of appeals of Virginia in 
Lewis adm’r, vs. Glenn, 65. E. Rep., 866, &e.” 
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And cite also on pages 327 and 325 numerous decisions of 
the various courts, both State and Federal, which have held 
the sameway. 

Hawkins vs. Glenn, 151 U.S., 355. 


We therefore submit that the judgment of the Court 
should be for the plaintiff upon the defendant’s second plea. 


Al. 


Let us now consider the question of laches. It is claimed 
by the defense that the creditors should have obtaied a call 
before they did. 

The original bill in the Richmond chancery suit prayed 
for process against the corporation, its officers, and the trus- 
tees named in the deed of trust (Record, p. 33), and this 
original bill was filed on December 4, 1871 (Record, p. 27). 
Even if process had never issued on the same, still this 
would have merely been the fault or omission of the court 
or of its officers, and not of the plaitilf In the case. The 
prayer for process was the impetration of the writ, and the 
suit was duly instituted when the bill containing such a 
prayer for process was filed. 

Percell vs. Blannerhassett, 5 Jones and Latouche, 45. 


The record shows that the trustees, the officers of the cor- 
poration, and the stockholders set the creditors at detiance 
and obstructed them at every point and in every way that 
they could, and denied them access to the books of the com- 
pany, Gave none of the information hecessary to enable the 
creditors to do anything, and did nothing themselves to ob- 
tain the relief which was so much needed by all the credit- 
ors (Record, pp. 37 to 40). 

See Glenn vs. Williams, 60 Md., 124. 


Process was issued against and served upon the corpora- 
( 
9 


eee et cease ee 
2 ae etm ee a 


66 


tion, its officers, and the trustees under the deed of trust to 
pppens ane enema Cae args and amended bills of com- 
plaint (Record, pp. 26, 27, 50, ol, 52), and as against the de- 
fendants in said suit there was also publication and posting 
f the writ (Record, pp. 53, 54, and 55), and no delay in the 
aia: Mis tac Aenea the writ to the rendition of 
the decree can be charged against the plaintiff. 

This Court said, in Scoville vs. Thayer: 

“The lapse of time between the filing of the petition for 
ment and the decree of the bankruptey court 
thereon 1 ‘chargeable to continuances made by order of the 
to the Opposition of the stockhol lers referred to. 
It does not lie in the mouth of the defendant to Say that, 
while the steps necessary to fix his liability and limit its 
amount were being taken, the bar of the statute has inter- 


ee ——£ 
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vened and cut off his hability. 


coville vs. Thayer, 105 [ 
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This Court, however, by a more recent decision, has con- 
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The deeree of the Richmond Chancery court determined 
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statutes OF ilinitations or the application ol the doctrine of 


laches. 


Hawkins vs. Glenn, 131 U. S., 332. 
XII. 
Let us now consider the defendant’s 3rd. 4th. 5th. and 6th 


plane, and thee qian aia aaaete dhlaiMatiias 

[It is admitted in the agreed statement of facts that the 
defendant Is the subseriber for 150 shares of the stock of the 
Nationa] expr == and Transportation Company, il body COr- 
porate, XC., ol thr par value of 8100.00 each, and that he is 
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aetna gle oW additional shares of said stock, and that 
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pay for each and every share so subscribed fer by the said 
defendant, and so assigned to said defendant respectively the 
sum of $100.00, in such installments and at such times,as 
and when the said defendant might be lawfully called upon 
and required to pay the same, according to the legal tenor 
and effect of the law under which said company was so in- 
corported and said subscription to said stock made by said 
defendant and said assignment made,” &e., (Record, p. 23), 

“whereby, &c., said defendant was received and 
admitted as a stockholder in said company,’ &e., (Record, p. 
23),* * * “and at the time said deed of trust (of Sept. 
20, 1866) was executed and delivered and at the time the 
debts and liabilities thereby secured were incurred was a 
stockholder in said company under the subseription and as- 
signment aforesaid and the holder of said stock subscribed 
for by him and assigned to him respectively as aforesaid, 
and has continued to be the holder thereof up to the present 
time, and that the company al the time of the execution 
and delivery of said deed in-trust had called for and re- 
quired to be paid for by the persons legally bound to pas 
therefor, including the defendant, only 20 per cent. of the 
par value of said stock, and had suffered and permitted the 
residue of said par value of said stock, including the amount 
for which the defendant is sued in this cause, to remain un 
called for in the hands of the persons legally liable to pay the 
same, including the defendant, and that the amount for 
which the defendant is sued in this cause had notthen been 
paid and never has since been paid by the defendant, « ither 
in Whole or In part.” (Record, }?. 24.) 

It is also agreed “that the law of the State of Virginia 
may be referred to as part of the agreed statement of facts ” 
(Reeord, p. 25). Itis also admitted that the defendant “ un- 
dertook and agreed to sue and be sued, implead and be im- 
pleaded, contract and be contracted with, in said corporate 
name as to all matters touching and affecting the property, 
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p. 23.) 
The law of Virginia so provides. 
Code of Va. 1860, ch. 56, § 1. 
Code of Va. 1875, ch. 56, § 1. 


And it also provides that— 


“Upon every subscription for shares ip any joint-stock 
company, «c., there shall be paid upon each share two dol- 
lars at the time of subscribing, and the residue thereof as 
required by the president and directors.” 

Lode of Va. 1860, ch. 57, § 3. 
Code of Va. 1878, ch. 57, § 3. 


“No stock shall be assigned on the books without the 
conseut of the company until all the money which has be- 
come payable thereon shall have been paid, and on any 
assigninent the assignee and assignors shall each be liable 
for any installments which may have accrued or which may 
thereafter accrue, and may be proceeded against in the man- 
her before provided.” 

Code of Va. 1860, ch. 57, § 24. 


' a. 7 wi. 7 © Oo 
| | A. io, 06,8 ; 
Code of Va. 18 ch. 57, § 26 


“A person in whose name shares of stock stand on the 
books of a company shall be deemed the owner thereof as 
it regards the company.” 

Code of Va. 1860, ch. 57, § 2A. 


Code of Va. 1873, eh. 57, § 27. 


— 


The laws of the State enter into and form a part of the 
contract of subscription. 
We submit, therefore, that the defendant as a stockholder 
was bound by the Richmond decree, and that the cause of 
° action of the plaintiff against the defendant did not accrue 
until the decree of December 14, 1880. 


W here, as in the case at bar, a stockholder’s subscription 


duties, rights, and obligations of said corporation.” (Record, 
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was to be paid “as and when called for by the president and 
directors,” it has always been held that the corporation could 
not itself sue a stockholder for any part of his unpaid sub- 
scription without first making an assessment and call for the 
same. 

Sinkler vs. The Turnpike Co., 5 Pa. (Penrose & Watts), 

156. 

Brown vs. Union Ins. Co., 3 La. Ann., 183. 

singham vs. Rushing, 5 Ala., 406. 

Mann vs. Pentz, 3 Comstock (5 N. Y.), 422. 

Robertson vs. Sibley, 10 Minn., 329. 


Nor can a sheriff on a judgment and execution against a 
corporation levy on the unpaid subscription and sue the 
stockholder for the same without an assessment and eall first 
being made therefor (Robertson vs. Sibley, 10 Minn., 327 
to 330); nor can the unpaid subscriptions be garnisheed at 
law by a judgment creditor of the corporation before there 
is an assessment and eall, though the called part is subject 
to garnishment. 

singham vs. Rushing, 5 Ala., 406. 
Brown vs. Union Ins. Co., 5 La. Ann., 182, 183. 


And in a case where tiie corporation had made an as- 
signment for the benefit of its creditors, but had not 
‘alled for the unpaid subscription, the assignees did not 
go into equity to obtain an assessment and call; but (unlike 
the case at bar), without getting any such equitable relief, 
undertook themselves to make an assessment and call, and 
sued the stockholders thereon at law. The court decided 
against the plaintiff in that case on the ground that the 
making of an assessment and call was a “condition pre- 
cedent” which must be performed before the cause of action 
arose. 

Hurlbut vs. Root, 12 How. Pr.,511 and 512. 
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And so ina similar ease the court, Miller, J., held that 
a receiver could not sue a stockholder for his unpaid sub- 
scriptions in an action at law on the contract without “a 
all or assessment or something standing in the place 
thereof and equivalent thereto, either by the company or 
bya proper court,in order to make the defendant liable.” 
Chandler vs. Siddle, 3 Dillon C. Ct., 480; 8. C., 10 
Nat'l B’k’ey Reg. R., 238, 239. 
And the same is true of a receiver under the national 
banking acts. 
' Kennedy vs. Gibson, § Wall., 505. 


In aii of these cases the corporate creditors or the repre- 
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indebted to the company until a call was made upon them ; 
that their agreement was to pay when called upon as 
stockholders, and that such call was a prerequisite to lability, 
and that the defendant had paid all that had been called or 
required by the company. The court held that the receiver 
had no right to. sue the stockholder in equity any more 
than at law, without first obtaining a call from the company 
or from a proper court. 


Mann vs. Pentz, 3 Comstock (N. Y.), 422, 425. 
? j ? 


To the same tenor and effect is the precisely similar case of 
Adler vs. The M. P. B. M’f’g Co., 15 Wis., 64. 


In the case of Glenn vs. Williams the court Say: 


“The contract contemplated the exercise of judgment and 
discretion on the part of the president and directors as to 
the times and amounts of future payments on the stock, and 
there was nothing due from the stockholder until such 
amounts were determined on and regularly called for. 
Until a regular call was made there was no unconditional 
liability on the part of the stockholder to pay. Until then 
he could not know when to pay or how much he would be 
required to pay. The subscription, therefore, was condl- 
tional as to the times and amounts of pavinent, and COLSe- 
quently there was no fixed obligation of the stockholder to 
pay and no right of action against him until an assessment 
and call, made either by the president and directors or by 
the order of a court of competent jurisdiction. It 1s forthe 
amount of the assessment made that the right of action 
accrues, and not fer the whole balance of the unpaid sub- 
scriptions, unless the whole amount be called for, and it is 
only from the time of the assessment and call made that 
the statute runs in favor of the defendant. This is the 
settled doctrine Upon the subject, and it has b en fully rec- 
ognized and approved in this court (citing authorities) 
Here the defendants were only bound to pay upon a general 
assessment made upon all the stock subseribed, and only for 
the Purpose of paving off the lreabesditie sof the corporation. 
Until it was ascertained what amount and what proportion 
of the unpaid subseriptions would be required to discharge 
those liabilities no assessment could be made,and until then 
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his obligation to pay, as to time and amount, was not fixed 
and determinate. It was only from the time of the assess- 
ment made by the decree of the court in Virginia that the 
statute of limitations began to run, and it was only from 
that time or the time of demand made of the defendants for 
payment of the assessment that the right of action accrued 
to the plaintiff as trustee.” 
Glenn vs. Williams, 60 Md., 122, 128, and 124. 


And in Scoville vs. Thayer, this Court say: 


“Tt is well settled that when stock is subscribed to be paid 
upon call of the company and the company refuses or neg- 
lects to make the call a court of equity may itself make the 
call if the interests of the creditors requires it. The court 
will do what it is the duty of the company todo. * * * 
But under such circumstances, before there is any obligation 
upon the stockholder to pay without an assessment and call 
by the company, there must be some order of a court of com- 
petent jurisdiction, or at the very least some authorized de- 
mand upon him for payment; and it is clear the statute 
of limitations does not begin to run in his favor until 
such order or demand. * * * He was under no obliga- 
tion to pay anything until the amount necessary for him to 
pay was at least approximately ascertained. Until then his 
obligation to pay did not become complete. * * * No 
action at law would lie to recover the unpaid balance due 
on the stoek until this was done. The proceeding for an 
assessment in the bankruptcy court was in effect a proceed- 
ing to accomplish two purposes—first, to set aside the con- 
tract between the company and the stockholder (which was 
an agreement that the stockholders should not be called 
upon to pay up their unpaid subseriptions); and, second, to 
fix the amount which he should be required to pay. Until 
these things were done the cause of action against the stock- 
holder did not accrue, although his primary obligation was 
assumed at the time when he subscribed the stock. * * * 
In short, until an unconditional liability to pay something 
is fasiened on the debtor no action can be maintained against 
him, and the statute of limitations does not begin to run in 
his favor.” 

Scoville vs. Thayer, 105 U.S8., 153, 155, 156, 158, and 


159. 
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The latest decision of this Court is, however, conclusive. 
Mr. Chief Justice Fuller, in delivering the opinion of the 
Court, says: | | 
“ By the deed the subscriptions, so far as uncalled for, 
passed to the trustees, and the creditors were limited to the 
relief which could be afforded under it, while the stock- 
holders could be subjected only to equality of assessment, 
and as the trustees could not collect except upon call, and 
had themselves no power to make one, rendering resort to 
the president and directors necessary or failing their action, 
then, to the courts, it is very clear that the statute of limita- 
tions could not commence to run until after the call was 
made.” 
Hawkins vs. Glenn, 181 U. S., 333. 


And after citing from Scoville vs. Thayer, 105 U.S., 
145, 155, and approving fully of the decision in that case, 
the Court go on to say: 

“These considerations dispose of the alleged error in not 
sustaining the defense of the statutory bar,” and affirmed the 
judgment of the court below in favor of the plaintiff. 


Hawkins vs. Glenn, 131 U.S., 334, 336. 


Unless, therefore, there be something in the third, fourth, 
fifth, and sixth pleas and the agreed statement of facts to vary 
the decision of this case from the decision in the case of 
Hawkins vs. Glenn the plaintiffs entitled to judgment upon 
the third, fourth, fifth, and sixth pleas. 

That an assessment and call was necessary before the 
statute of limitations began to run must under the author- 
ities be conceded. 

The stipulation admits that at the time of executing the 
deed of trust of September 20, A. D. 1866, only 20° per 
cent. of the unpaid subscriptions had been called for, and 
that the residue, including the amount for which the de- 
fendant is sued in this cause, had been allowed to remain 
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unealled for in the hands of the persons legally liable to 
pay the same, including the defendant. (Record, p. 24.) 


1. Under the third plea it is claimed that the cause of action 
did not accrue within three years before the institution of 
this suit, which was instituted on the 11th day of December, 
A. D. 1883, but that it accrued at the date of the execution 
of the deed of trust of September 20, 1866. 

It is claimed by the defense that the deed of assignment 
of September 20, 1866, took the place of an assessment and 
call and entitled the trustees named in the deed to sue at 
onee, and accordingly that the statute of limitations com- 
menced to run from that time. The deed itself shows the 
reverse ot this, and the decree of December 14, LSSO, COl- 
clusively establishes the reverse, and conclusively establishes 
that before the date of that decree the 80 per cent. had never 
been called for (Record, p. 161). The deed does not say 
that the trustees are to collect any moneys except such as 
are “ payable.’ Until the 80 per cent. was called for it was not 
pavable. Nor does the deed purport to make any assess- 
ment or to make any eall. - The construction of the deed of 
September 20, 1866, and the question of whether the 80 per 
cent. had ever been called for or not was, however, before 
the Richinond court, and was adjudicated by its decree of 
December 14, 1880, aud adjudged to be uncalled; and this 
decree, whether right or wrong, must be final and conclusive 
upon the defendant in this case. Before the court could 
make an assessment and eall upon the stockholders it had 


to, and the court did, adjudicate and decide that the amount 
had not before been called for. The whole matter Is res adju- 
dicata by the decree of December 14, 1880. (Record, p. 161.) 

The third plea, however, requires no further discussion, as 
that deed and its legal effect were before this Court in the 
case of Llawkins vs. Glenn, in which case it was established 
that the cause of action did not accrue until the decree of 


December 14, 18s. 
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The Court say: 


“The jurisdiction of the Richmond chancery court to set- 
tle the construction of the deed of trust to remove the 
trustees and substitute another and to ascertain the extent 
of the liabilities and assets of the corporation is not denied. 
*« * * The decree of the Richmond chancery court. de- 
termined the validity of the assessment. * * * The court 
may have erred in its conclusions, but its decree cannot be 
attacked collaterally, and, indeed, upon a direct attack it has 
already been sustained by the Virginia court of appeals 
(citing Hambleton vs. Glenn, supre). 


Hawkins vs. Glenn, 151 U. S., 328, 352. 


The judgment of the court must therefore be for the plain- 
tiff on the defendant’s third plea. 


2. The same is true of the sixth plea, which alleges that 
the cause of action did not accrue within three years before 
the institution of this suit, but that it accrued at the time of 
the filing of the bill in the ease of Glenn vs. N. E. & T. Co., 
in which the decree of December 14, 1SS0, was passed, inas- 
much as the question raised by that plea was necessarily 
passed upon in the Richmond chance-y suit and decided by 
the decree of December 14, 1880, and made res adjndicata by 
said decree, and inasmuch as the question raised by the sixth 
plea was also necessarily passed upon by this Court in the 
case of Hawkins vs. Glenn, 151 U.S., 528, 332. 

The sixth plea in fact asserts that the right to sue for an 
assessment and call began before the court had decided to 
make any assessment and call. 

That the cause of action accrued at the time the suit was 
instituted to procure an assessment, whereas this Court has 
decided that the cause of action did not acerue until the de- 
cree levying the assessment was rendered. 

The judgment of the court must therefore be for the plain- 
tiff on the defendant’s sixth plea. 


> 


10 


3. The plaintiff is also entitled to judgment on the fourth 
plea. 
The fourth plea alleges that the cause of action did not 


acertie within three vears before the institution of this suit, 


but that it acerued at the time of the filing of the bill in the 
suit of Reynolds vs. N. E. & T. Co. (Exhibit Y.) 
The plaintiff was also entitled to judgment upon the de- 


fendant’s fifth plea. That plea alleges that the cause of 


action did not accrue within three years before the institu- 
tion of this suit, but that it acerued at the time of making 
the deeree filed in said cause of Reynolds vs. N. E. & T. Co. 
(Exhibit Y)—e. 7., at the time of the making of the decree 
of Decem| 31, 


1S66, in said cause. 
Exactly how the filing of the bill in the Reynolds suit or 


— 
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the making of the order or decree passed in the Reynolds 
snit, which afterward (but before the decree of December 14, 
1S80) was annulled and the Reynolds bill dismissed (Reeord, 
p. 280), can have any possible effect in the case at bar we 
cannot perceive. The original bill filed in the Reynolds suit 
only prave d that the receiver asked for in that case might 
collect “any money due said company” (Record, p. 249). 
[t did not seek or ask for an assessment or call; and the 
order passed by the court in said Reynolds suit does not 
make any assessment or call on the stockholders, but only 
direets ie receiver “to proceed to collect and recover any 
sums due upon the shares of the capital stock of the said 
ompany unless the persons from whom said sums may be 
due shall be wholly insolvent.” (Reeord, p. 268.) 

we ntv per cent. na niv 20 per cent.) had been DPrOVL. 
ously ealled for by the company (Record, p. 24). There was 
money due on those shares under the ealls made by the 
company before the deed of trust was made to which the 
order applies. If the receiver had desired to sue for any part 
of the SU per cent ViOICH id not bes 1) eall 7. for he would 
have been obliged to apply to the court for and obtain from 
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ceiver in the Reynolds suit was only appointed such under 
the original bill in that cause, which did not ask for any 
assessment or call. (Record, pp. 242, 243.) | 

And though subsequently and after the Reynolds suit 
had been abated by the death of Revnolds, the only Cconmi- 
plainant, another stockholder undertook to revive that suit 
by filing an amended and supplemental bill in the Reynolds 
case, yet no process Was ever issued thereon, no answer ever 
filed thereto, no power given to the receiver thereunder, and 
nothing ever done under it whatsoever, save that the receiver 
fiied a report showing his inability to accomplish any- 
thing, and thereupon the court, on motion of some of the de- 
fendants in the Reynolds case— 

“Adjudged, ordered, and decreed that the order of the 31st 
of December, 1866, &c., appointing a receiver in this case, be, 
and the same is hereby, vacated, annulled, and set aside, and 
said receiver be discharged and exonerated, the injunction 
heretofore granted In this cause be dissolved, and this suit 
be dismissed.” 


Record, p. 280. 


This order was passed in the Reynolds ease before the de- 
cree of December 14, LSS0, Was It nd red by the chancery 
court of the city of Richmond. 

The’ corporation was a party to both suits and was brought 
before the court in both suits. The Reynolds suit was not 
pleaded or set Up as a defense in the suit in the chanee ry 
court In opposition to the deeree of that court, and should 
have been if it had constituted (which it did not) any de- 
fense. 

This subject was dealt with and decided by the court of 
appeals of Maryland in the case of Glenn vs. Williams, 60 
Md., 9S. At puge 124 the court will tind a reference made 
to several pleas setting forth former suits in equity pending 
in relation to the assets of the corporation and their admin- 


istration for the benefit of creditors. 
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Among those pleas was one setting up the Reynolds suit 
and the decree therein. That a plea based upon that suit 
was one of the defenses taken in that case fully appears in 
the record of the case, but it is only referred to generally in 
the opinion of the court, at page 124, in connection with 
other suits of the same character; but by reference to page 
104 it will be seen that the counsel for appellee in /is 
argument referred to the Reynolds suit as one of those upon 
which the defense was based. 

The decree of December 14, A. D. 1880, adjudieates and 
decides that the amount of the unpaid subscriptions sued 
for in the ease at bar had not been called for before the de- 
cree of December 14, 1880, was passed. The ease is still 
open and pending, and we submit that upon the authorities 
cited the corporation and the stockholders are in this action 
bound by the decree dismissing the Reynolds suit, and by 
the decree of December 14, 1880,in the other suit, amd that 
the pendency of the suit in the ehancery court of the city 
of Richmond and the decree of December 14, 1880, in that 
cause are a bar to the defense set up by the defendant’s 
fourth and fifth pleas, and that the judgment of the court 
must be for the plaintiff upon said fourth and fifth pleas. 


Graham vs. B. H. & E. R. R. Co., 118 U. S., 172, 174, 
17S, and 179. 


_—— 
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XII. 


Let us now consider the defendant’s seventh plea. 

it is assumed by the defendant that the deeree of July 21, 
1883 (Reeord, p. 187), releases the defendant from his obli- 
gation under the deeree of December 14, 1550. 

The decree of July 21, 1883, on its face does not suspend 
the operation of the decree of December 14, 1850 (Record, 
p. 187), and, further, the agreed statement of facts in the 


ease at bar admits— 


~ 


i 


lena — —, 


79 
“That the decree passed in said cause on July 21, 1885, 


was not accepted by the defendant in the above-entitled 
cause.” (Record, p. 25.) 


The decree of July 21, 1885, was passed, as appears upon 


its face, by consent of parties, pending proceedings to assail 


the decree of December 14, 1880, as to which the court 
reserves its opinion. The decree authorizes the trustee to 
accept 20 per cent. of the subscription of all stockholders 
who choose to avail themselves of its terms within six 
months from its date in full satisfaction of their lability 
under the decree of December 14, 1880, and to release them 
from any further obligation. It is supposed by tle seventh 
plea in this case that the creditors of the company, by accept- 
ing payment from such stockholders as chose to avail them- 
selves of the decree of July 21, 1583, and releasing them, 
lost their right to proceed against those stockholders who 
(like the defendant in the ‘ease at bar, Record, p. 25) did 
not so elect, notwithstanding the fact that the decree of July 
21, 1883, on its face declares that the execution of the decree 
of December 14, 1880, shall not be suspended. The decree of 
December 14, 18580, levied an assessment of $30 per share upon 
all the stockholders of the N. FE. & 'T. Co., “and upon each and 
every of them.” All of those stockholders became by vir- 
tue of that decree, under the decision of Hawkins vs. Glenn, 
bound to pay that assessment. Each one was bound to pay 
his own assessment; the liability was several and not joint. 
We think it unnecessary to argue the question as to whether, 
if the creditors, entitled to demand payment from each 
stockholder under the decree of December 14, LSS4, com- 
promise with such of those stockholders as were willing to 
pay $25 per share, they thereby discharged those stock- 
holders, who, like the defendant in the case at bar, refused 
to accept the terms of the compromise. 

The release of one or more compromising stockholders 
from liability to pay the assessment levied by the decree of 
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December 14, 1880, could not by any possibility affect the ob- 
ligation of the others to pay that assessment. 

What effect the release of the compromising stockholders 
should have upon the amount of a subsequent assessment 1s 
another question, and need not be discussed now. 

The court will find that several compromises were made 
by the trustee under special orders of the court, such as that 
of Garber. (Record, p. 188.) 

Those compromises were made under the provisions of a 
law of Virginia, act of March 17, 1884, ch. 472 (Acts of 
1883, 1884, p. 654), which is similar to an act of Parliament 
of 1862, by which trustees of insolvent corporations are 
allowed to compromise with a stockholder without affecting 
the liability of others liable for the same stock. 

We also respectfully call the court’s attention to the fact 
that the petition of Hurst and others, pending, which and 
upon which the decree of July 21, 1883, was made, was after- 
wards dismissed and the trustee ordered to proceed as if the 
compromise decree had uever been passed. (Decree of De- 
cember 9, 1884, Record, p. 192.) 

The judgment of the Court must therefore be for the 
plaintiff upon the defendant’s seventh plea. 

Not only must the Judgment of the Court be for the plain- 
tiff upon the defendant’s 2d, 3d, 4th, 5th, 6th, and 7th pleas, 
as we have already shown, but we respectfully submit that 
the judgment of the Court must be for the plaintiff upon the 
defendant's Ist plea, unless there be something in the cir- 
cumstances set forth in the agreed siatement of facts to dis- 
tinguish this case from the case of Hawkins vs. Glenn, 131 
U.S, 319, and we respectfully submit that no distinction 
can be found between that case and the case at bar. 

As there was no telling upon what point the defense 


would rely under the first and second pleas, and as under 


those pleas the defense might possibly have relied or claimed 


the right to rely upon anything which would show that the 
plaintiff could not sue the defendant in this District, or 
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possibly upon anything which would show that the plain- 
tiff could not in his own name sue the defendant in this 
District, we have considered fully every point that we can 
anticipate, except the question whether the plaintiff can 
maintain an action in his own name, and we will now dis- 
cuss that question. 


XIV. 


The court in general term decided the case against the 
plaintiff exclusively upon the ground of the plaintiff’s in- 
ability to prosecute a suit at law in his own name. 

The plaintiff respectfully submits the following addi- 
tional considerations in support of his right so to do in this 
District. 

The court in general term holds that the plaintiff is 
merely an assignee of a chose in action, and that his right 
is only an equitable and not a legal right, and that a suit 
at law must be brought by the plaintiff in the name of the 
company for his benefit. 

Ist. We will preface with the remarks of Mr. Justice Mer- 
rick, in Glenn vs. Dodge, decided by him in the District of 
Columbia, who, in speaking of this old common-law rule, 


Says: 


“T will refer to the language of Justice Buller in the case 
of Masters vs. Miller, 4 Terin Rep., 540. In this case the 
court say: 

oo a good sense of that rule seems to me to be very ques- 
tionable, and in early as well asin modern timesit has been 
so explained away that it remains at most only an objection 
to the form of action In any case. Ile says that he sees no 
use or convenience In preserving that shadow when the sub- 
stance Is gone; and that it is merely a shadow is apparent 
from the later Cases, in which the courts’ have taken care 
that it shall never work injustice. Inasmuch as the tend- 
encv of the court In modern times, as shown by Justice 
Buller, is to restrict this rule to its narrowest limits as In- 
consistent with the spirit of the age, and because the reasons 
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for it, if ever well founded, have long since ceased to exist, 
panned to enquire whe ther the present case comes at t all 
within the terms or the spirit of that rule” (citing and 
quoting from different authorities). “ rom these quotations 
it Is apparent that the right of property of the shareholder 
is a peculiar statutory property, and not in any sense of the 
term a chose in action, within the meaning of the old com- 
mon-law rule requiring the assignee of a chose in action to 
bring a suit in the name of the assignor for the recovery of 
such chose in action : but, so far as the relation between the 
shareholder and the holder of the legal title to the capital 
stock of the corporation is concerned, the legal ownership 
having been_vested, by the decree draws after it, as a legal 
consequence of the peculiar statutory nature of the property, 
a privity of estate, so to speak, between the shareholder and 
the trustee of the capital stock. When, therefore, there has 
been an assessuent made by proper legal authority and the 
trustee is directed to sue he, being already clotiied with the 
le: gal title to the stock under the decree and standing nN 
privity of estate with the shareholder in the manner I have 
indicated, is authorized to sue in his own name a share- 
holder for the assessinent against him without any violation 
of the old rule which we have been discussing. ‘The case 
resembles more nearly than anything else that common- 
law relation of privity of estate between the grantee of the 
reversion aud a tenant which authorizes the grantee of the 
reversion, by reason of his privity of estate, to sue the ten- 
ant for rent in lis own name. 


Glenn vs. Dodge, 3 Central Rep., 285, 286, and 287. 


The rule itself (as was so well expressed by Mr. Justice 


Merrick) is an extremely technical one, and the reason as- 
signed for it is 1 hot aly) licable to the conditions of modern 
society. Even the common-law courts in England recog- 
nize it asa relic of a departed order of things, for they as- 
sumed the powers of a court of equity in order to give the 
fa chose in action, suing'in the name of his as- 

‘full benefit of the assignme hit. 
It would be a reproach to law if great interests should de- 
p> nd Upon such a technica! point is this, and that a court 
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of justice must say to a suitor, “ Your right is clear. Your 
assignor shall not control you in any way to your detriment, 
but you must sue in his name. Sue in his name, and you 
shall have entire control of the suit. Your assignor shall 
not interfere with the conduct of it in any way. You shall 
control it as completely as if it were yourown suit; but un- 


less you sue in his name you have no rights that the court 


can enforce.” 

We say with all respect that such things as these justly 
incense’ the common mind against technical rules of law 
and bring the administration of it into contempt. Is it 
not time for some court of liigh authority to tear dewn 
such technical obstruction to justice and to remove any 
such reproach to the administration of the law? 

But while we hope that the court will brush away forms 
and come to the substance of controversies, we think that it 
is not necessary lo do violence to the strictest rules of the 
common law to maintain this suit in the name of Glenn, 
the substituted trustee. 


2d. It has always been conceded when a chose in action has 

been assigned and the debtor has either expressly or im- 
pliedly promised the assignee to pav him or has recog- 
nized the right of the assignee that the assignee can in his 
own name sue such debtor. 

Crocker & Deborah vs. Whitney, 10 Mass., 326. 

Onion vs. Paul, 1 H. & J., 114. 

Allston vs. Contee, 4 H. & J., 357. 

Gordon vs. Downey, 1 Gill, 51 

‘Lang vs. Fisk, 11 Maine (2 Fairf.), 385. 


Tiernan vs. Jackson, 5 Peters, 580, 597. 


So, where a chose in action is assigned with the Assent 
of the debtor, the assignee can sue on it in his own nam: 
Kingsley vs. N. E. M. F. I. Co., 8 Cush., 400 
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sue him. The defense claims that his contract was to pay 
the company only, and that it could not be changed with- 
uot his consent. We think that we have clearly established 
and shown that the deed which has been construed by the 
decree constitutes an express consent and agreement on his 
part to the assignment and an express promise on his part 
to pay the assignee; but there is yet another view of this 
case, to which we will now refer. The unpaid subscriptions, 
as we have seen, are a trust fund in his hands, specially 
pledged to the payment of corporate creditors, and the call- 
ing power is a trust franchise for the benefit of such creditors, 
and it was the duty of the stockholders to have the deed 
made and the franchise executed. The deed says that he 
was to pav any fuiure calls to the trustees, and that they 
should receive and collect the same when called for, and it 
was his duty so to provide in the deed, and to consent to the 
deed and to this provision. He cannot be heard to set up 
any provision of his contract to the contrary as against the 
rights of creditors. 

In a case in which the unpaid subscriptions were payable 
on the call of the directors when ordered by a vote of the 
majority of the stockholders themselves, it was claimed by 
the stockholders that they could not be made Hable in any 
other way than by a call made in that manner; that the 
authority to assess could not be delegated so as to be effect- 
ually exercised, either by a court or any other parties; that 
there was no power vested In any court or body of men or 
directors to assess the stockholders unless they (the stock- 
holders) directed or consented to it themselves. The court, 


Hopkins, J., said : 


‘The attempt to set up such a defense as against the 
sihlieeettemnennn te. * * * is without: a parallel 
in judicial proceedings. Such a scheme I do not think ever 
has or ever can receive the sanction of the Legislature or of 
the courts. * * * Noassessment was ever made accord- 
ing to the terms of the subscription before the bankruptcy 
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proceedings. The question therefore resolves itself into one 
of power of the bankruptey court. > * | eee 2 
necessarily follows that such court became vested with all 
the powers and control over the assets that were previously 
vested in either the chartered officers of the company or 
the stockholders or both collective lv, and that court could, 
by virtue of its authority, make or direct any assessment or 
call necessary or preliminary to the collection of the assets 
as fully to all intents and purposes as the stockholders or 
directors could have done if the company had not gone into 
bankruptcy. If the court had the power to do what the 
directors ought to have done in that way, why can it not 
do what the directors and stockholders ought to have done 
as well? 

“It is not within the Ingenuity of man to devise a scheme 
that will enable insolvent debtors and persons indebted to 
them to withdraw from creditors of such insolvents. the as- 
sets which in equity and good conscience should be apphed 
to the payment of such creditors. Courts of equity, by vir- 
tue of their inherent jurisdiction over trusts and frauds, will 
enforce the proper application of the capital stock of an In- 
solvent corporation to the pavinent ol its debts. It is the 
provinces of courts of equity and of the bankruptey court, 
which to a certain extent bave co-ordinate powers, to furnish 
adequate remedies to reach and udminister insolvent estates 
and to secure to their Gong fide creditors the application of 
all the property of such insolvent and to dissipate all 
schemes and devices for the prey ention thereof.” 

Upton vs. Hansborough, 10 Natl B’k’ey R 
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And in a precisely similar case, where likewise the unpaid 


subscriptions were subject to the call of the directors, as they 


by the majority of the stoekholders 


might be instructed 
represented at any regular meeting, and where no eall had 
been made by the directors or authorized by the stock- 
holders, this Court said: 

“The order was conclusive as to the right of the assignee 
to bring this suit. It was not necessary that the stock hold- 
ers should be before the court when it was made. &e. As a 
stockholder she was an Integral part of the corporation, 
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In the view of the law she was before the court in all the 
proceedings touching the budy of which she was a mem- 
ber * * * It was competent for the court to order pay- 
ment of the stock as the directors under instructions of a 
majority of the stockholders might, before the decree in 
bankruptey, have done. ‘The former is as effectual as the 
latter would have been. It may perhaps be well doubted 
whether the stockholders would have voluntarily imposed 
such a burden upon themselves. The law does not permit 
the righis of creditors to be subject to such atest. * * * 
A court of equity has often made and enforced the requisite 
order in such cases. ‘The bankruptcy court possesses the 
same power in the case in hand.” 
Sanger vs. Upton, 91 U.8., 57 to 62. 


In the two cases just cited it will be observed that whilst 
the corporation could not itself have made any call without 
the consent of the stockholders, yet it was held that not 
only without the stockholders’ consent, but even in the teeth 
of their objection the court could do so, and that they would 


not be heard to say that they had not consented. 

The court in both of these cases, as it did also in Sco- 
ville vs. Thayer, broke down the literal terms and provis- 
ions of the stockholders’ coutract for the benefit of corporate 
creditors, because the unpaid subscriptions were a trust fund 
and the calling power a trust franchise, and further the 
court held that the stockholders were as conclusively bound 
by such compulsion where the court acted in the premises 
as they would have been had the corporation acted in the 
premises with their full concurrence, approval, and consent ; 
and moreover that the bankruptcy court could do this by 
virtue of the powers of a court of equity which it possessed, 

The corporation was unquestionably able to assign the 
unpaid subscriptions in the hands of its stockholders to an 
assignee so as to entitle him, with the consent and agree- 
ment of the stockholders, to sue them in his own name 
when the unpaid subscriptions were -called for; and since 
the corporation and the stockholders together could do this, 
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it follows, upon the authority of the cases last cited, that 
the chancery court of the city of Richmond had full power 
and jurisdiction so to decree. 

The court, therefore, having full jurisdiction to substitute 
the plaintiff in the place of the old trustees and to invest 
him with all the rights, powers, duties, and authority 
of the old trustees; and having full jurisdiction to make 
an assessment and call; and having full jurisdiction to au- 
thorize the plaintiff, in whom the title to the same had been 
vested, to collect and receive the same, and to direct the 
stuckholders to pay the same to the plaintiff; and the court 
having done all of this, it follows that the decree of De- 
cember 14th, 1880, bars the stockholders from objecting to 
the plaintiff’s right to sue them in his own name. 


4th. Where there has been no deed of assignment, and the 
corporaie creditor is therefore able to proceed and does pro- 
ceed at once by a bill in equity against the stockholder with- 
out obtaining a formal call, the court can and does decree 
the stockholder to pass the money, not to the corporation but 
directly to the creditor. 
Hatch vs. Dana, 101 U.S. 207. 


And why could not the court have done the same thing in 
the case at bar? 


Sth. In the next place we submit that the right of the 


plaintiff to sue in his own name in this District is placed 
upon a solid foundation in the opinion of Mr. Justice Hag- 
ner, In which he savs: “ But first it may be remarked that 
the right to exact this 30 per cent., as fixed by the decree, 


was never In the former trustees at all; it was created by 
the chancery court by its decree, which declared that this 
assessinent should be paid and collected.” And (after citing 
from Glenn vs. Williains as to the cause of action only accru- 
ing when the decree of December 14, 1SS0, was nade and as to 
the power of the Court to make a complete substitution) he 
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further says: “ But the assessment of 30 per cent. created 
simultaneously by the decree was not in the previous trus- 
tees, and was not, therefore, required to be the subject of 
transfer. The decree expressly authorizes the collection of 
these assessments by the present plaintiff,” and sustained the 
plaintiff's right to sue in his own name in this District. 

sey, MacArthur & Mackey, 454; 8S. C, 


Glenn vs. Busey 
ep., 289. 


3 Central I 


And so in Glenn vs. Williams, which is the leading case 
and has been followed by the numerous courts, both State and 
Federal, throughout the country in the various suits brought 
upon this same decree, the Court, without reference to any 
statute, said: 


We are of opinion, therefore, that the plaintiif was not 
only legally appointed, but that he was fully invested with 
right and power to bring and maintain this action in his 
own name as trustee.” 

Glenn vs. Williams, 60 Md., 120. 


6th. The right of recovery in an action of assumpsit ts 
not restricted to the possession of a legal title, and it Is sufhi- 
cient if the plaintiff is “ ex aequo et bono” entitled to receive 
the money due, and there need not be any direct privity of 
contract between the plaintiff and the defendant for recovery 
upon the common money counts. 

lor this proposition see 2 Greenl. Ev., § 102; Hatch vs. 
Saunders, Cowper, 290; Nat'l B’k vs. Grand Lodge, 98 U.5., 
124. In the last of these cases this Court said: 


‘No doubt the general rule is that privity must exist: 
but there are confessedly many exceptions to it. One of 
them, and by far the most frequent one; is the case where, 
under a contract between two persons, assets have come to 
the promissor’s hands or under his control which in equity 
belong toa third person. In such case it is held that the 
third person may sue in his own name; but then the suit 
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is founded rather on the implied undertaking the law raises 
from the possession of assets than on the express promise.” 
Nat’l B’k vs. Grand Lodge, 98 U.S., 124. 


And in a subsequent case where a bill was brought by a 
legatee against the representatives of an executor de son tort 
(who had wrongfully appropriated the assets of the testator) 
this Court dismissed the bill upon the ground that equity. 
had no jurisdiction because the action of assumpsit was the 
proper remedy. ‘The Court said: 


“Tt is, therefore, simply a case of money had and received 
by him for the use of the appellant, and a declaration in 
assumpsit on the common counts would have fully stated 
the appellant’s cause of action. Wherever one person has 
in his hands monev equitably belonging to another that 
other person may recover it by assumpsit for money had 
and received (Pickard vs. Bankes, 15 East., 20; Spratt vs. 
Hobhouse, 4 Bing., 173; Israel vs. Douglass, 1 Hen. BI., 259; 
Ifale vs. Marston, 17 Mass., 575; Claflin vs. Godtrey, 21 Pick., 
1). The remedy at law is adequate and complete.” 


Gaines vs. Miller, 111 U.S., 395. 


If assumpsit would lie by a legatee against an executor de 
son tort, between whom there is no privity of contract what- 
ever except that which the law raises from the duty of pay- 
ment, er «quo et bono, why will it not he by a trustee against 
a holder of trust funds dedicated alike by the law and his 
own act to the payment of his own debts, which the trustee 
is the hand to collect? !s not this money—trust money— 
in the hands of the defendant, to which the trustee is at 
least equitably entitled for the purposes of the trust ? 


7th. This is true both as to an original subscriber and as 

to an assignee of shares from an original subseriber or 
subscribers. 

Webster vs. Upton, 91 U.S., 

Code of Va. of 1860, ch. 5 

Code of Va. of 1873, ch. 5 
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1, OF, O8, 6D. 
7, § 24. 
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8th. The courtin general term holdsthatasuit at law must 
be brought by the trustee in the name of the company for his 
benefit, his right being only, that court contends, an equitable 
and not a legal right. An attempt to pursue the course 
thus indicated by the general term presented, in our judg- 
ment, a very strong illustration of what we believe to be the 
error of the view expressed in the opinion of the general 
term, and demonstrated that if the decree in the Richmond 
chancery suit created a duty or obligation to pay on the 
part of the stockholders at all, that duty or obligation cannot 
possibly be enforced by or in the name of the company. 

The court in general term in its opinion says that “ the 
ground of the defendant’s alleged liability is a stock subserip- 
tion, &ec., in the following form, viz: We, the undersigned, 
hereby subscribe the amount and number of the shares 
Opposite our names fo the stock of the National Express 
Company, and bind ourselves, our heirs, &c., to pay said 
amount in such installments as may be called for by said 
company and to pay one per cent. at the time of subscription. 

“Tt will be observed that no promisee is named in the in- 
strument. The corporation is not in existence at the time 
of the subscription. It is only after this is complete that 
the subscribers become a corporation. A promise cannot be 
nade directly to a person, natural or artificial, not in exist- 
ence, and, therefore, the corporation cannot be considered 
the promisee. The nature of these subscriptions may be 
said to be that they are mutuai promises by the subscribers 
to each other to pay the amounts subscribed and’each sub- 
scription is consideration for the others. But to whom is 
the payment to be made? The payee is not expressed 
and the payment is certainly not to be made to the other 
subscribers.” 

Glenn vs. Busey, 5 Mackey, 238. 

In all of this we most assuredly concur, and we especially 

rely upon the fact that the payee, as the general term says, 
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is not expressed and the payment is certainly not to be made 
to the other subscribers. 

The general term, then,in its opinion goes on to hold that 
the corporation, after it comes into existence, Is to be treated 
as the payee, and, after reviewing various cases, the general 
term says: | 

“We may assume, then, that although the subscribers are 
the promisees the payee is the corporation, and it has the 
same relation to the subscriber as if the promise had been 
made to the corporation after its legal existence was com- 
plete.” 

Glenn vs. Busey, 5 Mackey, 241. 


If, by this language, the general term intend to decide 
(and we so understand the opinion) that under a subserip- 
tion like that sued upon the corporation, when it comes into 
existence, is the only payee, then we are unable to agree with 
the general term in its opinion and will briefly state the 
reasons which force us to a different conclusion. 

The general laws of the State of Virginia enter into and 
form a part of the contract of subscription. By the Code of 
1875, p. 546, ch. 57,§ 3 (which is a reprint of the like chapter 
in the Code of 1860), it is provided that “ upon every sub- 
scription for shares in any joint stock company (other than 
a bank of circulation) there shall be paid upon each share 
two dollars at the time of subscribing and the residue thereof 
as required by the president and directors.” 

The power of the corporation to call upon the stock holders, 
after they had paid $2.00 a share on their stock, to pay up 
the whole or any part of the balance of their subscriptions 
is, as we have seen, one of the franchises of the corporation 
(Hurlbut vs. Root, 12 Howard Pr., 512; Lionberger vs. B.S. 
b’k, 10 Mo. App., O07, and other cases previously cited) 
and unless a call has been made according to the terms of 
the agreement no suit can be maintained against the stock- 
holders for the same. Unquestionably a corporation cannot, 
as a general rule, assign or transfer its franchises without 
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legislative authority (Branch vs. Jesup, 106 U. S., 478 and 
484; Memphis R. R. Co. vs. Commissioners, 112 U.S., 619); 
but a corporation can assign all or any of its corporate fran- 
chises where there is clear legislative authority so to do 
(Branch vs. Jesup, 106 U. S., 478, 479, and 484; Clark vs. 
Barnard, 108 U.S., 436, 451, and 452; Memphis R. R. Co. 
vs. Commissioners, 112 U. S., 619, 621, and 625). The same 
cases establish the fact that when a corporation makes an 
assignment or transfer of all or of any of its franchises pur- 
suarit to legislative authority the assignee or transferee of 
such franchise, right, or power may thereafter exercise the 
same as fully and in the same manner that the corporation 
could previously have done, and in the last-mentioned case 
of Memphis kk R. Co. vs. Commissioners, 112 U.8., 619, 621, 
and 623, it was decided that it was not necessary that the 
assignee should have corporate existence in order to receive, 
hold, and exereise such franchise when the same was as- 
signed or transferred to an individual or individuals as 
assignee or assignees thereof by a corporation which had 
ample and sufficient legislative authority so to assign and 
transfer the same,and also held that the assignment or 
transfer by the corporation of its franchises to certain indi- 
viduals only passed “the charter rights and powers, so far 
as the same remained unexecuted, with such franchises and 
powers as were capable of future enjoyment and activity, 
and not such as had already spent their force by having 
been fully exerted or exercised” (p. 621); and the Court 
further say about the assignees, who were natural persons: 
“They acquire the ownership of the railroad and tlie prop- 
erty incident to it, and the franchise of maintaining and 
operating 1t as such, and the corporate existence is not 
essential to its use and enjoyment. All the franchises neces- 
sary or important to the beneficial use of the railroad could 
as well be exercised by natural persons” (p. 619). The 
court held that the mortgage by the corporation under 
legislative authority passed “the franchises embraced in 
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that conveyance which had been conveyed as appropriate to 
the construction, maintenance, operation, and use of the 
railroad as a public highway and the right to make profit 
therefrom ” (p. 625). 

If the corporation in the cases at bar had been authorized 
by the Legislature to assign to X its franchise power of mak- 
ing a call upon the stockholders for their unpaid subserip- 
tions, and had it under such legislative authority made an 
assignment to X of said franchise power to make such eall, 
and had it also assigned to X the unpaid and uncalled for 
subscriptions themselves, and had X as such assignee of the 
franchise made a call of 30 per cent. of the par value of 
each share of stock against each stockholder, what would 
have been the situation then of X and how would he have 
sued ? 

Under the opinion of the court in general term X would 
have been the holder of all the equitable estateand property 
rights in the unpaid subscriptions, and under the decisions 
which we have referred to X would also have been the ab- 
solute legal and equitable holder and owner of the franchise 
power to make said call at the time that X made the call as 
fully as the company had-previously held and owned said 
franchise power. The call so made by X would be as bind- 
ing on the stockholders as a eall by the company before the 
assignment would have been, and X would unquestionably 
havea right to sue; but in what name would he sue? In 
his own name or in the name of the company? Suppose 
X sued in the name of the company then the company 
would be the plaintiff in the ease and the right of the com- 
pany to compel the stockholder to pay it on such a eall would 
have to be established in order to succeed. Would not the 
stockholder say in defense: It is true I agreed to pay for 
this stock as and when | was lawfully called upon to pay the 
same. I agreed to pay when a lawful call was made upon 
me by you; but I did not agree to pay you when an unlaw- 
ful call was made upon me by you, and I certainly did not 
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agree to pay you if you did not make any call upon me at 
all. I agreed to pay you when you as a company made a 
call upon me and were at the time of making such call the 
holder of the power to make the same; but I did not agree 
to pay you upon any call that was made if at the time said 
call was made you did not hold the power to make any call. 
This call was not made by the company at all nor was the 
company the holder even of the power to make the call at the 
time that this call was made. The company had previously 
assigned the power to make this call to X, and X was the 
me the call was made, and as such 
[ agreed to pay the company when 


holder thereof at the 
holder X made the ca 
called upon by the company only when and so long as the 
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company was the holder of the calling power and as such. 


holder thereof made the eall. When the company ceased 
to be the holder of the calling power the company ceased to 
have the right, on any cal! thereafter made, to sueme. My 
agreement was to pay the company if the company as the 
holder of the calling power made a call upon the stockhold- 
ers to pay, and my agreement was to pay the company’s as- 
signee of the calling power if such assignee as the holder 
thereof made a call upon the stockholders to pay. The 
party that makes a call upon the stockholders and holds 
the power to make said call at the time of making the same 
is the party [ agreed to pay, and nobody can sue me except 


the party | agreed to pay. [ agreed to pay the holder of 


the calling power as and when lawfully ealled upon by such 
holder. 

X made this call and was at the time of making it the 
holder of the calling power, as well as the holder of the 
equitable interest in these unpaid subscriptions, and as such 
holder X, and X alone, can sue me upon this eall. Such 
would be the case where, at the time of the company’s us- 
slgnment to X of its franchise power to make the call, the 
stockholder did not then expressly assent to to the same or 


where he even objected to the same, and for the reason that 
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where the law authorized the company to assign such a 
franchise the stockholder would be held by becoming a 
stockholder to have agreed to the company’s making such 
an assignment of the franchise for value or to pay its debts, 
It is not a question of the assignability of a chose in action, 
but of who is the payee under the stockholder’s subseription - 
and this, we submit, depends upon who holds the ealling 
power when the call is'made,and not upon the negotiability 
of the stockholder’s subscription. In the next place, we re- 
spectfully submit to the Court, as we have already shown, 
that until a lawful call is made the stockholder is not liable 
to be sued by the company or its assignee. ‘The call is neces- 
sary to fix the amount for which the stockholder is to be 
sued, as well as to fix the time of payment. Until a lawful 
call is made the amount is unliquidated for which the right 
of action is to accrue and the time is unascertained when it 
will accrue. There can be no complete assumpsit, either 
due or not due, except for a liquidated amount, and as the 
amount is not liquidated until a call is made there can be 
no complete assumpsit till the call is made. It is this which 
constitutes one of the essential differences between the case 
at bar and an ordinary promise to pay upon demand. In 
the case of a promise to pay upon demand the amount is 
liquidated and certain, and, indeed, no actual demand is 
necessary before suit, as the bringing of the suit is held to 
be a sufficient demand; but in the-case at bar it is exactly 
the reverse. If suit were brought against a stockholder by 
the company or its assignee of the franchise without a pre- 
vious call having been made the suit would have to fail for 
the reason that a previous call is necessary not only to fix 
the time when the stockholder is to pay, but also to fix the 
amount which the stockholder is to pay (Chandler vs. Siddle, 
3 Dillon, 479; Robertson vs. Sibley, 10 Minn., 256). There 
can be, then, no complete assummpsit in the name of the com- 
pany or its assignee of the franchise as against the stock- 
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ntil a call is made, for till then no complete cause of 
action exists against lim, either due or not due. 

When a call is made by the company the cause of action 
is made collpit te. and then tor the first time is there a com- 
ete chose in action, either due or not due. 

We submit thatif the company made a call upon the stock- 
holder whilst the companv was the holder of the franchise 
power lo hake the call, then thy companys right and power 
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would be exhausted to the extent of that call. The com- 


pany couid not itself afterwards make a call for the same 
Ling again, ana couid not afterwards, even with legislative 
uUthOorilty, assign its franchise power to make that same call 
ther person or party. Its franchise power would, to 
t, be exhausted (Memphis R. R. Co. vs. Commis- 
loners, 112 U.S., 62])) Cle call in such case would have 
ixed the amount to be paid and the time when it was to be 
have done so whilst the company held the 
franchise power. A complete cause of action and chose in 
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tained during the entire time that the company held the 
franchise power and during the entire time that the com- 
pany held the rights of property in the unpaid subscriptions. 
If X afterwards made a eall, the cause of action and the chose 
in action would become complete in lim for the first time; 
and we submit that X, and NV alone, could sue in his own 
name on such a call made by him, beeause he would have 
held the franchise power to make the call at the time that 
he made it. Indeed, it appears to us immaterial who is the 
equitable owner of the unpaid subscriptions. Whoever holds 
the franchise power to make the call, mnd as such holder makes 
it. is the pavee under the stoekholder’s subscription. If the 
company had assigned to XA its franchise power to make 
a call, but had not assigned to any one its unpaid sub- 
scriptions, and X then made a call, still even then X 
would, as such assignee of the franchise, have to sue in his 
own name for the company’s benefit, because of his being 
the holder of the franchise power to nake the call at the 
time that it was made. If we are right in these positions 
(and we think we are), then it is clearly because the law in 
the supposed case allowed an assignee of the company’s 
franchise to hold and exercise its franchise power, and the 
stockholder must be held to have agreed to the law by be- 
coming at stockholder, and so to have agreed that such iin) 
assignee might exercise the power, and that the stockholder 
would pay him if he did. 

Now, it is true that thecompany did not in the ease at bar 
assign its franchises toany one and could not do so, because 
the Legislature had not authorized it to do so (Silver Hook 
Road vs. Green (7 Reporter, 187), 12 R. L.; Green’s Ultra 
Vires. }. lol, note (1) hut Upon its becoming largely indebted 
and greatly involved and failing tomake a call, its franchise 
power to make a call upon itsstockholders did, by operation 
of law, devolve upon the Court (Upton vs. Hansbrough, 10 
Nat'l B’k’ey Reg. R., 574, 575; Sanger vs. Upton, 91 U.S., 
57 to 62) and was exercised by the court,and when the court 
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had once exercised the power the corporation could not after- 
wards exercise the power as to this same call. The call 
by the court exhausted the franchise to that extent. It is 
clear that if the stockholder merely agreed that the company 
alone might call upon him to pay his unpaid subscriptions 
the court could not itself call upon him to pay the same. 
If the agreement merely was that upon the company’s call, 
and only upon the company’s call, he would pay, then the 
court could not make a call itself, but could only decree the 
company to make a call; and even if the stockholder was 
a party to the suit, still the court could not decree a call 
itself, but could only decree that the company should make 
a call and compel the company to do so, and this for the 
reason tlait the court could not change the agreement, but 
could merely compel the parties to carry it out. It is con- 
ceded, however, that a court of chaneery has the power not 
merely to decree the company to make a call, but under the 
circumstances of this case to itself inake a call (Sanger vs. 
Upton, 91 U.S., 57, 59, and 60; Pulman vs. Upton, 96 
U. S., 328; Hatch vs. Dana, 101 U. S., 214; Thompson 
Ol} Stockholders, sees. 15 and O49: Scoville vs. Thayer, 
105 U. S., 155). The reason is that the stockholder is 
held to have agreed by. becoming a_ stockholder that 
under such circumstances a court of chancery shall have 
the power to make the call; and where the unpaid sub- 
scriptions are to be paid on the call of the directors when 
ordered or directed by a majority of the stockholders; still, 
as we have seen, a court of equity or the bankruptcy court 
by virtue of its equity powers can, it is conceded, decree a 
call in the teeth of the objection of the stockholders (Upton 
vs. Hansbrough, 10 Nat'l B’k’ey Reg. R., 369, 374, 375, 376. 
Sanger vs. Upton, 91 U.S., 57 to 62): and it ean do so be- 
cause the stockholder is held to have agreed by becoming a 
stockholder that under such circumstances such court shall 
have the power to make acall for the benefit of corporate cred- 
itors. Where anact of the Legislature has authorized the com- 
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pany to assign its power to make a call this is a part of the 
lex scripta, and the stockholder is held to have agreed to the 
lex scripta. (Vallée vs. Dumergue,4 W. H. G. (4 Exeh.), 289; 
Bank of Australasia vs. Harding, 9 M.,G. & 8. (67 E. C. L.), 
660; Copin vs. Adamson, L. R. ¥ Exeh., 345, and Bank of 
Australasia vs. Nias, tosame effect), and so to have agreed to 
such an assignee making the call because it is a part of the 
lex scripta, and also to have agreed to such assignee suing In 
his own name upon the call made by him because this is a 
necessary implication of the /ex seripta. Where such cir- 
cumstances arise as arose in the case at bar or as arose in 
Upton vs. Hansbrough, Sanger vs. Upton, or Scoville vs. 
Thayer, and the company or the company and the stock- 
holders made no call and the creditors cannot get paid with- 
out looking to the unpaid subscriptions, the stockholder is 
held to have agreed to a court of chancery or toa court hav. 
ing chancery powers making the eall, and to its agent or ap- 
pointee suing in his own name thereon beeause it Is a part 
of the lez non seripta. The same reasons, therefore, which 
render it necessary that an assignee of the franchise should 
sue in his own name upon a call made by such assignee 
would also render it necessary that the agent of the court 
should sue in his own name upon the call made by the 
eourt. We therefore submit, as we said before, that it is not 
a question of the assiqnability of a chose in action, but thatit is 
merely a question of who is the payee or who are the payees 
that the stockholders have agreed to pay. As the court in 
general term says, the payee is not named in the stockhold- 
ers’ agreement, and the intended payee or payees can only 
be ascertained by looking to the intent of the subseription 
and seeing how best to carry out its meaning and intention | 
[t appears to us that this can only be done by holding that 
the stockholder agreed to pay the company if the company, 
whilst holding the power to make the call, made the eall, 
and that the stockholder agreed to pay any legislatively au- 
thorized assignee of the franchise if such assignee holding 
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stockholder he agreed to pay as and when the company 
might call, and was entitled to the exercise of the discretion 
of the officers of his own selection to ascertain when he 
should pay and how much—a discretion that the said offi- 
cers cannot delegate without legislative authority so to do. 

Siiver Hook Road vs. Green, 12 R. I., 165. 

The F. M. Ins. Co. vs. Chase, 56 N. H., 345 and 346. 

Hurlbut vs. Root, 12 Howard Pr., 512. 

Lionberger vs. B.S. B’k, 10 Mo. App., 507. 

G. P. R’y Co. vs. Fitler, 60 Pa. St., 132. 

The W. C. & P. R. Co. vs. Thomas, 2 Phila., 308. 

It is plain that the company cannot recover on the con- 
tract of subscription upon the proof that it had failed to 
perform the cendition of that contract, and that the court 
had performed that condition instead of the company. 

The answer to the company would be decisive. 

The stockholder would say, “I promised to pay the com- 
pany by my contract whenever it by its own officers should 
ascertain how much I should pay and when I should pay, 
but I never promised to pay the company such sum as a 
court of equity might decide. 1 must pay on condition, 
and it appears by the evidence offered by the company that 
it has failed to perform the condition upon the performance 
of which I stipulated that my liability to pay it should de- 
pend.” 

Sinclair vs. The Turnpike Co., 3 Pa. (Penrose & 
Watts), 156. 

Brown vs. Union Ins. Co., 3 La. Ann., 183. 

Bingham vs. Rushing, 5 Ala., 406. 

Mann vs. Pentz, 3 Comstock (3 N. Y.), 422. 

Robertson vs. Sibley, 10 Minn., 329. 


It is respectfuily submitted that this defence would be un- 
answerable; but if it is unanswerable it is because the call 
of the chancery court does not create an assumpsit to the 
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company on the part of the stockholders. That the call of 
the chancery court does create an assumpsit or obligation 
on the part of the stockholders to somebody is conceded 
even in the opinion of the court in general term, and is es- 
tablished by all the authorities to which we have referred, 
and, in fact, is not denied by the defendant. 

We submit that what has been said shows that the decree 
does not create an assumpsit or obligation on the part of the 
stockholders to the comnpany on which it can maintain a 
suit in its own name; yet it is conceded that the decree does 
create an obligation on the part of the stockholders to pay 
the call, and there cannot be an obligation without an obli- 
gee as well as an obligor. 

It is respectfully submitted with great confidence that 
the real nature of the obligation created by the decree is as 
follows: 

When a corporation is created and subscriptions are made 
to its stock two entirely distinct and separate laws at once 
attach to it and govern the rights and duties of its members, 
one with reference to the corporation and the other with 
reference to its creditors in case of the insolvency of the cor- 
poration. 

The one law that governs the relations of the company 
to its members and of its members to it 1s the written law, 
the act of incorporation, and the constitution and by-laws 
of the corporation and of the State. This law is written 
and open to all. 

[t is plain to see by its terms when and to what extent 
and under what circumstances this written law creates an 
obligation on the part of the stockholder to the company or 
on the part of the company to him. 

This is the ler seripta of the corporation. 

But simultaneously another law, non scripta, but no less 
obligatory and no less well known, attaches to the nascent 
corporation and determines and fixes the duties and obliga- 
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tions of the corporation and of its stockholders to those who 
may become creditors of the company. 

Unseen and unwritten, this code of law comes into force 
at the moment the corporation comes into being, ready to 
operate when occasion shall bring it into operation and as 
obligatory when circumstances call for its application as the 
lex scripta of the company. 

This law is latent and silent until the company ceases or 
refuses to perform its functions; but the moment it so ceases 
or refuses all the obligations of the /ex non seripta at once 
take effect and determine the duties and obligations of the 
stockholders to the creditors as decisively as the lex scripta 
determines tlte duties of the stockholders to the company, 
while the latter was performing its functions under its 
charter. This ler non scripta at once attaches to all the cor- 
porate property, whether collected and in the treasury of 
the company or invested in its visible property or left 
uncollected in the bands of its stockholders. 

Nay, more than this, the /ex non scripta of the corporation, 
when it becomes Insolvent, will operate to annul in favor of 


creditors things done by the corporation while it was a 
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were valid as between the COMIpany ali 
and could not have been impeached by either. For exam- 
ple, it is perfectly competent for a.solvent corporation to 
agree with its stockholders that they shall not be required 
to pay their subscriptions in full. As between the corpora- 
tion and the stuckholder such an agreement is valid; but 
should the corporation afterwards become insolvent the lex 
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eon scripla Wlii GO DACK tO SUCH an agreement between tie 


corporation and its stockholders, and will savy, “ This agree- 
ment is vold as against the unwritten law of the company, 
which protects the rights of its creditors; although that un- 
written law was dormant when the contract was made be- 
tween the corporation and its stockholders, it existed, never- 
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insolvency of the company should render it necessary to 
annul it for the benefit of the creditors.” 

This demonstrates that this unwritten body of corporate 
law, silent it may be and dormant until the rights of eredi- 
tors call it into action, is nevertheless the law that ultimately 
controls and can even annul things done under and in ae- 
cordance with the lex seripla if those things should be found 
to be against the rights and interests of creditors as those 
rights are secured by the /ex non seripta. 

Indeed, the Supreme Court has said that this /ex non seripta 
is Incorporated in and qualifies every transaction between 
the company and its stockholders. In Seovill vs. Thayer, 
105 U.S., pp. 155, 154, the Supreme Court says: 


“The stock held by the defendant was evidenced by full- 
paid shares. It 1s coneeded LO have been the contract 
between him and the company that he should never be 
called upon to pay any further assessment upon it. The 
same contract was made with all the other shareholders, and 
the fuct was known to all. as between them and the com- 
pany this was a perfectly valid agreement. It was not for- 


bidden by the charter or by any law or publie poliey, and as 
between the company and the stockholders was just as bind- 
ingasif it had been expressly authorized by the charter. If 
the company, for the purpose of Increasing its business, had 
called upon the stockhoiders to pay up that part of their 
stock which had been satisfied ‘ by discount’ according Lo 
their contract they could have successfully resisted such a 
demand. No suit could have been maintained by the com- 
pany to collect the unpaid stock for such a purpose. The 
shares were issued as full. paid on a fair understanding, and 
that bound the company.” 


Hlaving thus defined the effect of such a contraet under 
the law that governs between ,the company and its members, 
the court proceeds to show how such a contract stands in 
the light of the unwritten law of the corporation which pro- 
tects creditors. ())) page lod it is said, “ In this CUSEC the 


managers and agents of the bankrupt company had, in 
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effect, represented to the public that all its capital stock had 
been subscribed for and had been or would be paid in full: 
Considered, therefore, in the view of a court of equity, the 
contract between the company and its stockholders was this, 
namely, that the stockholders should pay, say, for example, 
twenty dollars per share on their stock and no more, unless 
it becomes necessary to pay more to satisfy the creditors of 
the company, and when the necessity arose and the amount 
required was ascertained, then to make such additional pay- 
ments on the stock as the satisfaction of the claims of cred- 
itors required.” 

We submit that it is here clearly decided that what we 
have called the “lex non scripta” of the corporation and its 
stockholders attaches itself to and controls contracts which 
are perfectly good as between the company and its members. 

And we beg to ask, at this point, what would become of 
the view that the company could sue in its own name upon 
the contract of subscription for a call made by a court of 
equity in a case in which the company had agreed not to 
make the stockholder pay in full; or in which the company 
had agreed not to call upon the stockholders for their un- 
paid subscriptions unless directed so to do by the stockholders 
themselves, and they had refused to give such direction ? 

In the case above cited the Supreme Court decides that 
the company may bind itself as between it and _ its stock- 
holders not to require them to pay in full, but that such a 
contract must yield to the superior rights of the creditors in 
case of the insolvency of the company. In such a case 
would it be possible for the company in its name to sue on 
the contract of subscription for a call made by a court of 
equity in the face of an agreement, binding between the 
company and the stockholder, that the covapany would not 
demand any more? And so, too, weask would it be possible 
for the company in its name to sue for a call made by a 
court of equity after the corporation had been dissolved and 
its charter had expired or been repealed, as was the case in 
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Hightower vs. Thornton, 8 Ga., 486, where the chancery 
court held that it could after the dissolution of the corpora- 
tion itself make an assessment and eall as the holder of the 
power to do so, notwithstanding the corporation had ceased 
to exist? Could a suit be maintained in the name of a 
corporation that was no longer in existence ? 

We submit that this consideration demonstrates that the 
obligation created by the eall of the court upon the stock- 
holder is not only not an obligation to the company, but 
that it may be an obligation inconsistent with and superior 
to the rights of the company under its contract with its 
mem bers. 

jut to return to the line of the argument, the call made 
by the court of eyuity upon the stockholders is but the en- 
forcement of the stockholders’ contract as viewed by a court 
of equity that was called upon to enforce it under the *‘ lez 
non seripta.” 

[In the case.of Scoville vs. Thayer, 105 U.S., above cited, 
it has been seen how the Supreme Court add to the express 
contract nade by the company with its stockholders that 
they should not pay more than twenty dollars per share, the 
obligation imposed by the unwritten law that they would 
pay more, if 1t became necessary to pay creditors, and ac- 
cordingly the court in bankruptcy (exercising only the same 
power under which the court in Richmond made the eall in 
this case) proceeded to enforce this unwritten law, and decreed 
that the stockholders should pay the rest of the subseription. 

It seems clear, then, that when a court of equity makes a 
call because the company has failed or refused, it is but en- 
forcing the obligation assumed by stockholders not to the 
company, but to the creditors of the company by force of 
the unwritten law by which the contract of subscription is 
governed. (91 U.S., 60, Sanger vs. Upton.) 

In this view the contract of subscription would read as 
follows: “I promise to pay the company one hundred dollars 
per share for my stock, in such amounts and at such times 
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as the company may require me to pay,” and to this express 
promise the unwritten law of the contract adds this further 
obligation : 

“And should the company fail or refuse to call upon me 
to pay my subseription and there be creditors of the com- 
pany unpaid [ promise to pay so much of my subscription 
as a court of equity may require me to pay to satisfy said 
creditors.” 


[t is plain that the exercise bv the court of the power to 
make a call is not such a literal compliance with the condi- 
tion of the contract of subscription as the letter of that con- 
tract demands in order to create an obligation to the com- 
pany such as would entitle it to sue in its own name, but 
that such a call by the court gives rise to the Nability cre- 
ated by the unwritten law applicable to the contract. The 
call of the court will have the same legal effect in rendering 
the stockholder liable on his subscription as the call of the 
company would bave had, but the duty or obligation cre- 
ated by the cal! of the court is not a duty or obligation to 
the company. The assumpsiton the part of the stockholder 
arises on the call of the company or on the call of the court, 
but in the former case the assumpsit Is to the company by 
the literal terms of the written contract of subscription or 
of the holding of the stock, while in the latter the assumpsit 
is to the payee named by the court, whether he be a trustee 
under a deed of trust, which is effectual to pass the unpaid 
subscriptions, as in this case, or an assignee In bankruptey. 

The Supreme Court has said that the result of the liqui- 
dation of an insolvent company is the same, whether it be 
through a trusteeship or other legal proceedings. 

Sawyer vs. Hoag, 17 Wallace, 625. 


It is well known that (had there been no deed of assign- 
ment) the liability of the stockholder to pay his unpaid sub- 


scription might have been enforced either by a suit against 
him personally, as in Ogilive vs. The Knox County Insur- 
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ance Company, 22 Howard, 380, and Hatch vs. Dana, 101 U.S, 
214, in which case the court can decree payment directly 
from the stockholder to the creditor, or by the appointment 
of a receiver where there was no deed of trust or assigninent 
to prevent. 

In Ogilive vs. Knox, 22 Howard, p. 592, it is said: 

“Tt is true, if it be hecessary Lo a com plete satisfaction to 
the complainants (creditors) that the corporation be treated 
as an insolvent, the court may appoint a receiver, with au- 
thority to colleet and receive all the debts due to the com- 
pany and administer all its assets. In this way all the other 
stockholders or debtors nay be made to contribute.” 


If we are right, then, in our view of the nature and 
origin of the right of action in this ease, namely, that it Is 
but the enforcement by a court of equity of the promise of 
the stockholder, inherent in his contract as that contract 1s 
equitably construed, to pay upon the call of a court of 
equity, if the company fails or refuses to make a call, it 
must follow that the court has power to designate the person 
to whom such payment shall be made. Unless it can so 
designate an obligee, it is diflicult to undersiand how it can 
create an obligation, as it is conceded that it can, and, in 
designating the person to whom the obligation created by 
its call shall be performed, it has jurisdiction to bind the 
stockholder, when represented in the suit by the company, 
as effectually as it binds him in a suit to appoint a receiver 
where Jurisdiction over him is acquired by the same repre- 
sentation. When there is no deed of assignment the court 
can designate the creditor himself as the obligee or payee of 
the sum which the stockholder is decreed to pay, as in Hatch 
vs. Dana, 101 U.S., 207, and bind the stockholder by such 
designation. 

So, too, if a court of equity can appoint a receiver of a 
corporation it must be able to bind all the stockholders by 
such appointment, so that they cannot deny that the receiver 
appointed by the court Is the person entitled to collect the 
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assets of the corporation, whether the individual stock holders 
were actual defendants to the suit in which the recelver is 
appointed or only constructively present as represented by 
the company. This must be true, if the court can appoint 
a receiver at all, in cases where the stockholders live in 
different jurisdictions, and most cases are cases of that kind. 
The bankruptey court can not only make an assessment and 
call itself, but it can direct the assignee to make the same, 
and where he does so under the order of the court it is bind- 
ing on the stockholders (Scoville vs. Thayer, 105 U.S., 143 
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equitabl issets the chancellor could appoint a receiver, and 
could direct In to make an assessment upon the stock- 
holders without making them parties to the bill, and that if 

he el mr il such a Cast could authorize his receiver to 
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make a valid assessment, collectible by the receiver at law, 
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cordingly held that it eould (Upton vs. Hansbrough, 10 
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It‘thus appears that jul isdiction over the corporation gives 


a court of equity jurisdiction over the stockholders, so as to 
a , ; ; 


enable it to conclude them, by the appointment of a receiver 
as the person to whom the debts of the corporation shall be 


fosum up the result of the foregoing views we submit 


that the promise enforced by the Richmond decree is one 
that grows out of the contract of subscription, as it 1s equl- 
tably construed by the chancery court that makes the call, 
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or grows out of the relation of stockholder. It is an obliga- 
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tion that attaches to the money remaining unpaid and un- 
called for in the hands of the stockholder, and he is bound 
to perform that obligation whenever required so to do by a 
court of equity having jurisdiction of the fund, and that 
must be a court of the habitat or domicile of the corporation 
having jurisdiction over the corporation, and, when the fund 
has been assigned as in this case, having jurisdiction also 
over the assignee. 

Having these parties before it, the Court has jurisdiction 
over the stockholders so far as to enable it by its decree to 
accomplish the following results: 


Ist. To ascertain the fact that there are debts of the cor- 
poration unpaid, and that there is money remaining unealled 
for in the hands of the stockholders. 


2nd. That no other property of the corporation remains 
wherewith to pay its debts. 


ord. That the right to receive this fund, when collected, is 
vested in the trustee by deed. 


4th. That the company has failed or refused to call in and 
collect this money and to pay it to the trustee or enable 
the trustee to collect it. 


5th. That circumstances have arisen which call into op- 
eration the obligation of the stockholder to the creditors or 
to their representative to pay what remains unpaid on his 
stock, upon the call of the Court, because the company has 
failed to call for it. 


6th. To decree that he shall perform that obligation, and 
that he shall perform it to the trustee under the deed, to 
whom a duty is thus created, a duty that was never and 
from its very nature could never bea duty to the corpora- 
tion, enforceable by it in a suit in its own name. 
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But for the deed of trust the Court had power to decree the 
performance of this obligation on the part of the stockhold- 
ers directly to creditors, as in the case of Hatch vs. Dana, 
101 U.S., 207. 

But the deed being valid, as conclusively established by 
the Richmond decree, the trustee had become entitled to 
receive the fund, as against the creditors, whenever it was 
called for by proper authority, and to distribute it according 
to the provisions of the deed. 

Had the company, by authority of the Legislature, as- 
signed its franchise power to make a call, and had its 
ussignee made a call under the express terms of the contract 
as governed by the lex scripta, the assignee, as payee of that 
call, could have collected it by suit in the assignee’s own 
name. If the court made the cal! under the stockholders’ 
contarct equitably construed by the court, its agent or ap- 
ointee, who in the case at bar was John Glenn, the trustee 
was in like mannerentitled to collect it in his own name. 

But in the latter case it is manifest that the right of ac- 
tion arises from the breach of the promise of the. stock- 
holder upon his contract, as it is construed by a court of 
equity, to pay upon the eall of the court, under the circum- 
stances that give the court power to make such call, and 
that it is not a right of action that has any existence until 
the call of the court has been made, and was not only never 
a right of action of the company which it could pass by as- 
signment, but, on the contrary, was a right that resulted 
from the breach of promise that was not assumed by the 
stockholder to be performed to the company, but to some 
one to be designated by a court of equity. 

Where a party puts himself in a position which requires 
the performance of duties he assumes an obligation which 
is sufficient to raise an implied promise. 

Webster vs. Upton, 91 U. S., 68. 
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It only remains to say that the cause of action that we 
have above attempted to describe is sufficiently set out in 
the declaration. It alleges every fact necessary to create the 
stockholder’s obligation upon his contract equitably con- 
strued for the benefit of the plaintiff, as the appointee of the 
court and trustee under the corporation’s deed of assign- 
ment and as the representative of all the corporate tredit- 
ors, and it alleges the declaration by the decree of the court 
of the existence of that obligation and the necessity to per- 
form it, and the mode and time of its performance, and the 
person to whom it shall be performed, the breach of the duty 
and obligation created. All of these allegations are estab- 
lished by the agreed statement of facts and the stipulation 
filed in the case at bar. 


Since the record was printed there has been a second and 
additional stipulation of counsel for the appellant and ap- 
pellee filed in this cause for submitting the same to the Court 
under the 20th rule of this Court within the first ninety days 
of this present term, upon printed briefs without any oral 
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TRANSPORTATION COMPANY, PLAINTIFF IN ERROR, 
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HAMILTON G. FANT. 


IN ERROR TO THE SUPREME COURT OF THE DISTRICT OF 
COLUMBIA. 


BRIEF FOR THE DEFENDANT IN ERROR. 


STATEMENT OF CASE. 


This is a suit at common law, instituted by the plaintiff 
in error, who was also the plaintiff in the lower court, in his 
alleged capacity of trustee or assignee of a defunct and in- 
solvent corporation of the State of Virginia, known as the 
National Express and Transportation Company, to recover 
from the defendant in error, who was also the defendant 


below, a stockholder of that company, the amount of his 
unpaid subscription for 150 shares of the capital stock of 


sald company, or rather an instaliment of oV per centum of 


that subscription; and also to recover a similar installment 
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of that stock, of which the defendant 
rnment thereof to him by the original subscriber, 
The judgment of the court below was against the plaintiff. 

Che facts of the case as developed by the record, so far as 
they seem necessary to be stated here, are as follows: 


The National Express and Transportation Company was 
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On November 28, 1871, one W. W. Glenn, who seems to 
have obtaincd a judgment at law against the company in 
Baltimore (Ree., p. 40-49), filed in the chancery court of the 
city of Richmond, Virginia, a bill in equity, in the nature 
of a ereditor’s bill, against the company and the trustees 
above named in the deed of trust, the purpose of which was 
to enforce his judgment (Ree., p. 27). There was some at- 
tempted service of process under this bill, but nothing fur- 
ther was done, and the proceedings seem to have been prac- 
tically abandoned (Ree., pp. 27, 51). About eight years 
afterwards, however, on August 4, 1879, an amended and 
supplemental bill was filed in the name of Jolin W. Wright, 
sheriff of the city of Richmond, and as such the official ad- 
ministrator of W. W. Glenn, who seems to have died in the 
intervening period, in which, besides the relief prayed for 
in the original biil, the removal of the trustees mentioned 
in the deed of trust was asked and the appointment of a new 
trustee in their place (Ree., p. 57-40). There was an at- 
tempted service of process under this amended and supple- 
mental bili to bring the company into court, the validity of 
which is questioned on behalf of the defendant. This service 
was had upon one M. b. Poiteaux, who had held a subordi- 
nate official position under the company as “ cashier” af one 
of its divisions (Ree., pp. 90,51, 52), and upon Joseph R. 
Anderson, alleged to have been a director, but who testified 
that he had resigned from the directorship before the com- 
pany Was disbanded (Ree., pp. 51, 56). There was also ser- 
vice upon one Lorenzo Norvell, alleged to have been a di- 
rector, but he was sued individually, and the subpca-na was 
to him individually, and it does not seem to he claimed that 
this service Was suflicient to bring the cOolnpany into court 
(Ree., p. 51). There was no other service upon any one, al- 
though there seems to have been an obscure advertisement 
in the advertising columns of a local newspaper, and the 
stockholders of the company bad no other notice of any 
kind of the proceedings. 
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necessary to notice here, as they are not deemed to be ma- 
terial. 

All these facts are derived from “ Exhibit A,” whieh 
occupies by far the largest part of the reeord. 

It 1S to be remarked, however, that there was another 
equity proceeding in a court of competent jurisdiction, which 
is set forth as“ Exhibit Y” in the case. (Ree., pp. 258-280) 

This was a stockholders’ bill filed in the United States 
circuit court for the district of Virginia on August 8, 1866, 
for the appointment of a receiver and to wind up the affairs 
of the company (Ree., pp. 259-245). This was while the 
company was still in practical existence and before the 
making of the deed of trust which has been mentioned. 
There Was due service of process under it, ah answer by the 
Comp pany, an Injunetion against the Compan \ 's use of its 
assets for any other purpose than its regular and legitimate 
business, and an order or decree appointing a receiver and 
directing him to collect all the unpaid subseriptions to the 
capital stock of the COMPANY (Ree., pp). 266-265). This de- 
cree was made on December 31, 1566, and it was in force 
and the receiver's functions continued during the whole 
time of the pendency of the Glenn suit in the chancery 
court of Richmond. ‘That receiver was not discharged until 
December 10 or | a ISSO, three lin 3 be hore the cle Cree in the 
Glenn Case, when the discharge sects to have heen eflected 
simply to meet the exigencies of that ease. (Ree., p. 280.) 

Upon this condition of things the plaintiff, John Glenn, 
the trustee substituted by the chaneery court of ichmond 
in the place of the trustee to whom the insolvent company 
had conveyed its assets, instituted the present suit on De 
cember 11, 1SS38. : 

The original pleadings in the ease (Ree. py) I-13) were 
superseded by amendment. The pleadings upon which thy 
cuse was tried were an amended declaration (Ree, pp. 15 
20),a demurrer thereto by the defendant (Ree., p. 21), a stipu- 
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Section 997 of the Revised Statutes provides as fol] 
lPeCLION ee’ Gg Ul Lue ey ised SJL L ULC S DOroy ides cis AVilLLIWS 


There shall be annexed to and returned with any writ of 
error for the removal of a cause, at the day and place therein 
mentioned, “aun authenticated (ratiseripel of the record, an 
assignment of errors, aud a prayer tor reversal, with a cita- 
tion to the adverse party.’ 


Rule 8, section 1, of this Court provides: 


The clerk of the Court to which any W rit of error may 
be directed shall make return of the same by transmitting 
a true copy of the record and of the assignment of errors, 
under his hand and the seal of the Court.” 


And rule 21 of the court, section 2, provides that the brief 
for the plaintiff in error or appellat it shall contain, among 
other things: 


“2d. A specification of the errors relied upon, which, in 
cases brought up by writ of error, shall set out separately 
and particularly each error asserted and intended to be 
urged, and in cases — up by appeal the speeification 
shall state, as particularly as may be, in what the decree Is 
alleg ed to be in 


Both the rules and the statute have been utterly disre- 
garded 1n the avon: case. The usage and practice of the 
court, and probably even the rules themselves, have regarded 
the statute as sufliciently complied with, if the assignment 
of errors appears for the first time in the brief, although thi 
requirement of the statute seems to be quite peremptory. 
But here neither statute nor rule las been complied with, 
and the Court is left to search through 2S4 pages of il printed 
record in order Lo ascertain W here the alleged errors consist 


The case of Benites vs. Hampton, 123 U.S., 519, is directly 


§ 


in point. This case is even more objectionable than that in 
several respects. And the defendant in error respectfully 
insists that this is eminently a proper case for the enforce- 
ment of the rule and the statute, and that the writ of error 
should therefore be dismissed. 

2. 

The case is stated to have been tried upon an “ agreed 
statement ” of facts, without the intervention ofa jury. But 
there is in truth no agreed statement of facts, and the record 
is such that there ought to have been a bill of exceptions to 
bring up the controverted points. 

There are, it is true,some few things agreed upon in the 
alleged statement. but that statement is made to include the 
two voluminous exhibits that have been mentioned, and it 
is specifically stipulated that the parties may “rely upon 
any and all grounds of action or defense arising from said 
agreed statement of facts, erhibits, and pleadings ” (Record, 
p. 22). In other words, the parties may search through the 
whole voluminous record, and avail themselves of anything 
therein that there may be in their favor or against the op- 
posing side. 

Now, numerous questions arise upon these exhibits, and 
some of them are discussed by the plaintiff in error in his 
brief: among others, the sufficiency of the service of process 
upon the insolvent company in the Glenn suit, a question 
which we propose also to discuss here; and yet this very ques- 
tion and some others are dependent for their solution upon 
un analysis of the testimony adduced in that suit. The 
service of process to bring the company into court to be 
effectual must have been made upon proper officers of the 
company. We deny that proper officers of the company 
were served. We deny, therefore, that the company was 
before the court in the Glenn ease; and this question of 
personal jurisdiction is one which the court below and this 
Court, as an appellate tribunal, have the right to decide for 
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themselves, regardless of the decision of the Virginia court 
on the subject. To determine the question it will be neces- 
sary to examine the testimony on the point. This should 
be presented by a bill of exceptions in proper form. 

In other words, the so-called “agreed statement of facts” 
is merely an agreement that certain testimony was taken, 
and that the court should estimate the value of that testi- 
mony. This is contrary to all rule and to ail precedent. 
This Court has repeatedly decided that the facts to be found 
by the Court or agreed upon by the parties are the ultimate 
facts in the case, and not the evidence on which those facts 
are supposed to rest. 

Norris vs. Jackson, 9 Wallace, 125. 

Burr vs. Des Moines Co., 1 Wallace, 99. 

Graham vs. Bayne, 18 Howard, 62. 

Sun, «e., Co. vs. Ocean, &e., Co., 107 U.S., 500. 

The Adriatic, 103 U.S., 730. 

Collins vs. Riley, 104 U.S., 522, and numerous other 
cases. ; 


These exhibits filed in this case are nothing but testimony 
or evidence from which facts are to be inferred. There ts, 
therefore, no such agreed statement of facts here to take the 
place of the special verdict of a jury or a special finding of 
facts by the court as to enable this Court to perform satis- 
factorily its functions as an appellate tribunal to review 
merely questions of law in cases tried at common law; and 
there being neither an agreed statement of facts nor a bill of 
exceptions, the writ of error should be dismissed or the judg- 
ment below atlirmed. 


In the stipulation filed in the case several defenses are 
specified—as the general issue, the disability of the plaintiff 
» 


_ 


10 
to sue in his own name ona chose in action claimed by him 
merely by assignment, the statute of limitations; and it is 
further provided therein that any and all defenses arising 
upon the agreed statement of facts, exhibits, and pleadings 
shall be available (Ree., p. 22). This, of course, leaves 
every defense open to the same extent as though it had been 
specially pleaded. 

As already stated, it does not appear from the reeord or 
from anything contained in the record upon which of the 
defenses specially indicated or discoverable upon search the 
judgment of the court below was based. We have no as- 
signment of errors or bill of exceptions to guide us; and 
even the plaintiff’s brief utterly fails to enlighten us upon 
this point. Ignorant, therefore, of the grounds of attack 
upon the judgment, we are compelled to go somewhat at 
length into the grounds on which it can be sustained, and 
there areseveral of these grounds. 

The first and most obvious ground is that the plaintiff in 
error lad no standing in the supreme court of the District 
of Columbia to sue in his own name in a chose in action of 
which he is merely the assignee and which’ he merely 
claims as assignee. 

[tis an elementary principle of the common law yet in 
furce in the District of Columbia that the assignee of a 
chose In action cannot sue upon it in his own name; and if 
the plaintiff was no more than an assignee it is too plain for 
argumert that he cannot maintain his suit. And the plain- 
tiff’s attack in his brief upon this principle of the common 
law does not help Is case at all. The principle may be, as 
he states, “a relic of departed things.” It is law all the 
sume,and it is rather too much to ask the Court to disregard 
it for the benefit of this plaintiff. The legislatures of many 
of the States have changed the rulé of the common law in 
this regard, but it remains the law of the District of Colum- 


bia. 
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1] 


That the plaintiff sues as the assignee of a chose in action 
cannot, of course, be successfully or reasonably denied. Ile 
is simply a trustee, substituted by decree of a court of equity 
in the place of certain other trustees to whom the insolvent 
company had assigned and transferred, for its own benefitand 
for the benefit of creditors, the greater part or the whole of its 
assets, including, as it is claimed, the right to sue for the pay- 
ment of the unpaid subscriptions, which were most unques- 
tionably choses inaction. [It might be questioned whether the 
decree of the court by which the plaintiff was substituted in 
the place of the original trustees in the deed of trust gave 
him ‘any legal right or title in the premises to the property 
conveyed to them without a deed of conveyance by them to 
the plaintiff. But however this may be, the plaintiff cer- 
tainly can claim no greater or better right or title than his 
predecessors had, and they unquestionably were merely as- 
signees, and nothing more 

It is sought, however, by an ingenious but rather sophis- 
tical argument, to take this case away from the operation of 
the common-law rule that prohibits assignees of closes in 
action from suing in their own names; and for this purpose 
the doctrine stated in the case of Jackson vs. Tiernan, 5 Pe- 
ters, 050, is cited. There it is stated: “The general prin- 
ciple of law is that choses in action are not at law assigna- 
ble. But if assigned, and the debtor promise to pay the 
debt to the assignee, the latter may maintain an action for 
the amount against the debtor as money received to his 
use.” And it is argued that the defendant, being a stock- 
holder of the company, and therefore bound by the action 
of the company and by the decree of the court which made 
the assessment, must be held to have thereby assented to 
the assignment and promised to pay the assignee or as- 
signees, 

The doctrine of the ease of Jackson vs. Tiernan is directly 
in the face of any such conclusion. ‘The quotation in the 


1 
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plaintiff’s brief stops too short. Mr. Justice Story, who de- 
livered the opinion of the court in that case, goes on to say: 


“ Independently of such promise there is no pretense that 
an action can be sustained. Have Tiernan and Sons, since 
notice of the present assignment, made any such promise to 
Jackson. No express promise is shown, and the acts ante- 
cedently done by Tiernan and Sons repudiate the notion of 
any intentional implied promise, for those acts appropriate 
the property to their own claims and to meet their own 
lien.” And then, after discussing several cases cited, he 
says: “All these cases are distinguishable from the preseut. 
They are either cases where there was an express promise 
to hold the money subject to the order of the principal, or 
there was an implied promise to pay it over as it was re- 
ceived to the use ofa particular person. The express promise 
to pay to order bound the party, and excluded any claim 
for a lien and any defense for a want of privity between him 
and the holder of the order. The receipt of the money for 
the use of a particnlar person necessarily implied a promise 
or obligation to hoid it in privity for such person.” 


So the cases where an assignee is entitled to sue in his own 
name on a chose in action are distinctly limited to two 
classes: Ist, where there was an express promise on receipt 
of money or afterwards to pay it over to the assignee; 2d, 
where money was received under such circumstances as that 
a necessary implication irresistibly arose of a duty, and 
therefore of a promise, to pay it over to another person. It 
is pretended on behalf of the plaintiff that there was here an 
express promise on the part of every stockholder to pay the . 
trustees in the deed of trust. But this is too vross a perver- 
sion of language to require more than the mere mention of 
it as sufficient confutation of the position. Nor was there 
any implication of a promise. The stockholder promised 
to pay his subscription to the company ; he never promised, 
either expressly or by implication, to pay it to any one else. 


)~ 
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His contract was a contract between him and the company, 
and the subject-matter of it was no part of the business of 
the company in which he could be bound as a stockholder 
by the action of the company. The company was hisagent 
in its ordinary business; it was not hisagentin this. Here 
he dealt with the company as man with man. The only 
agency which he gave in regard to this matter was to the 
board of directors, and by operation of law to a court of 
competent jurisdiction, to fix the time and the installments 
in which his contract should be performed. He did not 
give the company any authority to assign his contract or 
his liability to any other person. 

Again, the only cases in which an assignee has ever been 
allowed to sue in his own name upona chose in action 
assigned to him is when he is in fact the equitable owner in 
his own right of the chose in action, adversely even to the 
assignor. In this case, if we assume that the assignee is 
going to act honestly, as we must assume, he is not the 
owner of this chose in action; he is the mere agent of the 
company, nothing more than a voluntary receiver, to collect 
the assets of the company and to distribute them according 
to law. There never was any reason, and there is not now 
any good reason, why this suit should not have been insti- 
tuted in the name of the company if the plaintiff intended 
the proceeds of the suit to go to the use of the company, and 
there is no reason why he should not, as trustee or assignee, 
have controlled such suit. The treasurer of a company 
would have just as much right to sue in his own name as 
this trustee. 

It would seem to be unnecessary to enter more fully into 
this question, and were not the pornt Insisted on so fully On 
behalf of the plaintiff it would seem to have been unneces- 
sary to discuss it at all. If more be needed the Court is 
respectfully referred to the opinion of the supreme court of 
the District of Columbia, by Mr. Justice Cox, in another sim- 
ilar suit brought in that court by thissame plaintiff, the case 
of Glenn, trustee, vs. Busey, 5 Mackey, 233. 
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In the case of Hawkins vs. Glenn, 151 U.S., p. 319, this 
question did not arise and could not have arisen, for the 
reason that in North Carolina, where that suit was instituted: 
the assignee of a chose in action is by special statutory pro- 
vision authorized te sue in his own name, and it was so 
stated in the argument of the case. 


2. 

It is not claimed that the plaintiff was a receiver; and yet 
an argument is based upon the theory that the suit could be 
maintained by him in his own name as receiver, and this, 
too, in the face of the decision of this Court in the case of 
Booth vs. Clatk, 17 Howard, 322, which is cited in the plain- 
tiff’s brief, only to be cavalhierly repudiated. 

[t is difficult to regard with seriousness the pretense that 
the plaintiff, although on this theory merely a foreign re- 
ceiver, appointed by a foreign court, and amenable only to 
a foreign jurisdiction, and therefore incapable as such to sue 
here, yet may maintain this suit, because the money sued 
for is the property of the corporation, and is therefore situ- 
ated in Virginia and subject to the jurisdiction of the court 
in Virginia which appointed this plaintiff receiver to collect 
it. The only answer to a position soabsurd is that the plain- 
tiff should go seek for the property in Virginia. 


3. 

On belialf of the defendant in error it is next submitted 
that the chancery court of the city of Richmond, whieh ren- 
dered the decree appointing the plaintiff as trustee and 
levying the assessment sued on here against the stockholders 
of the company, was without jurisdiction in the premises, 
because the company was not before it and had never been 
properly brought before it by proper service of process. 

This point, it may be stated, Was brought before the court 
in Virginia to which the Glenn suit, first instituted in the 
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chancery court of Richmond, was afterwards transferred, and 
was raised by some stockholders who were let into that suit 
at the eleventh hour, when it was too late to accomplish any 
useful purpose, and it was decided in favor of the Jurisdiction, 
and that the process had been properly served. Notwith- 
standing this decision, however, it is respectfully submitted 
that this is the one special point which every court will 
decide de novo for itself whenever the proceedings of another 
court are called in question, either directly or collaterally. 
The respect payable by one court to the adjudications of 
another is based entirely upon the theory that the latter 
tribunal had jurisdiction both of the subject-matter and of 
the persons of the parties, and if either element is deemed 
to be wanting the decision, however conclusive it may be 
within the jurisdiction, has no extraterritorial force. It is 
the law as laid down by this Court long ago and uniformly 
adhered to in all subsequent decisions, that if there has been 
no service or process or an insufficient service of process, or 
unless a defendant has voluntarily appeared, a court Is abso- 
lutely without jurisdiction to make any order or decree 
against a party,and that if there is such want of jurisdiction 
all proceedings taken are utterly void, and may be rejected 
when collaterally drawn in question. 

Cooper Us. Reynolds, 10 Wall.. OOS. 

Pemoyer vs. Neff, 95 U.S., 714. 

Godfrey us. Terry, 97 U.S., 171. 

Empire vs. Darlington, 101 U.3S., 87. 

St. Clair vs. Cox, 106 U.S., 550. 

Pana vs. Bowler, 107 U.S., 52%. 

Thompson vs. Tolmie, 2 Peters, 157. 


Every court, either expressly or by necessary implication, 
passes upon the question of its own jurisdiction in every 
case submitted toit. If its decision upon that question were 
conclusive and binding upon other courts, the question never 
could be examined upon collateral) proceedings, and this con- 
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In the case of Hawkins vs. Glenn, 131 U.S., p. 319, this 
question did not arise and could not have arisen, for the 
reason that in North Carolina, where that suit was instituted: 
the assignee of a chose in action is by special statutory pro- 
vision authorized to sue in his own name, and it was so 
stated in the argument of the case. 
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It is not claimed that the plaintiff was a receiver; and yet 
an argument is based upon the theory that the suit could be 
maintained by him in his own name as receiver, and this, 
too, in the face of the decision of this Court in the case of 
Booth vs. Clark, 17 Howard, 322, which is cited in the plain- 
tiff’s brief, only to be cavalierly repudiated. 

It is difficult to regard with seriousness the pretense that 
the plaintiff, although on this theory merely a foreign re- 
ceiver, appointed by a foreign court, and amenable only to 
a foreign jurisdiction, and therefore incapable as such to sue 
here, yet may maintain this suit, because the money sued 
for is the property of the corporation, and is therefore situ- 
ated in Virginia and subject to the jurisdiction of the court 
in Virginia which appointed this plaintiff receiver to collect 
it. ‘The only answer to a position so absurd is that the plain- 
tiff should go seek for the property in Virginia. 


O. 

On belalf of the defendant in error it is next submitted 
that the chancery court of the city of Richmond, whieh ren- 
dered the decree appointing the plaintiff as trustee and 
levying the assessment sued on here against the stockholders 
of the company, was without jurisdiction in the premises, 
because the company was not before it and had never been 
properly brought before it by proper service of process. 

This point, it may be stated, Was brought before the court 
in Virginia to which the Glenn suit, first instituted in the 
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chancery court of Richmond, was afterwards transferred, and 
was raised by some stockholders who were let into that suit 
at the eleventh hour, when it was too late to accomplish any 
useful purpose, and it was decided in favor of the jurisdiction, 
and that the process had been properly served. Notwith- 
standing this decision, however, it is respectfully submitted 
that this is the one special point which every court will 
decide de novo for itself whenever the proceedings of another 
court are called in question, either directly or collaterally. 
The respect payable by one court to the adjudications of 
another is based entirely upon the theory that the latter 
tribunal had jurisdiction both of the subject-matter and of 
the persons of the parties, and if either element is deemed 
to be wanting the decision, however conclusive it may be 
within the jurisdiction, has no extraterritorial force. It is 
the law as laid down by this Court long ago and uniformly 
adhered to in all subsequent decisions, that if there has been 
ho service or process or au insufficient service of process, or 
unless a defendant has voluntarily appeared, a court Is abso- 
lutely without jurisdiction to make any order or decree 
against a party,and that if there is such want of jurisdiction 
all proceedings taken are utterly void, and may be rejected 
when collaterally drawn in question. 

Cooper vs. Reynolds, 10 Wall., 308. 

Pemoyer vs. Neff, 95 U.S., 714. 

Godfrey vs. Terry, 97 U.S., 171. 

Empire vs. Darlington, 101 U.3., 87. 

St. Clair vs. Cox, 106 U.S., 350. 

Pana vs. Bowler, 107 U.S., 52. 

Thompson Us, ‘Tolmie, 2 Peters, 157. 


Every court, either expressly or by necessary implication, 
passes upon the question of its own jurisdiction in every 
case submitted toit. If its decision upon that question were 
conclusive and binding upon other courts, the question never 
could be examined upon collateral proceedings, and this con- 
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In the case of Hawkins vs. Glenn, 151 U.S., p. 319, this 
question did not arise and could not have arisen, for the 
reason that in North Carolina, where that suit was instituted, 
the assignee of a chose in action is by special statutory pro- 
vision authorized to sue in his own name, and it was so 
stated in the argument of the case. 


9 


It is not claimed that the plaintiff was a receiver; and yet 
an argument is based upon the theory that the suit could be 
maintained by him in his own name as receiver, and this, 
too, in the face of the decision of this Court in the case of 
Booth vs. Clatk, 17 Howard, 822, which is cited in the plain- 
tiff’s brief, only to be cavalierly repudiated. 

It is difticult to regard with seriousness the pretense that 
the plaintiff, although on this theory merely a foreign re- 
ceiver, appointed by a foreign court, and amenable only to 
a foreign jurisdiction, and therefore incapable as such to sue 
here, yet may maintain this suit, because the money sued 
for is the property of the corporation, and is therefore situ- 
ated in Virginia and subject to the jurisdiction of the court 
in Virginia which appointed this plaintiff receiver to collect 
it. The only answer to a position so absurd is that the plain- 
tiff should go seek for the property in Virginia. 


o. 
On beiialf of the defendant in error it is next submitted 
that the chancery court of the city of Richmond, which ren- 
dered the decree appointing the plaintiff as trustee and 
levying the assessment sued on here against the stockholders 
of the company, was without jurisdiction in the premises, 
because the company was not before it and had never been 
properly brought before it by proper service of process. 
This point, it may be stated, Was brought before the court 
in Virginia to which the Glenn suit, first instituted in the 


. 
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chancery court of Richmond, was afterwards transferred, and 
was raised by some stockholders who were let into that suit 
at the eleventh hour, when it was too late to accomplish any 
useful purpose, and it was decided in favor of the jurisdiction, 
and that the process had been properly served. Notwith- 
standing this decision, however, it is respectfully submitted 
that this is the one special point which every court will 
decide de novo for itself whenever the proceedings of another 
court are called in question, either directly or collaterally. 
The respect payable by one court to the adjudications of 
another is based entirely upon the theory that the latter 
tribunal had jurisdiction both of the subject-matter and of 
the persons of the parties, and if either element is deemed 
to be wanting the decision, however conclusive it may be 
within the jurisdiction, has no extraterritorial force. It is 
the law as laid down by this Court long ago and uniformly 
adhered to in all subsequent decisions, that if there has been 
no service or process or an insufficient service of process, or 
unless a defendant has voluntarily appeared, a court is abso- 
lutely without jurisdiction to make any order or decree 
against a party,and that if there is such want of jurisdiction 
all proceedings taken are utterly void, and may be rejected 
when collaterally drawn in question. 

Cooper vs. Reynolds, 10 Wall., 308. 

Pemoyer vs. Neff, 95 U.S., 714. 

Godfrey us. Terry, 97 U.S., 171. 

Empire vs. Darlington, 101 U.3S., 87. 

St. Clair vs. Cox, 106 U.S., 350. 

Pana vs. Bowler, 107 U.S., 529. 

Thompson vs. Tolmie, 2 Peters, 157. 


Every court, either expressly or by necessary implication, 
passes upon the question of its own jurisdiction in every 
case submitted toit. If its decision upon that question were 
conclusive and binding upon other courts, the question never 
could be examined upon collatera) proceedings, and this con- 
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clusion, of course, would be absurd. It is open to us, there- 
fore, to inquire in this suit whether the chancery court of 
Richmond had acquired in the Glenn suit personal jurisdic- 
tion of the insolvent corporation by due service of process. 

The Code of Virginia of 1873 embodies the statutory law 
of the State, which was in existence at the time of the ex- 
istence of this corporation, providing for the mode of service 
of process upon corporations. The provision bearing upon 
the subject is chapter 166, section 7, which is as follows: 


“Tt shall be sufficient io serve any process against or no- 
tice to a corporation on its mayor, rector, president, or other 
chief officer ;.or, in his absence from the county or corpora- 
tion in which he resides or in which is the principal office 
of the corporation against or to which the process or notice 
is, if it be a city or town, on the president of the council or 
board of trustees, Or, in his absence, on the recorder or any 
alderman or trustee; and, if it be not a city or town, on the 
cashier or treasurer, and if there be none such or he be absent, 
on a member of the board of directors, trustees, or visitors. 
* * * Service on any person under this section shall be in 
the county or corporation in which he resides, and thereturn 
shall show this and state on whom and when the service 
was; otherwise the service shall not be valid.” 


The service of process to bring the corporation into court 
in this Virginia case was had upon one Poiteaux, alleged to 
be or to have been cashier and treasurer of the company, 
and Joseph R. Anderson, alleged to have been a director of 
the company (Ree., p. 40,51). The only proof of Poiteaux’s 
oflicial character was in his own answer (Ree., p. 52) and in 
his deposition, which was subsequently tuken (Ree., p. 82), 
and in these it is not shown that he was the cashier or treas- 
urer of the company; on the contrary, it appears positively a 
that he was not such cashier or treasurer, although a ques- 
tion put tohim in his deposition rather disingenuously as- 
sumed that he was such. His positive statement is that he 
was “the cashier of the first division of the said National 
Express and Transportation Company,” and that this divis- 


ion ineluded the States of Virginia and North Carolina and 
| parts of South Carolina and Tennessee (Ree., pp. 52,83). In 
other words, he was a local and not a general officer. It 

does not appear who was the cashier or treasurer of the com- 


—~ pany, but it does appear that Mr. Poiteaux was not, and he 
was not, therefore, the officer contemplated in the statute for 
| the service of process, that officer being evidently a general 

i © 4 ao . 


officer of the company; and it may be remarked in this con- 
nection that Mr. Poiteaux immediately turns up as a cred- 
itor of the company, and that there is a very remarkable de- 
sire to further his interests manifested by those who had 
charge of the proceedings (Ree., p. 82). To hold the com- 
pany, with its thousands of stockholders, who had no notice 
and were not likely to have any actual notice of these pro- 
ceedings, bound by such service as this might possibly be in 
accordance with the letter of the law, but its effect would be 
to consecrate a fraud. The Virginia court was evidently 
aware of the insufliciency of the service upon Poiteaux, for 
in its opinion (Ree., p. 220) it says: 


—_ 
“Both Mr. Poiteaux and Gen. Anderson appeared and 
answered, and, while they disclaimed right to answer ofhi- 
cially, recognized in their answer the service upon them 
officially of the process in the cause. Now, if Mr. Poiteaux 
was the cashier or treasurer of the company, service upon 
him was suflicient. If he was not, there was no such officer 
of the company within the sheriff’s bailiwick, and service 
upon a director was sullicient.” 

There is nothing whatever in the case from beginning to 
end to justify the assertion of the court that if Mr. Poiteax 
was not the cashier or treasurer of the company there was 
no such officer wituin the sheriff's bailiwick; but this isa 

< matter of little cohsequence, The PussAage is cited merely 
és to show the small amount of re'iance placed upon this ser- 


vice by the Virginia court. 

The main reliance is upon the service of process made 

upon Mr. Joseph R. Anderson as an alleged director of the 
> 
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clusion, of course, would be absurd. It is open to us, there- 
fore, to inquire in this suit whether the chancery court of 
Richmond had acquired in the Glenn suit personal jurisdic- 
tion of the insolvent corporation by due service of process. 
The Code of Virginia of 1873 embodies the statutory law 
of the State, which was in existence at the time of the ex- 
istence of this corporation, providing for the mode of service 
of process upon corporations. The provision bearing upon 
the subject is chapter 166, section 7, which is as follows: 


“Tt shall be sufficient to serve any process against or no- 
tice to a corporation on its mayor, rector, president, or other 
chief officer ;.or, in his absence from the county or corpora- 
tion in whieh he resides or in which is the principal office 
of the corporation against or to which the process or notice 
is, if it be a city or town, on the president of the council or 
board of trustees, or, in his absence, on the recorder or any 
alderman or trustee; and, if it be not a city or town, on the 
cashier or treasurer, and if there be none such: or he be absent, 
ber of the board of directors, trustees, or visitors. 
Service on any person under this section shall be in 
the county or corporation in which he resides, and the return 
shall show this and state on whom and when the service 
was; otherwise the service shall not be valid.” 


On a nem 


The service of process to bring the corporation into court 
In this Virginia case was had upon one Poiteaux, alleged to 
be or to have been cashier and treasurer of the company, 
and Joseph R. Anderson, alleged to have been a director of 
the company (Ree., p. 40,51). The only proof of Poiteaux’s 
official character was in his own answer (Ree., p. 52) and in 
his deposition, which was subsequently taken (Ree., p. 82), 
and in these it isnot shown that he was the cashier or treas- 
urer of the company; on the contrary, it appears positively 
that he was not such cashier or treasurer, although a ques- 
tion put to him in his deposition rather disingenuously as- 
sumed that he was such. His positive statement is that he 
was “the cashier of the first division of the said National 
Express and Transportation Company,” and that this divis- 
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ion included the States of Virginia and North Carolina and 
parts of South Carolina and Tennessee (Ree., pp. 52,83). In 
other words, he was a local and not a general officer. It 
does not appear who was the cashier or treasurer of the com- 
pany, but it does appear that Mr. Poiteaux was not, and he 
was not, therefore, the officer contemplated in the statute for 
the service of process, that officer being evidently a general 
officer of the company; and it may be remarked in this con- 
nection that Mr. Poiteaux immediately turns up as a ered- 
itor of the company, and that there is a very remarkable de- 
sire to further his interests manifested by those who had 
charge of the proceedings (Ree., p. 82). To hold the com- 
pany, with its thousands of stockholders, who had no notice 
and were not likely to have any actual notice of these pro- 
ceedings, bound by such service as this might possibly be in 
accordance with the letter of the law, but its effect would be 
to consecrate a fraud. The Virginia court was evidently 
aware of the insufliciency of the service upon Poiteaux, for 
in its opinion (Ree., }). 220) 11 Suvs: 


“Both Mr. Poiteaux and Gen. Anderson appeared and 
answered, and, while they disclaimed right to answer ofhi- 
clally, recognized in their answer the service upon them 
officially of the process in the cause. Now, if Mr. Poiteaux 
was the cashier or treasurer of the company, service upon 
him was suflicient. If he was not, there was no such oflicer 
of the company within the sheriff's bailiwick, and service 
upon a director was sufficient.” 


There is nothing whatever in the case from beginning to 
end to justify the assertion of the court that if Mr. Poiteax 
was not the cashier or treasurer of the COMpany there was 
no such officer within the sheriff's bailiwick: but this isa 
matter of little Consequence, The pASsSAge is cited merely 
to show the small amount of re'iance placed upon this ser- 
vice by the Virginia court. 

The main reliance is upon the service ef process made 
upon Mr. Joseph R. Anderson as an alleged director of the 
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company. 
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Sut if itcan be shown that Mr. Anderson was 
not a director of the company, then this process also was 
insufficient. It is respectfully submitted that it is apparent 
from the record of the ease that he was not a director at the 


time of service. 
Mr. Anderson appeared and answered, and in his answer 
(Ree., p. 56) he says that “to the best of his knowledge and 


belief he resigned the directorship of the company very , 


soon after his election thereto; that, moreover, he does not 
remember ever having acted in the capacity of director of the 


Pa “e ' means 
said company at a single one of its meetings. 
There is nothing whatever in the record to contravene 


the truth of this statemeut. 


Poiteaux, in his deposition 


(Ree., p. 83), says that he always understood and _ believed 
Mr. Anderson to be a director—a statement, which, of course, 


proves nothing. 


Mr. Anderson himself was called to tes- 


tify, and in his deposition (Ree., p. 84) he admitted that he 
was present at a meeting of stockholders of the company on 
October 29, 1866, and acted as chairman of a committee 


(Ree., p. 95-100). 


rectorship is not at all apparent. 
supplemental report” filed by a commissioner of the court 
(Ree., pp. 171-177), and which we are fully warranted in 
characterizing as “ surreptitious,” because it shows upon its 
face that it was made without notice to any one and without 
any authority from the court, and merely to gratify one of 
the counsel for the complainant—if this surreptitious docu- 


But what bearing this has upon his di- 


If an “amended and 


ment is to be regarded as in the case, it shows that Mr. An- 


derson participated in a meeting of directors at which he 
had been elected as a member of the board on November # 


1866 (Ree., p. 172). 


director. 


soon after 


But itis not denied that he was a 


He admits it himself, but he says that he resigned 


his eleetion 


as director. 


The entry from the 


minutes of the board of directors (Rec., p. 172) would indi- 
eate that Mr. Anderson’s memory was at fault when he 


stated in his answer (Ree., p. 56) that he did not remember 
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having served as a director at any of the meetings. But he 
does not say that he did not serve—merely that he does not 
remember to have served. He does say positively that he 
resigned soon after his election, and this statement.is nowhere 
controverted by anything that appears in the record. 

The Virginia court, in its opinion, says, immediately after 
the paragraph already cited in reference to Poiteaux (Ree., 
p. 221): 

“Gen. Anderson in his answer does not deny that he was 
a director. He admits that he had been, but states his belief 
that he had resigned. This answer, however, is sufficient to 
throw upon the plaintiffs the burden of showing that he was 
a director when the process was served. With that onus 
upon them, the evidence in the record is abundantly suth- 
cient. Gen. Anderson appeared as director at the very last 
meeting of the directors which was ever held, and that 
meeting was subsequent to the last meeting of the stock- 
holders. He could, therefore, never have divested himself 
of his official relation to the company.” 


Undoubtedly the court did not mean to be intentionally 
unfair in the statements of fact and deductions of law con- 
tuined in the last two sentences; and yet those statements 
are utterly unfounded and the deductions from them are 
most unwarranted. There is not a scintilla of evidence In 
the record from beginning to end to show that the meeting 
of November 1, 1866, at which Mr. Anderson was elected 
and participated, was the last meeting of the board of direct- 
ors. There is not a scintilla of evidence to show when the 
last meeting of the stockholders was held; and the assertion 
of the court in regard to them is unjustifiable. But the 
statement is no more unjustifiable than the inference sought 
to be drawn from it, which is that Anderson could not have 
resigned, because his resignation would have to be accepted 
at a stockholders’ meeting, and there was no stockholders’ 
meeting, It is said, after the last directors’ meeting. This is 
not correct either in fact or in Jaw, and is plainly contra- 
dicted by the testimony of the record itself. 
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The by-laws of the company (Ree., p. 175) provide that 
“vacancies in the board of directors, caused by death, resig- 
nation, or disqualitics tion, shall be filled by al majority of 
the votes of all the remaining directors.” The resignation, 
therefore, was to be tendered to the board of directors and 
to be acted on by them, and the stockholders at their meet- 
ing had nothing to do with it; and this is confirmed by the 


very clause of the act of incorporation which is relied on to 
prove that Mr. Anderson remained in law a director at the 
: 1} 
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time of process. ‘This clause Is as follows: 


io "EY —- Py OS on r -_ 7 rr —T mt) Pnen ll 
Lhe presiden! and qdirectors oO! tlils corporation shall 

oe . ** * 77 / | ne - ’ a . 
hold their Olfiieces for one vear and untli thelr successors are 


’ ws ° } ’ . ,* 1? *} 
chosen. Vacancies Inn the voard ot directors shall be filled 


in such manner as the by-laws of this corporation may pre- 
scribe.” (Rec., p. 176. 
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however, there is no proof, was sufficient or was intended to 


bring the company before the court. That process was dl- 
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rected to thlm Indi dua iv. and not to the conmpany, and 
there was nothing in it to notify him to defend the interests 


of the company. (Ree., p. 51.) 
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Such, as we have stated, was the process by which it was 
sought to bring the company into court. Such was the 
process on which it is now maintained that the numerous 
stockholders of this company, scattered through a dozen dif- 
ferent States of the Union, were absolutely and forever con- 
cluded. Such was the process by which it 1s sought to turn 
a million or two millions of dollars into the pockets of this 
plaintif. It is difficult to refrain from characterizing this 
proceeding in terms befitting it. 

In all the cases in this Court in which stockholders, 
although not nominally parties, have been held concluded 
by decrees upon creditors’ bills against their companies, 
there has never in any one of them been any doubt of the 
perfect regularity and validity of the process to bring the 
companies into court. In no one of them has there been 
failure of opportunity to the undoubted and responsible 
trustees or directors of the companies, the duly selected 
guardians of their interests, to appear and defend the suits. 
Here, probably for the first time 1) the history of jurispru- 
dence, the case is presented of a creditor’s bill Gled thirteen 
years after the decease of company——ior the amended bill, 
which alone figures in the case, was not filed until 1S79 
(Ree., p. 37), and the company died in 1566—no steps what- 
ever having been taken between the filing of the original 
bill in 1871 and the amended bill in 1879, when the very 
existence of the company had been forgotten, both by its 
stockholders and the public ; of service had Upon such 
amended bill upon a petty local officer, whom there is only 
too much reason to regard as a collusive creditor, and upon 
an alleged director, who denied that he was a director, and 
whose denial is not disproved ; of a mass of unpreved and 
certainly many fraudulent claims, introduced and allowed 
without even such proof as would be required by the most 
elementary principles of justice; of a decree thereon, which 
has never vel benefited any hon t fel ereditor of the COlli- 
pany, if any such creditor there now exists. The process 
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in such a case ought at least to be above suspicion. The 
process in this case, with all due respect to the Virginia 
court, Which held otherwise, is so plainly insufficient as to 
be not even a legitimate subject of suspicion. 


In the next place, it is submitted on behalf of the defendant 
in error that the claim set forth in this case is barred by the 
statute of limitations. 

In the case of Hawkins vs. Glenn (181 U.S., 319), hereto- 
fore cited, and whitch was decided at the last term, it was 
held, under the proof in that case, that the statute of lim- 
itations did not begin to run until the call made by the 
chancery court of the city of Richmond on December 14. 
isS0—the same call and the same decree that are found in 
the record in this suit (Ree., p. 145). Counsel for the defend- 
ant here never supposed that the law was different, and while 
several pleas are introduced in the present case involving 
the same points of limitation as in the case of Hawkins vs. 
Glenn, the defendant in error has never relied upon them. 
But we do rely upon the fact that a different condition of 
things is presented in this record from that which appears 
in the Hawkins case. 

If it be true that the statute of limitations in this matter 
did not beg.n to run in favor of subscribers to the stock of 
the company until an assessment or call was made by a court 
of competent Jurisdiction—it being conceded that no call 
was ever made by the board of directors—it is, of course, 
equally true that the statute of limitations does begin to run 
as soon as an assessment or call is made by a court of com- 
petent jurisdiction. 

Now, if it ean be shown that such an assessment or call 
was made by a court of competent jurisdiction upon the 
stockholders of this company as far back as December 31, 
1866, for the whole of the unpaid subscriptions of the stock- 
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holders of the company, then most unquestionably, under 
the decision in the case of Hawkins vs. Glenn and in Seovill 


vs. Thayer (105 U.S., 143), and in all the other cases bearing 


upon the subject, the statute of limitations for this defend- 
ant began on December 31, 1866, and the claim of the plain- 
tiff in error has long since been barred. Of course, it makes 
no difference whatever that some other agent or officer than 
this plaintiff in error may have been directed on December 
31, 1866, to collect the subscriptions. If the subseriptions 
have once been called for and a receiver appointed to colleet 
them, no subsequent call of any kind will avail to modify 
the legal effect of the first call or demand. ‘This position, it 
Is presumed, cannot be reasonably controverted. 

Now, Exhibit Y, contained in this record (pp. 255-280), 
and which did not appear in the case of Hawkins vs. Glenn, 
shows that on August 8, 1866, a bill in equity was filed in 
the circuit court of the United States for the district of Vir- 
ginia, unquestionably a court of competent jurisdiction, by 
a non-resident stockholder, one Josiah Reynolds, on behalf 
of himself and all other stockholders, against the president, 
directors, and superintendent of the company, to enjoin the 
perpetration of certain specified acts of mismanagement, for 
the appointment of a receiver, and for the collection of the 
assets of the company and the winding up of its affairs, and 
for general relief. Service of process was had, perfectly reg- 
ular in every respect, not such irregular and improper service 
us was attempted in the Glenn case, and the company, by its 
duly authorized agents, appeared and answered (Rece., p. 
261), and thereupon there were such proceedings had that 
a receiver was appointed, and the receiver was ordered to 
collect any and all sums due upon the shares of the capital 
stock of the said company, and to institute such suits there- 
for as might be necessary (Ree., pp. 266, 268). This, most 
unquestionably, was a call by the court for the payment by 
the stockholders of the whole of their unpaid subseriptions. 
It was made on December 31, 1866, and from that day, there- 
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fore, the statute of limitations bpgan to run in favor of the 
stock holders. 

What the receiver appointed in this Reynolds case did 
does not seem to have been of great importance. It is stated 
in his report (Rec., p. 279); but it is equally of no conse- 
quence in reference to the legal question now under consid- 
eration. He was entitled to sue, the call had been made, 
the cause of action against the defendant in error and other 
stockholders had accrued, and if the receiver failed to sue 
that is no reason why the statute of limitations should be 
suspended. We presume the plaintiff would be compelled 
to admit that if he had failed to sue for more than three 
years after his decree of December 14, 1880, his cause of 
action would have been barred. 

No proceedings seem to have been taken in court in the 
Reynolds case after August 22, 1870 (Ree., p. 271); but the 
receiver continued to hold his office and to do whatever 
little he did until December 11, 1SS0, when he made the re- 
port which has been mentioned and was discharged (Rec., 
pp. 279, 250). This report and discharge were had, as ap- 
pears from the record, by the procurement of one of the 
svlicitors for the complainant in the Glenn case three days 
before the decree rendered in the Glenn ease, in which the 
call was made for which the present suit was instituted. 
We are justified in presuming that this action was had to 
prevent the pendency of the Reynolds suit from interfering 
with the intended decree in tne Glenn case; and we are 
further justified as characterizing the proceedings in the 
Glenn case, in view of the pendency of the Reynolds 
suit, as having been taken in contempt of the jurisdiction 
of the United States circuit court, within whose control both 
the company and its property then were, and it may well be 
a question whether this Court, in view of these circumstances 
and for this reason alone, should not treat the proceedings in 
the Glenn suit as a nullity. Certainly this consideration 
should have weight in determining the value of the service 


of process in the Glenn case and the value of the decree ren- 
dered in that case, so far as by operation of law it is pre- 
sumed to bind the stockholders. ‘These stockholders having 
been duly advised of the pendency of the Reynolds case— 
which, as a matter of fact, was generally known, while the 
pendency of the Glenn case was generally unknown—they 
were justified in supposing that all their rights and liabili- 
ties would be adjudicated in that suit in the United States 
circuit court; so that, both in fact and in law, the institution 
of the Glenn suit was a fraud upon them. 

We believe it is objected that because the Reynolds suit 
was based upon a stockholder’s bill and the Glenn suit was 
a creditor’s bill, therefore the one was no interference with 
the other. This objection is wholly untenable. There was 
no reason why the creditors might not have intervened by 
petition in the Reynolds suit. At all events, it is too plain 
for argument that two courts could not in two different suits 
make two different calls Upon the stockholders for their un- 
paid subscriptions; but it is of no consequence whether they 
could or not, inasmuch as the call first made was the eall to 
be obeyed, and from that call the statute of limitations 
dates. 


To summarize, the four principal points of the defendant 
in error are these: 

ist. That there are no assignments of error by the plain- 
tiff, and that therefore the writ of error should be dismissed. 


2d. That there is no agreed statement of facts, as there 
purports to be, but merely an agreed statement as to some 
facts, and then that there are two voluminous exhibits, which 
are merely testimony, from which any inference may be 
drawn which the court may find upon the perusal of a mass 
of documents, testimony, deposit ions, accounts, &e., and that 
this Court will not re-examine the decision of the court 


4 
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below, under such circumstances, which it will regard 
mere'y as a court of arbitration, without a regular bill of 


exceptions. 


oS MH.2 af eS nen ee apa. [een , 
3d. That the plaintiff sues merely as the assignee of a 


chose in action, and that as such assignee he cannot matn- 


taln this suit, there Delng no statute 'n the District of Co 
lumbia authorizing the assignee of a chose in action to sue 


ae se 
1m his owb bnawe. 
+ regs? . °° F —" } —- - —_ ‘ } . 4 
4th. hat lf ne sues aS a receiver caeriving his authority 
, | "? ; ’ s : : '% . ‘ ’ +? « " ‘ _ . . 
from the \ Irgilla court, he cannot maintain a sult fol the 
reason that a recelver cannot malnutaln a sult 10 his owl 
ide Of the jurisdiction Of 11s appolntinent. 
AT ry*? 4 . oem “en ] ._ . — . 2 l.o wetbe 
Sth. That the decree of the chancerv court of the citv of 
* a a — oe ree! se ee om eta a i a ane 
tichmond. upon which this suit is based, is null and void 
’ ° ’ 7 ° 
as to the defendant lu this cause, dDecause the company 10 


which he was a stockhoider was not duly served with pro- 


~ H 4a = + * ] . . ] a b's 1; | sie , ] 5 " : + F 
ULil [ mat the defendants Llavdllitv dDecame com plete and 

+ 3 . Lor ? P r "eo? 7 ‘ > on _? tT ‘ > rer . *) . o 

ee PIGit OF SUIL AGALNSE him ace ied on the 5lst day of De- 

, — oe 4) Me . . P x one * . 
ceinber, 1866, when the United States circuit court, in the 
. 7 . 5 , ‘* . ] . . r ] ¥ r " ea ‘ ‘ + 1] : 

case of Reynolds vs. The Company, made a call upon him 

for th . MAaLY Mar, i 7 ripe hy le ‘) 7 {>i ? f _ } — ~ +} + - “7 ' 

i A viitC pay biiwiliy ri vLitcC WiIOLE amount Ol Li1s su bdscription 


. , - * ; , . . ° ° . 7 
r ‘ ’ ‘ ry ‘ ’ 7y é ’ . 4 ." ’ 4 ; * 7s) * +. b 
boa tained unpaid, and that tiereiore thiS SUIt IS barred. 


’ 

2) 
TI ] 'y ; + re, a7 ’ . | e e 2 . ° 
he defendants defenses tn this suit are mainly technical. 

a 
hy vy are + |, ; wii ] ; , ° - 4] . — — ’ ° . , * : 

phevy are tue OnLV Gderenses that are Open to him in this pro- 
Peedi Tne Persuaded . . - — ? ‘ — e.. — ——— re > 
CECUliiS. -Psuacded as he 18.that a gross iraud ubats the 


7 
ei sae © » we | — ‘ } : 
forms of law has been perpetrated through the proceedings 
? ‘- 


} 
' | ] ; a . ° ’ . . . 
In the Gienn ease in \ Irginia, woicn possibly it is now dif- 
tae — 


fa Tee ff “7 rror o- | } +, - . — ™ a : , 7 . 
1IGuUuit, AA LiQu eee j USsivVic, LO rectliv ; And Whicbn tne defendant 


+ 
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alone is unable to rectify, he is compelled to rely upon these 
defenses, which in the present ease he submits are upusu- 
ally meritorious, and to the protection of which he is mora 
than usually entitled, in view of the peculiar character of 
the proceedings. 

The counsel here for the defendant in error deems it 
proper to say that he was not of counsel in this case in the 
court below, and that therefore the agreement entered into 
by the parties to submit the case here without oral argument 
was not with his consent or concurrence. He regards it as 
a case in which oral argument would have been exceedingly 
proper and might have saved the Court some trouble; but 
the agreement stands and counsel is bound by it, and he 
does not seek to have it vacated. He submits the case to 
the earnest consideration of ‘the Court, and he submits that 
there is no reason to disturb the judgment of the court be- 
low, and that this Judgment was entirely right and proper. 

M. IF. Morris, 
Of Counsel for Defendant in Error. 
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in and by the other of the said certificates the said defendant 
~ did certify that the said Creorge QO. Sweet was entitled to four 
hundred sha res of twenty-five dollars each) of the capital 


stock of the said detendant, transferable only on the books of the 


said defendant, in person or by attorney, on the surrender of said 
certificate 

And the plaintiff further saith that on the day and year aforesaid 
the said Creorge ) Sweet, so being the owner of the said twelve hun- 
dred shares of the ecapit al stock of the said defendant and of the cer- 
tificates aforesaid, at Clie ‘ago, tO wit, at the district aforesaid, in con- 
sideration of the sum of twenty thousand and ninety dollars, to him 
In hand paid “ah the said plaintiff, by an Instrument in writing 
inder his hand and seal, duly sold, assigned. and transferred the 


sald twelve li eae shares of the capital stock of the said defend- 


“hit ana thr certificates afore sud to the said plaintiff, and did therein 
ind thereby constitute and appoint the sac plamtitt his true and 
lawful attorney, irrevocable, to take all lawful wavs and means for 


l ‘ 


the I COVerY phe! eno ViInen { ot the sald twel - hundre d shi; ares ot 


of the Cap ital stock of the s suid defendant: and haeuien, then, a’ nil 
there delivered the certificates aforesaid, with the said instrument of 
writing annexed, to the said plaintiff And the plaintiff avers that 
afterwards, and prior to the commencement of this suit, to wit, on 
thy day and vear last aforesaid, at Detroit, to wit, at the district 
aforesaid, the said plaintiff requested the said defenaant to transfer 
(>t) thie books ot the said def rdant the t twelve hundred shi: ares ot its 
capital stock aforesaid on the surrender to said detendant of the 
certificates | oresald, ana LO Issue to hy lth, the said pli anit iff, in his 
own Nnume. certificates for said twelve hundre dl shares of the Capit al 


‘ 


stock of said detendant in leu of the two certificates num- 
t Ly 1" 7 tive and eloliteen dior sid. ana the ssid plarntifl then 
ana there produced, ten le re d,and offered to surrender to the 
said defendant the said two cer Cites num be It d live and elghteen, 


respectively, together with the ie strument of writing aforesaid, 
thereto annexed: but the said detendant, not regarding its duty In 
the P remiises, aur - signing and intending to wrong and injure the 
sald plaintiff, wrongfully refused to so transfer the said twelve hun- 
dr d shares of its ca pital stock, or any part thereof, to the said plain- 
titf, and wrongfully refused to issue a certificate or certificates there- 
tor, or for any part thereof, to the said plaintiff} and has not vet 
transferred the said stuck, or any part thereof, on the books of the 
said defendant or otherwise to the said plarntitl, and has not Vel 
issued to the said plaintiff a certificate or ceruticates therefor, or for 
any part thereof, to the damage of the said plaintiff of tiftv thousand 
dollars, and therefore he brings sult, Ke. 
GRANT & BRADY, 
Plaintiff's Attorneys 


Endorsed: Filed Feb’y 20, 1885.) W. HL. Bradley, clerk. 


5 Afterwards, to wit. on the fifth day of Mareh, in the ad- 
journed March term of said court, ISS5, in the record of the 
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proceedings thereof in said entitled cause, before lon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Order. 
Thomas D. Hasrincs vs. Georce H. HamMonp & Co 
Trespass on the case. 
Now comes the defendant, by W. P. Culver, sq., its uttorney, who 


enters the special appearance for the purpose of this motion only 
and moves the court to quash the return to the writ herein. 


Afterwards, to wit,on the 6th day of July, 1885, came the defend- 
ant, by its attorney, and filed in said clerk’s office its demurrer to 
the declaration in said entitled cause, which said demurrer is in the 
words and figures following, to wit: 


, 


t) ay wieeerrer. 


UNrrep STATES OF AMERICA, ! 
9 P ° x ° . ss 
Northern District of [llinois, } 


Cireuit Court of the United States for the Northern Distriet of Il} - 
nois. July Term, A. D, 1885. 


The Georcre H. HauuMonpb anp Company 
aids. 
THuomas D. Hastings. 


('ase. 


And the defendant, by W. P. Culver, its attorney, comes and de- 
fends, &e., when, &e., and says that the said declaration and 
the matters therein contained, in manner and form as the same 
are above set forth, are not sufficient in law for the plaintiff to main- 
tain his aforesaid action, and that it. the defendant. is not bound 
by law to answer the same, and this it is ready to verify. Where- 
fore, ‘or want of a sufficient declaration in this behalf, the defendant 
prays judgment, and that the plaintiff may be barred from main- 
taining his aforesaid action, ete. 

By W. P. CULVER. 
Defendant's Attorney. 


Endorsed: Filed July 6,1885. Wm. H. Bradley, clerk. 


Afterwards, to wit, on the sixteenth day of November, in 

the adjourned October term of said court, ISS5.1n the record 
of the proceedings thereof in said entitled cause, before ILon. Ilenry 
\W. Blodgett, district judge, is the following entry, to wit: 


Order. 
Tuomas D. Hastines vs. George H. HamMonp & Co. 
Case. 


Now come the parties, by their attorneys, and now comes on to 


() GEORGE H. HAMMOND & COMPANY Vs. THOMAS D. TASTINGS. 


Srd count. 


And also for that whereas the said plaintiff heretofore, to wit, on 
the twenty-second day of July, A. D. 1854, at Detroit, to wit, at said 
district, was lawfully possessed as of his own property of twelve hun- 
dred shares of the capital stock of the said George H. Hammond 
and Compaiuy, the said defendant, which was then and there, to wit, 
at Detroit aforesaid, a corporation having capital stock divided into 
shares, for which it had issued certificates, which said twelve hun- 
dred shares were of great value, to wit, of the value of thirty thou- 
sand dollars lawful money of the United States ; and. being so pos- 
sessed, the said plaintiff afterwards, to wit, on the dav and vear last 
aforesaid, casually lost the said twelve hundred shares of the capital 
stock aforesaid out of his possession, and the same afterwards, to wit, 
on the day and year last aforesaid, at Detroit, to wit, at the district 
aforesaid, came to the possession of the said defendant by finding ; 
vet the said defendant7well knowing the said twelve hundred shares 
of eapital stock aforesaid to be the property of the said plaintiff and 
of right to belong and appertain to him, but contriving and. fraud- 


ulently intending craftily and subtly to defraud the said plaintiff 


in this behalf, hath not as vet delivered the said shares cr any or 
either of them, or any part thereof, to the said plaintiff, although 
often requested so to do; and afterwards, to wit, on the day and 

vear last aforesaid at Detroit, to wit, at said district, converted 
12 and disposed of the said twelve hundred shares and every 


part thereof to its, said defendant’s, own use, to the damage of 


the said plaintitf of fifty thousand dollars. 
Ith count. 


And also tor that whereas the said plaintiff heretofore, to wit, on 
the twenty-second day of July, A. D. 1884, at Detroit, to wit, at said 
district, was lawfully possessed,as of his own property, of two certifi- 
cates of capital stock, which were duly issued by the said defendant 
under its corporate seal and signed by its president and secretary, 
numbered five and eighteen (5 and 18), respectively, and in and by 
that one of which numbered five (5) the said defendant did certify 
that one George O. Sweet was entitled to eight hundred shares of 
twenty-five dollars each of the capital stock of the said defendant, 
transferable only on the books of said defendant, in person or by at- 
torney, on the surrender of said certificate, and in and _ by that 
one of which certificates numbered elehteen (18S) the said defendant 
did certify that the said George O. Sweet’ was entitled to four hun- 
dred shares at twenty-five dollars each of the eapital stock of the 
said defendant, transferable only on the books of the said defendant 
in person or by attorney on the surrender of said certificate-, which 
suid certificates the said George O. Sweet heretofore. to wit. on the 
twenty-second day of July, A. D. 1854, then and there,to wit, at the 
district aforesaid, being the owner and holder of the said certifi- 
eates by an Instrument of writing under his hand and _ seal, 
duly sold, assigned, and transferred to the said plaintiff, and did, 
in and by the said instrument of writing, constitute and appoint 
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the said plaintiff his true and lawful attorney, irrevocable, 

to take all lawful ways and means for the recovery 

: lo and enjoyment of the said twelve hundred shares of stock 
| mentioned in and evidenced by the said certificates, and did 
thereupon, then and there, deliver the said certificates, with the said 
instrument of writing annexed, to the said plaintiff. And the plain- 
tiff says that the said certificates were of great value, to wit, of the 
value of thirty thousand dollars, and that he, the said plaintiff, being 
so possessed as aforesaid of the said certificates afterwards, to wit, 
on the day and year last aforesaid, casually lost the said certificates 
out of his possession, and the same afterwards, to wit, on the day 


| and year last aforesaid, to wit, at said district, came to the possession 
' of the said defendant by finding; vet the said defendant, well know- 


Ing the sald certificates to be the property of the said plaintif, anid 
of right to belong and appertain to lim, but contriving and intend- 
ing to defraud the said plaintiff in this behalf, hath not as vet de- 
livered the said certificates, or either of them, to the said plaintiff, 
although often requested so to do, and afterwards, to wit, On the 
day and vear last aforesaid, at. Detroit, to wit, at said district, 
converted and disposed ot the said certificates and every part there- 
of, to its, said defendant’s, own use, to the damage of the said plain 
tiff fifty thousand dollars. 

> | GRANT & BRADY, 

Plies Attys 


endorsed: Filed Noy. 17, 1885. Win. IL. Bradley, clerk. 


a 14 Afterwards, to wit, on the twentieth day of November, 1555, 
| came the defendant, by its attorney, and filed in said clerk s 
office its demurrer to the amended declaration in said entitled cause, 

i Which said demurrer is in the words and figures following, to wit: 
| 


lo Dh mourrer to Amended Declaration. 


In the Circuit Court of the United States for the Northern District 
of Illinois. 
| The Grorce H. HAMMOND AND Company 
als. 
Tiromas DD. PLAstinas. > 


And the defendant, by W. I. Culver, his attorney, comes and says 

that the said amended declaration, and each count thereof, and the 

| matters therein contaimed In matter and form as the same are above 

| set forth, are not sufficient in law for the plaintiff! to maintain his 

aforesaid action, and that the defendant is not bound by law to answer 

the same; and this he is ready to verify. Wherefore, for want of a 

sufficient declaration, In this behalf, the defendant prays judgment 

and that the plaintiff may be barred from maintaining his aforesaid 
auction. 

W. I. CULVER, 
Def t's Atty. 
Kudorsed: Filed Noy. 20, 18S5S. Win. H. Bradley, clerk. 
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Lf) Afterwards, to wit, on the twenty-third day of November, 

in the adjourn d October term of said court, 1S85, in the reeord 
of the proceedings thereof, in said entitled cause, before Hon. Henry 
W. Blodgett, district judge, is the following entry, to wit: 


ie ii Li 
(drole ". 

was D. Hastings vs. Georce H. HamMonpn & Co. 
(ase. 


Now come the parties, by their attorneys, and now comes on to be 
heard the demurrer of the defendant to the amended declaration 


herem, a utter hh aring the arguments of counsel, the court over- 
rules said clemurrer, and on motion of the defendant, OV Its attorney, 
leave OLN » plead by to-morrow morning. 

()n the sami WAV, tO wit. on the twentv-third dav of November. 
ISS5, came the defendant, by its attorney, and filed in said clerk's 
ottice its plea in said entitled cause, whieh said plea is in the words 
EeeLe peru re 5 ‘ ! a ' Wi 

d Plea 
UNITED STATES OF AMERICA ie 

\ DD ( / HUES, | 
{ Cy] (‘ourt of the United States for the Northern Distriet of 
[llinots. 
The Gronck H. Hamuonp & Co. ads. THomas D. Hastinas. 
{ 2 he, OF 

‘4 ' ‘ } ’ . re . , 

Ana Tome icf t. wD \. i. Culver, its allorney, comes and de- 
ends the wrong kd dayur , When, ete., and says that it is not guilty 
0) cs supposed grievances above laid to its charge, or any or 


} 
i 


em, in manner and form as the plaintif has above 
| Litist it. ania of this the defendant puts itself 


w. i. CULV Ba 

De fe ndant s [ftorney. 

Endorsed: Filed Nov. 25,1885. Wm. H. Bradley, clerk. 
IS \fterwards, to wit, on the twenty-ninth day of January, 
In the December term of said court, 1SS5, in the reeord 
L}i sid entitled CuUSse before Llon. Walter 
(). Gresham, circuit judge, is the following entry, to wit: 

ldecl, 
Thomas D. Tlasrines +s. Georce Hl. HAMMOND AND Co. 

~pass on the case. 


Now come the parties, by their attorneys, and upon issue jomed 


thereupon come a jury of good and lawful men, to wit, Ek. O. 


lg 
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Clark, Thomas Dennis, A. D. Hall, Ezra G. Cass, William B. Worden, 
George A. Williams, M. J. Hammond, W. H. Mahoney, T. A 
Brookins, W.S. Smith, O. A. Alford, and Hl. W. Maeckneyv, whe 
were all duly elected, tried, and sworn, well and truly, to try said 
issue, and after hearing the evidence and the arguments of counsel, 
and recel ving the instructions of the court, on motion of the plain- 
tiff, by his attorney, leave Is given him toamend the first eount of 
his declaration herein by making the ad damnum tifty thousand dol- 
lars instead of thirty thousand dollars, and thereupon the jury re- 
turned the following verdict, to wit: We, the jury, find the defend- 
ant guilty and assess the plaintiff's damages at thirty-two thousand 
and seven hundred dollars. 
1!) And thereupon the defendant, by its attorney, moves the 
court for a new trial. 


() Judgment. 


Afterwards, to wit, on the twelfth day of February, 1586, in the 
December term of said court, 1885, in the record of the proceedings 
thereof in said entitled cause before Tlon. Walter (). Giresham, cir- 
cuit judge, is the following entry, to wit: 


‘Tuomas D. Hastings 
iis 


The GrorncE H. HAMMOND AND Company. 
‘Trespass on the case. 


Now come the parties, by their attorneys, and now comes on to be 
heard the motion of the defendant for a new trial of this cause, and, 
after hearing the arguments of the counsel, the court, being now 
fully advised in the premises, overrules said motion, and awards 
judgment upon the verdict. [tis thereupon considered and adjudged 
by the court that the plamitith do have and recover of the said de- 
fendant the said sum of thirty-two thousand and seven hundred dol- 
lars, his damages so as aforesaid, together with his costs in this 
behalf expended, amounting to thirty-seven dollars and twenty cents, 
and that he have execution theretor. 

And on motion the amount of the bond on writ of error is fixed 
at florty-live thousand dollars, and thirty days is viven to file a bill 

of exceptions. 
21 On the hearing of said cause the following exceptions were 
taken, and were allowed by the court and made of record, 
Which said exceptions are in the words and tigures following, to wit: 
22 UNIreD STATES OF AMERICA, = 
Northe rit District of [linois, } 7" 
In the Cireuit Court of the United States for the Northern District 
of Illinois. 


Tuomas D. Hastines vs. GQeorce H. HAMMOND AND CowMPpany. 


Be it remembered that heretofore, to wit. in said cirenit court of 
the United States for the northern district of Illinois, on the 2Oth daly 
JI9—J1So 
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of January, A. D. 1886, the same being one of the days of the De- 
cember term thereof, before the Honorable Walter Q. Gresham, pre- 
siding as judge of said court, and a jury, the plaintiff, to maintain 

the issues upon his part, introduced the following evidence : 
Present: Messrs. Grant & Brady and McDougal on behalf of the 
plaintiff; W. I. Culver and Messrs. Swift & Campbell on behalf of 
the defendant. 


235 Wittram A. HamMonp, produced as a witness on behalf of 
the plaintiff, being first duly sworn, testified, in substance, as 
follows: 

[am eashier of the National Bank of Lllinois, Chicago, having 
held that position for four vears. I know the plaintiff; have known 
him for three vears. I have known George O. Sweet four or five 
years. Ile has been in the business of selling hides ever since I first 
knew him. He was a depositor in our bank, keeping the account 
in his own name. 

The witness 1s asked by plaintiff's counsel : 

(). Now you may state, if you please, succin-tly the circumstances 
of the making of the loan, if vou say there was a loan made. 

A. Mr. Sweet came to us and told me 


Counsel for defendant objects to proof of any conversation between 
the witness and Mr. Sweet not had in the presence of defend- 
24 ant nor brought to the notice of defendant as Incompetent 
and inadmissible. 
Objection overruled by the court; to which ruling exception was 
then and there taken by defendant's counsel. 


Witness continues. Mr. Sweet opened an account with the bank 
and did a large business, consisting mainly in depositing drafts 
with bills of lading for hides upon various parties in New York, 
Boston, Philadelphia, and other eastern points, and which the bank 
collected and passed the money to his credit. 

Then he would give a eheck to the order of George IL.dlammond 
& Company, which was deposited at the stock-vards and paid in the 
usual course of business. He came into the bank in November or 
December, 1SS2, at any rate it was about a week before he bought 
stock, and said this company was very prosperous, and that he 
would like to buy some of the stock and share in the general pros- 

perity: that he would like to buy some of the stock of the 
25° CoINpany as an Investinent, but didn’t have money enough: to 

doit. Tle said he could buy SPO.000 worth of the stock “at 
par, and had So.000 in money and wanted to borrow 815,000 with 
which to buy the stock, and the bank lent him the money in the 
ordinary course of business, and he wrote to Detroit for thie stock, 
and when the stock certificate came In he brought it to us ana Wwe 
loaned him the money, and he bought a New York draft and sent 
it to George TH. Hammond & Co. in payment of the stock. 


The foregoing evidence of the conversation between witness and, 
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Sweet was all admitted against the objection last above stated, and 
exception to the ruling of the court was then and there noted by 
the defendant’s counsel. 


In answer to further questions witness testified the loan was 
$15,000, and certificate No. 5 for 800 shares was taken for that loan ; 
also a power of attorney was given us from Mr. Sweet, dated Decem- 

ber 2nd, 1882. Later on Mr. Sweet came in and said the 
26 company had declared a stock dividend of fifty per cent., 

and he brought that in—-it was stock certificate No. 1S for 400 
shares—and gave it to us and afterwards borrowed more money. 

lle borrowed 815,000 the first time, and at one time he pata S 1.000) 
and at another time 82,000, I think, and reduced the indebtedness 
to $12,000 at one time, and afterwards borrowed the balance, mak- 
ing 820,000. Tis account fluctuated, never running below 812,000 
and running as high as $20,000. The loan was commenced at 
$15,000 and- was reduced to 812,000: at one time he borrowed SS.000 
nore; these transactions ran over a vear or two. 

The bank held the stock all the time as security. 

No other security was given the bank than the certificates of stock ; 
the stock was afterwards sold by the bank. At that time George ©. 
Sweet owed the bank 820,090, I think, interest and all. It was sold 
to Thomas D. Hastings July 22d, 1884. George O. Sweet's signature 
is attached to the powers of attorney. 

The amount of the sale, $20,090, was paid by Mr. Hastings 
27 to the bank by a check on his account in our bank, which 


=m | 


Wiis wood at the time. 

Witness is asked: Did your business lead you to know something 
of the value of this stock ” 

A. Yes, sir. 

(). | want to ask you what the value of it was at the time of the 
refusal to transter two days after the sale? 

(Juestion objected Lo by defendant's counsel because if Is 1) “ul- 
Vance of the ordinary course of proof, there being ho evidence Ss) 
far of a transter. 

Objection overruled by the court and exceptions then and there 
taken by defendant’s counsel. 

Witness answers: The value of the stock was 850,000 

(reorge ©. Sweet was operating in the sales of hides, ete., for 
George Hl. Hammond & Co. 

Witness is asked by plaintiff's counsel: At the time these certifi- 
cates of stock were taken by you, Mr. [Lammond, and also the powers 

of attorney accompanying them, what, if any, knowledge 
2S hac vou of any bred btedness Irom (reorge O sweet to (reorge 
Ht. Hammond & Company. 


(Juestion objected to by defendant's counsel as immaterial. ¢ pec. 
tion overruled and exceptions then and there by defendant s counsel, 


Witness answers: [ had no knowledge of any indebtedness at the 
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time of the sale; the bank received the money for the stock from 
Mr. Hastings. : | : 
Plaintiff’s counsel offer and read in evidence the following papers : 
A power of attorney from George O. Sweet to William A. Hammond, 
dated December 2nd, 1882: 
29) Know all men by these presents that I do hereby constitute 
and appoint Wm. A. Hammond to be my true and lawful 
attorney for me, and in my name and behalf to sell, assign, and 
transfer to the whole or any part of (S00) eight hundred 
shares of the capital stock of the George H. Hammond & Co., and 
for that purpose to make and execute all necessary acts of assign- 
ment and transfer. 
[n witness whereof I have hereunto set my hand and seal this 
2nd day of Dee., 1882 
Sealed and-delivered in the presence of— 
GEO. O. SWEET. 


Second. A power of attorney from George O. Sweet to William 
A. Hammond, dated January 4th, 1554: 


30) Know all men by these presents that I do hereby constitute 
and appoint Wm. A. Hammond to be my true and lawful 
attorney for me, and in my name and behalf to sell, assign, and 
transfer to certificate No. 18, the whole or any part of four 
hundred shares, at twenty-five dollars each, of the capital stock of 
the George TH. Hammond & Company, and for that purpose to make 
and execute all necessary acts of assignment and transter. 
In witness whereof | have hereunto set my land and seal this 
fourth day of January, LSS4. | 
Sealed and delivered in the presence of— 
GEO. O. SWEET. 


Third. Bill of sale from George O. Sweet to Thomas D. Hastings, 
dated July 22nd, 18584, with certificate of acknowledgment and 
magistracy, 
| Know all men by these presents that I, George O. Sweet, 

by Wilham A. Hammond, my attorney-in-fact, of Chicago, 
[]linois, in consideration of twenty thousand and ninety dollars, to 
mein hand paid by Thomas D. Hastings, of said Chicago, have 
bargained, sold, assigned, and transferred, and by these presents do 
bargain, sell, assign, and transfer, unto said Thomas D. Hastings, 
twelve hundred shares of the capital stock of The George IH. Ham- 
mand and Company, represented by certificates of stock numbered 
five for eight hundred shares and eighteen for four hundred shares,. 
standing in iIny hbame on the books of said company, and | do hereby 
constitute and appoint said Thomas D. Hastings my true and lawful 
attorney, irrevocable in his name or otherwise, but to his own use 
and benefit, and at his own cost and charges, to take all lawful ways 
and means for the recovery and enjoyment thereof. 
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Witness my hand and seal the 22d day of July, A. D. 1554. 
GEORGE O. SWEET, [SHALL | 
By WILLIAM A. HAMMOND, 
His Attorney-in-luet 
STATE OF ILLINOIS, | 
(ounty of Cook, { ng 
On this 22d day of July, A. D. 1584, before me personally came 
William A. Hammond, as attorney-in-fact of George O. Sweet, known 
to me to be the individual described in and who, as such attorney, 
executed the foregoing transfer of stock, and acknowledged that ly 
executed the same as the act and deed of the said George ©. Sweet, 
therein named, and for the purpose thercin mentioned, by virtue of 
the powers of attorney duly executed by the said George O. Sweet 
and hereto annexed. 
In witness whereof I have hereunto set my hand and 
2 aftixed my official seal the day and year above written. 
(SEAL. | CARL MOLL, 
Notary Public. 
STATE OF ILLINOIS, |. 
Covk County, jo’ 


I, M. W. Ryan, clerk of the county court of Cook county, the 
satne being a court of record, do hereby certify that Carl Moll, hs. 
whose name is subseribed to the proof or acknowledgment of the 
annexed instrument in writing, was, at the time of taking such 
proof or acknowledgment, al hotary public in ane for Cook county, 
duly commissioned, sworn, and acting as such, and authorized to 
take the same; that | am well acquainted with his handwriting 
and verily believe that the signature to the said proof or acknow!l- 
edgment is genuine, and, further, that the annexed instrument 1s 
executed and acknowledged according to the laws of the State ol 
I}linois. *. 

In witness whereof I have hereunto set my hand and aflixed the 
seal of said court, at the city of Chicago, In the said: county, this 
25d day of July, 1884. 

[SEAL. | M. W. RYAN, Clerk 


fourth. A certificate, nuinber 5, of the capital stock of George IT. 
llammond & Co. 


3 George H. Hammond & Company. 


Capital, stock $1,500,000. Shares, S25 each. 


Number 5. Shires. SOO. 


This is to certify that Creorge () Sweet I~ entitled te elolit hun- 
dred shares of 825 each of the capital stock of George IL. Hammond 
& Company. 

Transferable only on the books of the company, in person or by 
attorney, on the surrender of this certificate. 

Detroit, Mich., Jan'y 1S, 1552. 

[SEAL. | GEO. WH. IAMMOND, Pres’. 
JAMES D. STANDISH, See’y. 
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time of the sale; the bank received the money for the stock from 
Mr. Hastings. 
Plaintiff’s counsel offer and read in evidence the following papers : 
A power of attorney from George O. Sweet to William A. Hammond, 
dated December 2nd, 1882: 
29 Know all men by these presents that I do hereby constitute 
and appoint Wm. A. Hammond to be my true and lawful 
attorney for me, and in my name and behalf to sell, assign, and 
transfer to the whole or any part of (SOO) eight hundred 
shares of the capital stock of the George H. Hammond & Co., and 
for that purpose to make and execute all necessary acts of assign- 
ment and transfer. 
In witness whereof I have hereunto set my hand and seal this 
2nd day of Dec., 1882 
Sealed and delivered in the presence of— 
GEO, O. SWEET. 


Second. A power of attorney from George O. Sweet to William 
A. Hammond, dated January 4th, 18$4: 


30 Know all men by these presents that I do hereby constitute 
and appoint Wm. A. Hammond to be my true and lawful 
attorney for me,and in my name and behalf to sell, assign, and 
transfer to certificate No. 18, the whole or any part of four 
hundred shares, at twenty-five dollars each, of the capital stock of 
the George H. Hammond & Company, and for that purpose to make 
and execute all necessary acts of assignment and transfer. 
In witness whereof I have hereunto set my hand and seal this 
fourth day of January, 1SS4. 
Sealed and delivered in the presence of— 
GEO. O. SWEET. 


Third. Dill of sale from George O. Sweet to Thomas D. Hastings, 
dated July 22nd, 1884, with certificate of acknowledgment and 
magistracy. 
Sl now all men by these presents that I, George O. Sweet, 

by William A. Hammond, my attorney-in-fact, of Chicago, 
[linois, in consideration of twenty thousand and ninety dollars, to 
me in hand paid by Thomas D. Hastings, of said Chieago, have 
bargained, sold, assigned, and transferred, and by these presents do 
bargain, sell, assign, and transfer, unto said Thomas D. Hastings, 
twelve hundred shares of the capital stock of The George H. Ham- 
mand and Company, represented by certificates of stock numbered 
tive for eight hundred shares and eighteen for four hundred shares, 
standing in my name on the books of said company, and I do hereby 
constitute and appoint said Thomas D. Hastings my true and lawful 
attorney, irrevocable in his name or otherwise, but to his own use 
and benefit, and at his own cost and charges, to take all lawful ways 
and means for the recovery and enjoyment thereof. 
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Witness my hand and seal the 22d day of July, A. D. 1854. 
GEORGE O. SWEET, [SEAL | 
By WILLIAM A. HAMMOND, 
His Attorney-in- buet. 
STATE OF ILLINOIs, | 
f ounty of ( ook, ) 
On this 22d day of July. A. D. 1884, before me personally came 
William A. Hammond, as attorney-in-fact of George O. Sweet, known 
to me to be the individual described in and who, as such attorney, 
executed the foregoing transfer of stock, and acknowledged that he 
executed the same as the act and deed of the said George O. Sweet, 
therein named, and for the purpose therein mentioned, by virtue of 
the powers of attorney duly executed by the said George O. Sweet 
and hereto annexed. 
In witness whereof I have hereunto set my hand and 
o2 affixed my official seal the day and year above written. 
(SEAL. | CARL MOLL, 
Notary Public. 


SS. 


STATE OF ILLINOIS, | 
Cook (County, } 


I, M. W. Ryan, clerk of the COULLY court of Cook county, the 
same being a court of record,do hereby certify that Carl Moll, Esq., 
whose name is subseribed to the proof or acknowledgment of the 
annexed instrument in writing, was, at the time of taking such 
proof or acknowledgment, a notary public in and for Cook county, 
duly commissioned, sworn, and acting as such, and authorized to 
take the same; that | am well aequainted with lis handwriting 
and verily believe that the signature to the said proof or acknowl- 
edgment is genuine, and, further, that the annexed instrument is 
executed and acknowledged according to the laws of the State of 
Illinois. , 

[In witness whereof | have hereunto set my hand and atlixed the 
seal of said court, at the citv of Chicago, in the said: county, this 
25d day of July, ISS4. 


[SEAL. | M. WL RYAN, Clerk. 


‘ s s 


Fourth. A certificate, number O, ot thie capital stock of é rOrge IT. 
Ilammond & Co. 


Oe (reorge IT. Hammond & Company, 
Capital, stock $1,000,000. Shares, 825 each. 
Number 5. Shares. SOO. 


This is to certify that George () Sweet is entitled to eroht lun. 
dred shares of 825 each of the capital stock of George TL. Hammond 
& Company. 

Transferable only on the books of the company, in person or by 
attorney, on the surrender of this certificate. 

Detroit, Mich., Jany 1S, 1882. 

[ SEAL. ] GEO. HW. IAMMOND, Pres't 
JAMES D. STANDISH, See’y. 
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(Iendorsed :) 


lor value received — hereby sell, assign, and transfer unto —— 
shares of the within stock, and do hereby constitute and ap- 
attorney to transfer the same on the books of the 


point 
COnipany. 
Witness my hand and seal this — day of ——, A. D. 18S—. 
[u. s.] 
lifth. A certificate, number 18, of the capital stock of George H. 
Hammond & Company. 


o-t Creorge H. Hammond &«& Company. 
Capital stock, $1,900,000. Shares, 825 each. 
Number 18. Shares, 400. 


This is to certify that George O. Sweet is entitled to four hundred 
shares of 825 each of the capital stock of George H. Hammond «& 
Company. 

Transferable only on the books of the company, in person or by 
attorney, on the surrender of this certificate. 

Detroit, Mich., August 9th, 1885. 

[SEAL. | GEO. H. HAMMOND, Pres't. 
JAMES D. STANDISH, See’w. 


(endorsed :) 


lor value received I hereby, sell, assign, and transfer unto —— 
shares of the within stock, and do hereby constitute and ap- 
attorney to transfer the same on the books of the 


point 
company. 
Witness my hand and seal this — day of ——, A. D. 18—. 


DO Lhe foregoing papers were received in evidence, subject to 
any objections defendant’s counsel might thereafter make. 


Qn cross-examination by defendant’s counsel the witness; William 
A. Hlammond, testified : 
“The powers of attorney in evidence were changed at one time. 
[ made a mistake in filling out the first ones and they were changed, 
and I got new ones. The original powers of attorney provided for 
a transfer to the highest bidder, and I had them changed to read 
‘transfer to blank,’ leaving out the words ‘ the highest bidder.’ 
“The change was made about the time I heard there was trouble 
between Mr. Sweet and George H. Hammond & Co., and before the 
sale. I heard of the difficulty between Mr. Sweet and the company 
along in the spring of ISS4. The sale of the stock was made by 
the bank in the bank office. The first loan of 815,000 by the bank 
to Mr. Sweet was at 90 days, | think, and was renewed. 
30 Renewals were made from time to time. Mr. Sweet was 
keeping a balance with the bank all the time—quite a large 
balance at times. He would deposit the drafts I have already 
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spoken of and the money would lie to his credit for awhile, and 
then he would give a check to George H. Hammond & Co., whieh 
came in the regular course of business. [ have not the first note 
that the bank took from Mr. Sweet. | cannot say whether we have 
any note. I don’t know what was done with the last one; | don't 
think we have a copy of it; I don’t know. Sometimes we used the 
form of note usually used by the bank in loans of that kind, and 
sometimes we did not. The form of note in this case was simply 
i plain note: the power of sale was notin it. ‘To the best or my re- 
membrance it contained no power to apply any balance of account 
for the note. 
(). Did you take any other power of attorney from Mr. Sweet than 
the power you have produced here? 
ay) A. Yes, | took one for which that was a substitute; when 
the first note matured I don’t know what was the state of Mr. 
Sweet’s account with the bank; | presume I could look it up; Mr. 
Sweet’s balance varied very largely. He would come in one day 
und deposit ten or perhaps thirty thousand or forty thousand 
worth of drafts on Boston, and the Money would lay there for a day 
or so, and then he would check it all out down to probably S00), 
Mr. Sweet may have been careful to have his balance low when any 
of his notes matured, but the fact on that point I don’t know. At 
the time the last note matured he had no money. I couldn't Say 
whether there was more than one note, but I think there were two 
that last matured: [don't know the amounts. To the best of mv 
knowledge and belief the bank never charged to Mr. Sweet's account 
any of his notes when they matured; my impression is he gave a 
check every time a note matured. 


3S The eross-examination proceeded as follows: 


; 


(). This sale was made in the bank-room‘ 

A. Yes, sir. 

(). By whom? 

A. By me. 

(). Was it an auction sale or a private sale? 

A. Well, it was advertised, and the Ilammond company af [De- 
troit were notified that 1t was going to come off; there was no pri- 
vacv about it. 

2. When vou sold it what did you do” 

; offered it for sale to the parties present. 

(). Well, who were there outside of the employés of the bank in 
the oflice? 

A. Well, there was a young man from Mr. Culver’s oftice—lI don’t 
know his name—and there was [a] man from the Hammond com- 
pany ; I took it: Mr. Hastings was there, Mr. Grant was there, and 
[think Mr. William H. Bradley was there 

(). Well, did vou eall for bids” 

A. Yes, sir; I asked for bids. 

(). Did anybody bid except Mr. [Tastings ” 


Objected to by plaintiffs, 
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on A. There was only one bid. 

The Covrr. Do you claim the sale was unauthorized or irregular, 
or what is the necessity of going into this” 

Mr. Swirr. As I stated in opening, we don’t know whether the 
sale Was bona ficle or colorable. 


(. What was the amount of that? 
A. S20.090. 
Q. Do you know how Mr. Hastings came there at that time— 
was he here on your invitation ? 
A. Yes, sir. : 
(). I will ask you the direct question. Tfas the bank got any iIn- 
terest In this suit? 
A. Now? 
.. 2e8, wr 
& Yes, sir. 
(). Ilas Mr. Hastings any interest in this suit? 
1. Now? 
). Yes, sir; now. 
A. No, sir. | 
). Who owned the stock at the time the suit was brought ? 
A. Mr. Hastings. 
(). Did the bank have any interest in the stock at the time the 
suit was brought ” 
A. No, sir. 
(). Hlow did Mr. Hastings pay for that stock ? 
A. He gave his check. 
(). On your bank ? 
A. Yes, sit. 
40 (). Did he keep an account with your bank before that time? 
A. Yes, sir. 
(). How long? 
A. I should say about a year. 
(). Was there any arrangement between the bank and Mr. Hast- 
Ings that he should buy that stock for the use of the bank? 
A. No, sir. 
(). Was there any agreement that the bank should indemnify 
Mr. Hastings ? 
A. No, sir. 
(). Was there any agreement that Mr. Hastings should, after the 
sale, turn the stock over to the bank ? 
A. No, sir. 
(). Was there any agreement with reference to the sale between 
Mr. Hastings and the bank whatever at the time of the sale? 
A. They made no agreement of that kind. 
(). Was there any agreement between the bank and Mr. Hastings 
with reference to this stock at the time Mr. Hastings purchased it ? 
A. No, sir. 
(). None at all? 
A. No, sir. 
Was there any between you and Mr. Hastings? 


) 
{. 
A. No, sir. 
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41 'REDERICK Marvin, called as witness on behalf of the 
plaintiff, testified in substance : 


[ live in Detroit, Michigan; am cashier of the Merchants’ & 
Manufacturers’ National Bank there; have been such something 
over two years. The certificate- of stock in evidence were sent to 
me by the National Bank of Illinois, | receiving them, I think, on 
the morning of July 25th, 1884. [ presented them to the secretary 
of George H. Hammond & Co., James D. Standish, at the office of 
the company, and requested him to transfer them to Thomas D. 
Hastings, and he refused to do it. I couldn't state definitely as to 
the value of the stock. It is considered valuable. I never saw any 
of the stock,and never had any of it in my hands before, or any of 
the certificates. We supposed it to be considerably above par. We 
knew of the reputation of the company. | couldn't state definitely 
as to its value above par, because it is not a stock Lever had occasion 
to Investigate In any way. 


42 Morris M. Hirsen, called as a witness on behalf of the 
plaintiff, testified in substance : 

[am a manufacturer of starch chemicals in the city of Chicago 
and know the defendant corporation ; have always supposed it to be 
& very prosperous company, of increasing business. I was not sufli- 
ciently familiar from personal knowledge of the exact value of the 
stock to give an opinion, but I would have considered it worth at 
least par on July 25th, 1854. 


(Ilere plaintill rested.) 


The defendant, to prove the issues on its part, introduced evidence 
as follows: 


First. The general statutes of the State of Michigan under which 
the defendant was organized, the same being a public act—a_ gene- 
ral law. 

\\ hereupon the court ruled that it was not Hecessary for the law 
to be introduced in evidence, as the court would take judicial notice 
of it, holding that de:endant was entitled to it without offering it in 
evidence. | 


45 (It is agreed by counsel that the general statutes of Mich- 

oan on the subject of corporations in that State may be re- 
ferred to in the Supreme Court without being incorporated in. this 
bill of exception and with like effect as though incorporated herein.) 


Defendant's counsel then offered in evidence the articles of associ- 
ation of the defendant under the general statutes of Michigan. 

The court ruled that it was not necessary for the defendant to 
prove its existence as a corporation under the laws of Michigan, iis 
that is admitted by the pleadings, but admits the articles of incor- 
poration for the purpose of showing the date of the incorporation of 
the defendant, which articles of Incorporation are as follows: 
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Articles of Association of “*(feorr e IT. Hammond and (om wri ‘e 
Y pans 


We, the undersigned, do hereby associate ourselves together for 

the purpose of forming a corporation under the laws of the 

4-4 State of Michigan, and make and declare articles of associa- 
tion as follows: 


First. The name of this corporation shall be “George H. Ham- 
mond and Company.” 

Second. The purpose for which said corporation is established is 
the purchase of cattle and hogs, the slaughter and manufacture of 
the same into commercial products, the ownership and operation of 
refrigerator cars for the purpose of delivering the dressed meats of 
such animals at suitable markets, the manufacture of canned meats, 
oleomargarine oils, tallow, and fertilizers, and all business incident 
thereto. : 

Third. The Amount of capital stock of this corporation 1s one 
million five hundred thousand dollars, divided into shares of twenty- 
tive dollars each. 

fourth. The amount of capital stock actually paid in to said cor- 
poration is the sum of one raillion dollars. 

lifth. The names and places of residence of each of its 
4o stockholders and the number of shares held by each are as 
follows: 


Creorge Il. Hammond, Detroit, Mich. _ 31.6S0 shares. 
Mareus M. Towle, Hammond, Lake Co., ays jae 
James D. Standish, Detroit, Mieh. -- 2. ' .200- do. 
Mlisha EH. Flinn, Detroit, Mich.- . ae See 200) do. 


sixth. The term for which the corporation is formed is thirty 
vears. 

Seventh. The officers of this corporation shall be a president, a 
vice-president, a secretary, and treasurer. 

ighth. ‘The stock, property, and business of this corporation shall 
be managed by three directors. 

Ninth. No stock, in addition to the amount herein subscribed, 
shall be issued without a resolution to that effect passed by a vote 
of the majority of the stock of this corporation. 

Tenth. The ottice for the transaction of the business of this cor- 
poration Is located in the city of Detroit, Wayne county, Michigan. 

fii witness whereof the said parties have hereunto set their 
4h hands ana seals this seventeenth day of O@t@tober. A. LD). ISS1. 
GO. TL. ILAMMOND, Detroit, Mich., 31.680 shares. 
MARCUS M. TOWLE, Hammond, Ind., 7,290 shares. 
JAMES D. STANDISH, Detroit, Mich., 200 shares. 
ILISILA TL. FLINN, Detroit, Mieh., 200 shares. 


SrTate oF Micnuigasx,) 
County of Wynne, } si 
(on this seventeenth dav ot ¢ ctober, A.D. 18S]. before me, a notary 

public in and for said county, personally appeared George I. Ham- 
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mond, James D. Standish, and Elisha IL. Flinn, well known to mic 
to be the same persons described in and who executed the foregoing 
articles of association, and who severally acknowledged that they 
subscribed and executed the same as their free act and deed for the 
purposes therein mentioned. 
WILLIAM R. TLOWE, 
Notary Publie, Wayne Co., Mich. 


STATE OF INDIANA, | 
County of Lake, | 


s s hy 


On this 19th day of October, A. D. 1881, before me, a notary 

L7 public in and for said county, personally appeared Marcus 

M. Towle, well known to me to be the same person described 

in and, who executed the foregoing articles of association, and who 

acknowledged that he subscribed and executed the same as his free 
act and deed for the purposes therein mentioned. 

Ih. | EDWARD E. TOWLE, 
Notary Public, Lake Co., lidiena 


STATE OF INDIANA, | 
County of Lake. |- 


[, John G. Hoffman, clerk of the cireuit court within and for the 
county of Lake aforesaid, do hereby certify that Edward E. Towle, 
Esquire, whose proof or acknowledgment appears to the instrument 
in writing to which this is attached, was, at the time and cn the day 
of making said certificate, a notary public within and for said county 

of Lake, duiy commissioned and qualified and authorized to 
Is take the same; and that [am well acquainted with his hand- 

writing and verily believe his name subscribed to the certti- 
cate of such proof or acknowledgment is his genuine signature; ard 
further that the annexed iInstrumentis executed and proved or ac- 
knowledged in) due form, according Lo the laws of the State of 
lndiana, to entitle it to be recorded therein. 

In witness whereof I have hereunto set my hand and aflixed the 
the seal of said court, at Crown Point, this 20th day of October, ISS1. 

[1 s.] JOHN G. HOPMAN, Clerk. 
Per GEORGE [ MAILLET, Dept 


STATE OF MICHIGAN, | 
(ounty of Wayne, } 


oe. 


[, Robert A. Liggett, clerk of the court of Wayne — and of the eir- 
cuit court of saia county, do hereby certify that the foregoing articles 
of association were received for record in my office on the 22nd day 
of October, A. D. ISS], and are recorded in reeord of articles of asso- 
ciation, liber i, on pipes 2135-15. 

In testimony whereof [have hereunto set my hand and affixed 
the seal of said court and county, at Detroit, this 22nd day of Octo- 
ber, A. D. ISSI. 

[Ls] ROBERT A. LIGGETT, Clerk, 
By JAMES ©. ORMISTON, Deputy Clerk. 
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49 STraTE OF MICHIGAN, 88° 
OFFICE OF THE SECRETARY OF THE STATE. 


1, Hf. A. Conant, seeretary of state of the State of Michigan, do 
hereby certify that I have compared the annexed copy of articles of 
association of “George H. Hammond and Company ” with the record 
of the original made in this office October 25th, 1881, and that 
it is a true and correct transcript therefrom and of the whole of 
such record. 

In testimony whereof I have hereunto set my hand and affixed 
the great seal of the State of Michigan, at Lansing, this 28th day of 
January, in the year of our Lord one thousand eight hundred and 
elehty-six. 

[SEAL. | ; H. A. CONANT, 


Secretary of State. 


Unirep Srates or AMERICA, | 
, . . . » ote 
State ot Michigan, j 


i, H. A. Conant, secretary of state of Michigan, do hereby certify 
that the official attestation of H. A. Conant to the annexed instru- 
ment is in due form and by the proper officer. 

In testimony whereof I have hereunto set my hand and affixed 
the great seal of the State of Michigan, at Lansing, this 28th day of 
January, in the year of our Lord one thousand eight hundred and 
elolity-six. 

[SEAL. | | H. A. CONANT, 
Secretary of Slate. 


50 GeorRGE HH. HamMonn, called as a witness on behalf of the 
defendant. being first duly sworn, was examined by Mr. 
Swiet, and testified as follows: 
+ ie 
A. Yes, sir. 
(). Are you any relation to Mr. Hammond, the bank cashier? 
A. No, sir; not that [am aware of. 


ou are the president of the defendant company ? 


The Court: — 

Mr. Swrer: What was Mr. Sweet’s relation to the defendant cor- 
poration ? 

A. He was stockholder. 

(). What business did he do in connection with the corporation, if 
any? 

A. Ile sold hides for the corporation on commission. 

Q. In April, 1884, was he indebted to the corporation ; and 
how much ? 

Mer. McDouUGAL : To Which We object, your honor. That raises 
the question. ; 

The Court: Yes. 

Mr. McDovcaL: Mr. Culver, may I make a suggestion to you or 
tothe court” Perhaps l had better—the evidence might “£0 in, 
which would be very short. | | 


, If so, 


| 
' 
' 


ee 
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The Court: Yes, I think I will allow you to do that. 

Mr. Cutver: And then the record will be all right. 

Mr. MceDouGar: You think you will take all the evidence and 
then let us argue the question when it goes to the jury. Let it be 
noted that this question is answered and we object. 

The Court: Yes. 

(). (The question read.) He was, in April, about $105,000. 

Mr. Swirr: How much was he indebted to the corporation at the 
time this suit was commenced ” 


ol A. About $94,000, I think. 
Cross-examination by Mr. McDovuGaL: 


Q. Did you sell Mr. Sweet his stock ? 

A. Yes, sir. 

(. At what time did you sell it? 

A. I think it was in 1882, at the time of the date there. 

Q. Was it a part of your stock—you sold your own stock ? 

A. Yes, I think it was. 

Q. Did Mr. Sweet tell you how he got his money to buy that 
stock ? 

A. No, sir. 

(). Did he tell you he had borrowed it” 

A. No, sir. 

(). He was doing business with you at, that time, wasn’t he? 

A. Yes, sir. 

(. Wasn't he indebted to the company at that time? 

A. He was always indebted to the company—the natural course 
of his business caused him to be. 

(). You say he was always indebted to the COmpany ? 

A. Yes, sir. 

(). Wasn't he largely inclebted at the time he got this stock ” 

A. Yes, sir; he was. 

(). Did you approach him to sell the stock or did he approach 
you to buy it? 

A. Ile approached me to buy it. 

Q. Did you have considerable correspondence on the subject ” 

A. No, sir. | 

(). Did he state to you why he wanted to buy it? 

A. I don’t remember exactly; he wanted to be interested in the 
company so he would have more interest in looking after our in- 
terest. 

(). At the time he did buy it he was largely indebted to you | did 
not he state in a letter how he was going to get the money to buy 
the stock ? 

A. No, sir. 

(). Didn’t he state in his letter to you at any time, or did you 
make any inquiry of him, how he was going to pay for it? 

A. No, sir. 
o2 (). Were you paid personally for the stock ” 
A. I received a check from him or a draft. 
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Q. Was that draft on the National Bank of Illinois? 

I couldn’t say whether it was or not. 

Q. Didn’t you make any inquiry how he was going to get that 
money ¢ 

A. No, sir. 

(). It never troubled you where the money was coming from? 

A. No, sir. 

(). You sold him $20,000 worth of stock, didn’t you ‘ 

A. Yes, sit. 

(). Afterwards he got $10,000 worth ? 

A. Yes, sir. 

(). On his stock dividend, wasn't it? 

A. Yes, sir. 

Q. That was a stock dividend on the $20,000 ? 

A. Yes, sir. 

(). Did you say anything to him when you gave him that stock 
dividend as to where the $20,000 was? Did you ask him where Ins 
other stock was? 

A. No, sir 

(). Did you ask him if he had pledged it? 

A. I never asked him a word about his stock. 

You never asked him about his stock ? 

A. No, sir; not until such time as I found he was largely in- 
debted to me, and then I asked him about his stock—where it was. 

(). When was that? 

A. About the first of April—the first or 2nd of April. 

Mr. Swirr. What year? 

A. 1884. 

Mr. MeDovGat. Who are the other officers of that company ? 

A. Mr. Standish and Mr. Comstock. 

(). Mr. Sweet, vou knew, was located in Chicago, handling all 
vour hides in Chicago, didn’t you? 

A. Yes, sir. 

(). He handled all vour hides in Chicago ”? 

A. You, oir. 

Q. You knew he had large transactions with the National 
D0 Bank of Illinois. did you ” 

A. I didn’t know where he did his bat iking business posi- 
tively. I knew he done some of it there. 

The Court: You say you didn’t know where he did his banking 
business ? 


A. No, Sir. 


Mr. McDovucaL: Will you swear you didn’t know ? 

A. L knew hedid a part of it there, but I didu’t know whether he 
was doing 1t all there. 

Q. Did you suppose he did any of it elsewhere ? 

A. [ had no reason to believe not—to suppose SO. We had every 
— in the man. 

Q. Lam not speaking of contidence, lam speaking about the bank. 
Did you get checks from him on other banks ? 


ha 
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A. The checks were sent to the stock-yards at Chicago ; they didn't 
come before me; I wouldn’t know on what bank they were on. 

(). Do you mean to say you didn’t know anything about where 
he was doing his banking,and how he was doing his business, hand- 
ling a million of dollars a year for you ” 

A. No, sir. 

(). Didn’t know he was banking at the Illinois National Bank ? 

A. I didn’t know he did all of his business there. 

(). You knew he did business there. 

A. I knew he did some business there. 

(). Do you recollect or know that he did business anywhere else ? 

A. No, sir; I do not. 

(). Didn’t you know he must of necessity have been borrowing the 
money ? 

A. No, sir. 

(). You knew he was a man of no capital, didn’t you, when you 
took hold of him? 

A. No, sir. 

(). Did he have any capital when you employed him ? 
| A. He was in business and represented to me that he had $20,000 
or $80,000. 

D4 (). Don’t vou know thata man with only $20,000 or $30,000 
could not do a $1,000,000 worth of business without being a 
borrewer at.the bank? 

A. I do, in the way it was done with him. 

(). You do” 

A. Yes, sir. 

(). You think he didn’t need to be a borrower or have any trans- 
actions in the bank ? 

A. Not if he attended to his legitimate business. 

(). Had he discounts ? 

A. Not that I know of. Ths goods were sold for cash on five or 
ten days, and he drew drafts that way. 

(). Hadn't he to discount them ”? 

A. That was a matter between himself. We paid him a com- 
mission to do that business. 

(). What I am speaking of is, in view of the volume of business 
he necessarily did in the city of Chicago, must not he have been at 
times indebted to the bank to your knowledge ? 

A. No, sir: I don't think so. [| don’t think he had any reason to 
be indebted to the bank. | 

(). Tlow large transactions would he have at atime: how much 
money would be paid you at a time” 

A. From 5 to 25 thousand dollars. 

(). Has he paid vou as high as 850,000 at a time ” 

A. I don't remember of that. 

(). $25,000 several times a week; once or twice a week ? 

A. Well, 825,000 would be twice a week - | should Sav So often. 

(). You knew when you engaged him here in Chicago to handle 
all your hides here in Chicago that on his own statement he had 


only from $20,000 to 850,000 ? 
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A. Yes, sir 
(). You also knew he did some business at the bank of Illi- 
hos ? 
5D A. Yes, sir. 
(). You didn’t know he did business at any other bank? 
A. No, sir. 


Mr. Swirr: You have said, in answer to a question, that you 
didn't know about the pledging of this stock till you talked to Mr. 
Sweet in April, 1884. You may state what that talk was. 


( bjyected to. 


The Courr: [don’t know as that would entitle you to the con- 
versation. He said he simply told him it was pledged. [I will 
sustain the objection. 


exception by counsel for defendant. 


Mr. Swirr: At the time vou learned this fact was Mr. Sweet in- 
debted to the corporation ” 

A. Yes, sir. 

(). In the amount vou have mentioned ? 


A. Yes. sir. 


The Court: Ile has already stated that. 

Mr. Swirr: Not in the talk about the pledging of the stock. | 
did not bring that eut; that is the only point. 

Mr. Brapy: Your honor will all 


ow the record to show that we 
make objection to that last question; that is all under objection. 

The Court: Yes. 

Mr. Brapy: Let the record show that the objection was made and 
exception taken to that last quest 
oO KepGAk MAppEN, Introduced as a witness’ on behalf ef de- 

fendant, testified : 

| was present at the National Bank of Illinois on July 22nd, 1884, 
cul the [lle Oo} at sil ot the stock by the bunk to \[r. Hastings, 

(). What was the occasion of your being there? 

Mr. Cutver: On behalf of the defendant that he gave notice to 
the purchaser at the sale of the claim and len of this defendant 
corporation. We desire to show in the record that notice was given 
to the purchase rat the sale of this claim of the de tendant. 

The Court: You need not prove f hat. eh. 

Mr. Cutver: We make the offer 

Plaintiff’s counsel objects to the otte: 

The Courr: [will sustain the objection simply to shorien the 
time more than anything else. Of course the detendant’s right is 
just as good without It as with 7 

Mr. ¢ :: | make the specific otfer to show there was an 
absolute notice given to the purchaser at that sale that the defendant 


Cililmcd a ile. 


a cae 
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The court sustained the objection of plaintiff’s counsel to the pro- 
posed proof; to which ruling of the court the defendant, by its coun- 
sel, then and there duly excepted. 


The Court: The evidence is in the record. You have already 
got it in here that notice was given. The plaintiff proved that. 

Mr. Cutver: [ did not so understand it. [ understood that the 
witness for the plaintiff stated that Mr. Madden was present, but | 
did not understand he said there was any notice given. 

PLAINTIFF'S CounseL: He notified them that you claimed a lien. 

The Court: You have already got that in. It is an undis- 
OF puted fact in the case. 


PLAINTIFF’s Counset: That 1s a conceded fact. 
The Court: It is admitted that is in. 


The court stated: Let the record show this—it is admitted that at 
the sale of the stock by the bank to Mr. Hastings notice was given 
of the defendant's rights under the Michigan statute that the de- 
fendant claimed a lien, which is now asserted, and an indebtedness 
of Mr. Sweet to the amount of 897,000. The record can show that 
a party appeared for the defendant and gave notice that Mr. Sweet 
owed the defendant 897,000, and the defendant claimed a lien on 
the stock under the Michigan statute for that amount. 


(Ilere the defendant rested.) 


And thereupon the plaintiff's counsel mnoved the court to instruet 
the jury to bring a verdict for the plaintiff on the ground that no 
evidence had been introduced tending to support the defense, and 
that there was n thing for the jury to do but to assess the plaimtifl’ 
damages, which motion was resisted by defendant's counsel. 

The court granted said motion and refused to permit the evidence 
to be submitted to the jury and refused to permit the defendant's 
counsel to argue the evidence to the jury. 

To all which action of the court «ce fendant’s counse] then and 
there duly excepted. 

And thereupon the court instructed the jury as follows: 

‘Now, gentlemen, the only question the court submits to you is 
the question of assessinent of damage, You have heard the e\ dence 
here. The only witness who testified, | belt vc, said that the stock 

was worth at least its par value.” 
os To which charge and every part thereof defendant's counse! 
then and there excepted. 

And thereupon plaintitf’s counsel requested the court to further 
Instruct the jury to allow the plaintiff Interest at the rate of (6) per 
cent. per annum from the date of the demand, which motion was 


grant d by the eourt ; 
~ To which action of the court in granting said motion defendant's 
cotinsel then and there duly COX CE pole ‘| 

And thereupon the court instructed the jury as follows 

“What vou are to do is to determine the value of this stock at the 


time this purchaser demanded it. at the time the defendant COTLEP MATL 


{—]1S5 
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refused to recognize the right of the purchaser to transier to him 


b 
' 
; 


, : a . _- > oO , 
the stock, and then you are authorized to allow sIx per cent. upon 


" omen « ; )~ 
| om that d: This demand was made on the 25th 
that amount trom that date. is demand was made on j eae) | 
] ’ | ’ a . "6% } —s , +i, . - >L* “yt at t 
aay ol July LSS4. Now, what was the vVaiui of the stock at that 
time? vine determined that. then vou ean allow six (6) per 
ima Having determined that, then you can all > ) p 
] | } , . . ’ . mr wveorttTet 
cent. Interest Irom that date until the pres¢ nt time. our verdict 
‘a ° , 7 
. ’ . } } " ~— ' +} , L» yy) he 
Wi e the value ol the stock and the interest, 11 you LONInK undel 
1 ° " ] ? ] 1} . ] js 2 ss) T** ley a ¢ ft} . t le 
the ¢lreumstances if should pe aliowed., he face value OT the Stock 
} : OF fan . 9 
IS LHITty thousand dollars (S50) 000), 
rer . + + . 7 ” ] ™ : " ] } ‘ | 
lo whi h Instructions the a fendant. r)\ ifs counsel, then als 
? , , . 
here duly excepted 
- : . . ° 
} ’ } Sean tal : ——. . - catmirn , 
And thereupon the jury, without leaving thelr seats, returned a 
— > a . ° , ° > . " . . ’ ;" i ] . 
verdict in tavor ol the piaintitt and avalnst the defendant ror tive 
. : , 
] ‘ ] on ller 
mount of thirtv-two thousand seven hundred (832.700) dollars. 
’ . 1? | 2 4s ‘y ‘ - " . . ° | } Bae If 
iie foregoing Was all the evidence ofiered or recelved on pbenall 
of either partv on the tmal of sald cause. 
A motion tor a new trial was made UN defendant and overrule 
DV the court. 


lefendant, by its counsel, 


— 
~ 


a i . 7 ° | ° 7 . > . . » am 
his bill of exceptions, belng presented in propel time by defend- 
. , } 
; 


vy the court and made a 


A 
ft +] 7. “wy, 1? r all, wed 
Lhi@ii reqjuest cL iit? y 


i : "y } ‘ | : a 4 . ae | P ; ’ , f 
t \ Itlie¢ss W iit reo! | nave Hneretlt) v =e ft iii \ Pretlie ali seal is {) 
" , . ’ . ’ > . . es 
the twelfth (12th) dav of Februarv, A. D. 1SS86. and it is directed 
. . 7 > , ’ , , . - 
that the same be filed DV the Clerk of sald court as of salad date. 


WALTER Q. GRESHAM. [seat.] 
ludae of the ¢ ent Court of the l nited Sates 
ty thi North ii District or Tinos 


Endorsed :) Filed Feb’y 12, 1586. Wm. H. Bradley, clerk. 


yt) Atterwards, to wit. on the seventh dav of Mav. A. DD. LSS. 


j 
] _ ; | ] ' ' ] ey +5 . ; . F >} 
Ohad Was hied 1n sald clerk s omce 1n sald cause, which 


¥ . . . , . . ‘? . . 
sald bond Is in the words and figures tollowing, to wit: 


ee 
Bond. 
Supreme Court of the United States. 


THowas D. Hastines 


(;FEORGE H. HamMonp axp Coypayvy. 


Know all men by these presents that we, (reorge H. Hammond 
ind Company, cl corporation created and existing under and by 
virtue of the laws of the State of Michigan and having its principal 
office and place of business in the city of Detroit, in said State, as 
principal, and George H. Hammond, of Detroit, Michigan: Andrew 
Comstock, of Providence, Rhode Island: James D. Standish. and 
Klisha Il. Flinn, of Detroit, Michigan, of the said city of Detroit, in 
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the State of Michigan, as sureties, are held and firmly bound unto 
Thomas D. Hastings, of the city of Chicago, in the county of Cook 
and State of Illinois, in the sum of forty-five thousand dollars, to be 
paid to the said Thomas D. Hastings, his executors or administra- 
tors: to which payment, well and truly to be made, we bind our- 
selves and each of us, jointly and severally, and our and each of our 
successors, heirs, executors, and administrators, firmly by these 
presents, 
6] Sealed with our seals [and | dated this 25d day of February, 
A. D. 1886. 

Whereas the above-named George H. Hammond and Company 
hath prosecuted a writ of error in the, Supreme Court of the United 
States to reverse the judgment rendered in the above-entitled action 
by the circuit court of the United States for the northern district of 
Illinois: 

Now, therefore, the condition of this obligation is such that if the 
above-named George H. Hammond and Company shall prosecute 
its said writ of error to effect and answer all costs and damages uf 
it shall fail to make good its plea, then this obligation shall be void ; 
otherwise to remain in full force and virtue. . 

! GEORGE H. HAMMOND & CO., 
| SEAL by JAMES 1), STANDISH, Treasure ag 
(;EhO. H. HAMMOND. [1.. 8. ] 
JAMES D. STANDISIL. =: 
ELISHA H. FLINN. it. & 
ANDREW COMSTOCK. Pere 


Attest: 
JAMES D. STANDISH, See’y. 


In presence of— 
SAM’L H. WALKER 


As to Andrew Comstock. 


2 STATE OF ILLINOIS, | 
f guyti of Cook, } "i 


[, George H. Hammond, of Detroit, in said county of Wayne, 
being duly sworn, do depose and say that I signed the foregoing 
bond as one of the sureties thereto. and that | am worth thesum of 
one hundred thousand dollars over and above all my just debts and 
liabilities. | 
GhO. H. HAMMOND. 


Subseribed and sworh to before ine this Sth day of March, A. 1). 
LSS6. | 
[SEAL. | EDGAR MADDEN, 
Notary Puhlic. 
District OF CoLUMBLA, 
County of Wash ington, ) 


as 


[, Andrew Comstock, of Providence, Rhode Island, being duly 
sworn, do depose and say that [ signed the foregoing bond as one of 
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the sureties thereto. and that Iam worth the sum of one hundred 


thousand dollars over and above iy just debts and linbilities. 
ANDREW COMSTOCK. 


Subscribed and sworn to before me this 27th day of February, 
A. D. 1SS86. 
[SEAL. | SAML H. WALKER, 


nl I . + 7 j . . . 9 . 
[ : >. f (JT1L TIL LAASLOUILE 4 jor fhig District OF ( Olu mbia. 


~@ 


STATE OF MICHIGAN, } 
County of Way le, \ 


ss 


I. James, D. Standish, of Detroit, in said county of Wayne, being 
} } : , . ‘ ll 
lulv sworn, do depose and savy that I signed the foregoing 
7 A . ‘ - 
! 


‘ 
nd as one of the sureties thereto. and that I am worth the 
lead +!) nal 1] _— D aS eete , 
ne hundred thousand dollars over and above my 


Laatvea 


+? 
{>.> i a 


- 


sum oO! 
| 


just debts and ldbiliti 
JAMES D. STANDISH. 


’ ] " ] + oe ‘y . } , a +7 , <2 ] 1° - \i ek \ 1) 
stuuoseribed ANd SWOrhl lO VDelorTe iit iis Oth day ot Mareh, <A. , 
}Ss 


[SEAL] JNO. GRAVES. 
, 7 : omm’r. East. Dist. Mich. 


Misha H. Flinn. of Detroit. in said county of Wavne. being 
° as sili ‘ Raa ss ii a At? . iil malité ‘ LETT + oe | cViie, etter 
’ ’ 


-and sav that I signed the fore rol]? bond its 


, . ' ‘ " ae " " , . 
the sureties thereof. and that im worth the sum of one hun- 
, 


dred thousand dollars over and above all my just debts and labill- 
ELISHA H. FLINNA. 
Subscribed and sworn to before me this 6th day of March, A. D. 


[SEAL. | JNO. GRAVES, 
| U. S. Com nr, ust. Dist. Wich 
Approved Feb’s 15, 18S. 
W. Q. GRESHAM, 
Cy rent Juda 


Endorsed: Filed May 7, 1886. Win. H. Bradley, el’k. 


6-4 NORTHERN District or [LLINOTIS,. ss: 


I, William HH. Bradley, clerk of the circuit court of the United 
States for said district, do hereby certify the above and foregoing to 
be a true and correct transcrip of the record of all the proceedings 
had in said court in the cause, wherein Thomas D. Hastings is the 
plamtit? and Te George Ht. Ilammond and Company is the de- 
fendant (with the exception of the hieshe Process which Wiis Issued 
In said cause, Which has been lost or mislaid), as the same appear 


~~. 


_ é 
rat ae 
. re rss ee ‘w .t ¢ 
ee lle éSudialad! ha ¥ "the - a 


hty 


GEORGE Hl. WAMMOND & COMPANY Vs. THOMAS D. ILASTINGS. 


from the files and records of said court now remaining Im my cus- 
tody and control. 

In testimony whereof I have hereunto set my hand and aftlixed 
the seal of said court, at my office in Chicago, in said district, this 
eighth day of October, 1856. 

[Seal of Cireuit Court U.S. Northern Dist. Illinois, 1855.] 


WM. He. BRADLEY, Clerk. 


G5 Unirep States OF AMERICA, 88: 

The President of the United States to the honorable the judge of 
the cireuit court of the United States for the northern district of 
Illinois, Greeting : 

Because in the record and proceedings as also in the rendition 
of the judgment of a plea which is in said cireuit court, before you, 
or some of you, between Thomas D. Ilastings and George Il. Ham- 
mond and Company, in an action at law, wherein said Thomas D. 
Hastings was plaintiff and said George H. Hammond and Company 
was defendant, a manifest error hath happened, to the great dam- 
age of the said George H. Hammond and Company, as by its com- 
plaint appears, we, being willing that error, if any hath been, 
should be duly corrected and full and S| weedy justice done to the 
parties aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly and openly, 
vou send the record and proceedings aforesaid, with all things 
concerning the same, to the Supreme Court of the United States, 
together with this writ, so that you have the same at Washington 
on the second Monday of October next, in the said Supreme Court 
to be then and there held, that, the record and proceedings afore- 
said being inspected, the said Supreme Court may cause further to 
be done therein to correct that error what of right and according 
to the laws and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the said 
Supreme Court, the 12th day of February, in the year of our Lord 
one thousand eight hundred and eighty-six. 

[Seal of Cireuit Court U.S., Northern Dist. Pllinois, 1855. | 
WM. H. BRADLEY, 
Chi rk of thee Circuit Court of thie United States for thie 
Northern District of [linois. 


Ob The United States of America to Thomas D. Hastings, 
(rreeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error 
filed in the clerk ’s office of the circuit court of the United States for 
the northern district of Illinois, wherein George HL. Hammond and 
Company, a corporation, is plaintiff in error, and you are defendant 
in error, to show cause, if any there be, why the judgment rendered 
against the said plaintiff in error, as in the said writ of error men- 
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Supreme Court of the Cnited States, 


OCTOBER TERM, 1889, 


No. 200. 
j Grorce H, Hammonn & Company, 
: Plaintiff in Error, 
: vs, 
: Tuomas D. Hastinas. J 
! 
; 


BRIEF FOR PLAINTIFF IN ERROR. 


ELISHA H. FLINN, 
WILLIAM H. SWIFT, 
DON M. DICKINSON, 


Of Counsel. 
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Supreme Howe of the Huited States, 
OCTOBER TERM, 1889. 


No. 200. 


GrorcE H. Hammonp & Company, 
Plaintif in Error. | 
VB. | 


Tuomas D. Hastinas. 


Brief for Plaintiff in Error. 


George H. Hammond & Company is a corporation which 

was organized under the general laws of Michigan, for man- 

ufacturing purposes, for a term of thirty years, on October 
17th, 1881. Its place of business is Detroit, Michigan. 

Hastings bronglt an action in case, with a count in trover, 

based on the refusal of the company to transfer on its books 

twelve hundred shares of its capital stock, alleged to have 

been purchased by him of the National Bank of Illinois, of 

Chicago, which in its turn is alleged to have obtained it by 

pledge from one George O. Sweet. 


STATEMENT OF THE CASE, 


Sweet was engaged in the business of selling hides for 
the plaintiff in error, George H. Hammond & Co., on com- 


2 
ission. George H. Hammond was the president of the 
corporation. On January 18th, 1882, Sweet bought of 
Hammond, of his—Hammond’s—personal holding in the 
company, eight hundred shares of the capital stock, and on 
that date a certificate therefor was issued to Sweet. On 
August 9th, 1883, a stock dividend was declared, and on 
this dividend Sweet received four hundred shares additional, 
and a certificate was issued to him on August 9th, 1883. 

At the time of the original purchase of stock by Sweet of 
Hammond, the former was largely indebted to the corpora- 
tion on his account as commission agent of the company 
(Record, p. 21). ~ : 

This indebtedness amounted in April, 1884, to one hun- 
dred and five thousand dollars, and at the time of the trans- 
fer of the stock to Hastings, to ninety-seven thousand 
dollars. 

On December 2d, 1882,* nearly a year after his first pur- 
chase of stock, Sweet borrowed of the National Bank of 
Illinois fifteen thousand dollars, and deposited with the 
bank the original certificate No. 5 for eight hundred shares 
of stock, with a power of attorney rupning to the cashier, 
authorizing the sale thereof; later Mr. Sweet in addition, 
pledged to the bank the stock dividend of four hundred 
shares, giving a power of attorney, bearing date January 
4th, 1884, as before. The certificates were left with the 
bank, and Sweet’s indebtedness fluctuated from time to 
time until the spring of 1884, when it amounted to twenty 
thousand dollars. 

The National Bank of Lllinois always knew of Sweet's 
large dealings with Hammond & Co., and certainly learned 
of the indebtedness of Mr. Sweet to the corporation in the 


* These dates show the mistake of the cashier in his statement that 
the original loan was procured of the bank by Sweet to buy this stock. 


spring of 1884, but held a certificate in pledge without 
transfer and without notice to Hammond & Co, from 
December, 1882. The bank advertised the stock for sale, 
and on the day of sale, July 22d, 1884, George H. Ham- 
mond «& Co. notified all purchasers, and expressly notified 
the defendant in error, Thomas D. Hastings, before he pur- 
chased, that the corporation had a lien on the stock for the 
indebtedness of Sweet to that company, amounting at thie 
time to ninety-seven thousand dollars. It is not claimed 
that the corporation ever knew of Sweet's indebtedness to 
the bank until the notice of sale. 


As stated by the court below: “ Let the reeord show 
“this. It is admitted that at the sale of the stock by the 
‘*company to Mr. Hastings, notice was given of defendant's 
“rights under the Michigan statute, that the defendant 
“claimed a lien which is now asserted on an indebtedness 
“of Mr. Sweet to the amount of ninety-seven thousand 
“dollars. The record can show that a party appeared for 
“the defendant and gave notice that Mr. Sweet owed the 
“defendant ninety-seven thousand dollars, and that the 
“ defendant claimed a lien on the stock under the Michigan 
‘* statute for that amount.” 


[t is not claimed that the bank or the defendant in error 
ever gave notice to Hammond & Co. of the debt to the 
bank, or that Hammond & Co. had knowledge of that debt 
in any way before the bank gave notice of sale. 

On this record the court directed a verdict for the plain- 
tiff forthe par value of defendant’s stock and interest from 
the date that Hastings made demand upon the corporation 
for a transfer, and the jury rendered a verdict accordingly 
for thirty-two thousand seven hundred dollars. 


ASSIGNMENT OF ERRORS, 


The court erred : 
1. In refusing to recognize the defendant’s lien upon the 


stock. 
2. In directing a verdict for the plaintiff for the par 


value of the stock and interest. 


POINTS. 


= 


The law of Michigan under which manufacturing com 


panies may be organized, and under which George H. Ham- 
mond & Company was created and exists, has always con- 
tained this provision. 

$s 4143. Howell’s Annotated Statutes, Section 17. 
“The stock of every such: corporation shall be deemed per- 
sonal property, and be transferred only on the books of 
such corporation, in such form and manner as their by-laws 
shall prescribe ; and such corporation shall at all times have 
a lien upon all the stock or property of its members, 
invested therein, for all debts due from them to such cor- 
poration.” 

A similar provision is in former and later acts as well. 


Id See. 4076. Michigan Session Laws, 1885, p. 348. 


The general act (1 Howell, Sec. 4866) provides as to all 
corporations, that a transfer of stock shall not be valid 
except as between-the parties, unless entered on the books 
of the company, showing the names of the parties, by and 
to whom transferred, the number and designation of shares, 
and the date of the transfer. 

The lien is declared by a similar general law in Connecti- 


eut, Alabama, Colorado, Minnesota, Vermont and Pennsyl- 


D 


vania, and in most other States it is declared or the power 
to declare it by by-law is given. 


1 Jones on Liens, Sec. 376. 


The principle has never been doubted, and has been fre- 
quently affirmed by the courts, that the common law and 
statutory liability of stock must be determined by the law 
of the corporation’s domicil. The rule as to stockholders is 
the same, but has this limitation, that statutory liability of a 
penal or of a limited,contingent or local character, or qualified 
by provisions for a remedy, is incapable of execution 7 
alieno foro. The general principle is nevertheless affirmed 
in all cases declaring the limitation that any general liability 
attaching to all stockholders by virtue of their membership 
will be enforced in a foreign forum. 


Ericksen vs. Nesbetli, 15 Gray, 221; Id. vs. Id., 4 
Allen, 233; Halsey vs. McLean, 12 Allen, 439. 


But the doctrine of comity as applied to the rights and 
liabilities of stockholders and of corporations doing business 
in other States than those of their creation, is not necessary 
to our defense here. | 

This was a Michigan corporation carrying on its business 
in Michigan. Sweet, and not the company, was selling a 
part of its product in New York and elsewhere, and in his 
independent business lad dealings with the bank, Ile 
wished to borrow of the bank, and with the bank’s knowl. 
edge, after buying the stock of Ilammond (Reeord, p. 19), 
was obliged to send to Michigan for the stock certificate to 
be there issued by Hammond & Co. to lim, as a stockholder, 
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to use as collateral tohisloan. The bank thus knew that its 
security, so taken, was issued by a corporation created and 
existing under Michigan laws, and was dependent for valid- 
ity and value upon compliance with all requirements, and 
charged with all the conditions and liabilities imposed by 
those laws. “ The general laws under which such corpora- 
tions are formed, with the articles of association adopted in 
pursuance thereof, sometimes called ‘constating instrn- 

ments,’ constitute the charter of the corporation.” 
Att’v Gen’l vs. Perkins, 65 Mich.; 8S. C., 41 N. W. 

R., p. 431; Morawetz (2d Ed.), See. 874. 


While the law _is not so as to by-laws, there never has 
been a question that everyone is conclusively presumed to 
know the provisions of the charter or articles of association 
of the corporation with whom he deals, and that he deals 
with reference thereto. As stated by this court in Canada 
Southern R. LP. vs. Gebhard, 119 U.S., 5387: “ Every per- 
“son who deals with a foreign corporation impliedly sub- 
“jects himself to such laws of the foreign government 
“affecting the powers and obligations of the corporation 


‘with which he voluntarily contracts, as the known and 


“established policy of that government authorizes. 
‘“‘He is conclusively presumed to have contracted with a 
“view to such laws of that government.” ° 
Angell and Ames on Corporations, Sec. 299. 
Green's Brice’s Ultra Vires, p. 397, et seq. 


And directly in point— 
Bishop vs. Globe Co., 135 Mass., 132 analyzed 


infra. 


Indeed, the vendee of such stock gets no right of trans- 
fer, or any status in the corporation, save by virtue of its 


| 
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organic law; and if a vendee cannot compel a transfer and 
an issue to him on appeal to that law in the forum of the 
State where it was created, where the stock book is, and 
where’ it exercises its franchise, then certainly he cannot 
recover the value of the stock in a foreign forum in spite 
of that law. To succeed in either case, his contention at 
the outset must necessarily be that he is entitled to the 
stock, 7. @., a status as stockholder under those laws to 
which alone appeal can be made to establish the existence 
of the very body which can in the nature of things have 
stockholders. That law informs him that if he acquires it, 
lhe takes subject to such debt as the prior holder owes the 
company, and chargeable thereafter, until transfer or notice 
to the company, with further liability for any future debt 
contracted by such prior holder. 

[t may be truly said that such new stockholder is bound, 
“not beeanse of the laws of the State where the company 
was incorporated,” but because, in dealing with the stock, 
“he has voluntarily agreed to the terms of the Company’s 
constitution.”’ 

Morawetz (2d Edition), See. 874; Payson va. With- 
‘ 


ers, 5 Biss., 269-278. 


The relation of a stockholder to a corporation is in con 


tract, and each transfer of stock Is a complete novation of 


the contract of the holder. So that any holder takes sub 
ject to his agreement that the stock shall be held for all 
debts to the corporation. It follows that in such a case as 
this the corportion’s remedy is founded on contract and not 
on the statute, and that a refusal to enforce it is “ not the 
refusal to enforce a foreign law, but is simply a denial of 
justice.” 


- 


Morawetz (2d Edition), See. 875. 
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The principle is clear and unquestioned, that where a lien 
upon its stock for the indebtedness of a stockholder is 
created by statute or by charter it is valid and enforcible 
against all the world. 3 

The Union Bank of Georgetown vs. Laird, 2 Wheat., 
390. By the act of incorporation of the Union Bank of 
Georgetown it was provided that debts due the bank from 
stockholders must be satisfied before a transfer could be 
made, unless the contrary should be directed by the presi- 
dent and directors. 

One Patton became a stockholder, and on the day that 
his certificate was issued he delivered it to Laird with a 
power of attorney to transfer it, as security for an obliga- 
tion to Laird.- Later, on an‘assignment of the stock to 
Laird, the bank refused to transfer on the ground of Pat- 
ton’s indebtedness to the bank. Laird brought suit to com- 
pel the transfer, charging that when Patton obtained the 
certificate that it was for the purpose of pledging it to him, 
and that the officers of the bank had knowledge of the 
facts. The stock certificate contained the same language 
as in this case, to wit: “ Transferable in person or by attor- 
ney on the surrender of this certificate.” Held, by Mr. 
Justice Story that the stock was responsible for Patton's 
debt, and that the corporation had a lien upon it which 
was not extinguished or waived. 

Brent vs. Bank of Washington, 10 Pet., 596. The charter 
of the bank contained a similar provision conferring a spe- 
cific lien upon the stock for the indebtedness of a stock- 
holder to the bank. Brent was a stockholder and was 
indebted to the bank, and also an indorser on a_ protested 
note with a third party held by the bank. Held, that the 
bank had a legal and equitable right to refuse a transfer 
until the debt was paid. In this case Mr. Justice Baldwin 
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cites with approval the following cases, holding that where 
a lien is given by the by-laws only, the lien is good: Child 
vs. Hudson Bay Co., 2 P. W., 207-209; 1 Eq. Cases Ab., 
9; 13 Ves., pp. 428-9 ; Walns, Assignee, vs. Bank of North 
America, 8 8. & R., pp. 73-86. The doctrine was extended 
in this case to protect the bank by lien on the stuck for a 
debt barred by the statute of limitations. | 

In Bank vs. Lanier, 11 Wal., 369, the general doctrine 
is fully recognized, but it was held that a national bank had 
no lien upon the stock of its debtors, for the reason that the 
repeal of Section 36 of the act of 1863, conferring the lien, 
was a *‘ manifestation of the purpose to withhold from bank- 
ing associations a lien upon the stock of their debtors.” 

In Bullard vs. Bank, 18 Wal, pp. 589-598, the general 
power of a corporation to create a lien upon the stock of its 
debtors, even by its by-laws, is recognized, but Mr. Justice 
Strong, in his opinion, construed the decision in Bank vs. 
Lanier as holding that such a by-law of a national bank 
would fail solely because “ It was considered a regulation 
inconsistent with the new currency act, the policy of which 
was to permit no lien in favor of a bank upon the stock of 
its debtors.’’ : 

In National Bank vs. Watsontown Bank, 105 U.S. 217, 
the action was to compel the Watsontown bank to transfer 
a certificate held by the National Bank as collateral. The 
statute of Pennsylvania gave a lien to the corporation on 
the stock of its debtors. It was held on the facts of the case 
that the bank lad expressly waived its lien by making a 
transfer of the stock to the National Bank on its books, and 
that by that conduct it was also estopped, because the 
National Bank was misled, so that it had no opportunity to 
obtain other security. The right to alien is fully recog- 
nized, but it was said: “The appellee cannot now be 
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permitted to assert a lien lost by its own laches, and the 
enforcement of which would operate as a frand.” 

See also Veale vs. Janney, 2 Cr. C. C., 189; Pierson vs 
Bank of Washington, 3 Cr. C. C., 354; MeLean vs. Lafay- 
ette Bank, 3 McL., 604; V. O. Bank vs. Welz, 10 F. f., 
ddd 
The above section of the Michigan statute has been con- 
strued by the Supreme Court of that State in the case of 
Newherry Us, Detroit ES Mich., pp- 141-151. The 
court says: “ The Jaw in question is a publie aet, and all 
are charged with knowledge of its provisions. ee 
cannot be doubted that the defendant possessed a lien on 
the stock to the”extent of its debt against Russell” (the 
stockholder). And it was held that the statutory lien was 
not displaced by a levy and sale under an execution prose- 
cuted by an outside judgment creditor of the stockholder ; 
that the stock could only be acquired by such creditor, by 
his paying, or offering to pay, the lien of the company. 

Bishop vs. Globe Co., 135 Mass., 182, was a ease arising 
in Massachusetts where this defense was made by a Connec- 
ticut corporation, The statute of Connecticut conferring it 
lien is similar to the Michigan statute. The court says: 
* The defendant is a corporation organized under the laws 
of the State of Connecticut, and the mghts and obligations 
of its stockholders as between themselves and the corpora- 
tion are te be determined by the laws of that State 
llutchins vs. New Eng. Co.. 4 Allen. 580: Hlalsey us, 
MeLean, 12 Allen, 488. * * * The defendant had a 
statutory lien upon the stock to the full amount of Wilkins’ 
indebtedness, and the plaintiff took the stock subject to that 
lien. Ele must be presumed to have known the public laws 


of Connecticut under which the corporation existed and the 


1] 


stock was held. //artford Bank vs. llartford Ins. Co., 45 
Conn., 22.” 

And the following cases directly in point, affirming valid- 
ity of lien created by statute or by charter: 

Presbyterian Congregation vs. Bank, 5 Penn. St., 345; 
Bank vs. Hartford, 25 Conn., 22; Bradford Banking Co. 
vs. Brooks L. R., 31 Chancery Div., 19 (1885)—reversing 
Ss. C., L. R., 29 Chancery Div., 149; Stebbins ws. Phoenix 
Co., 3 Paige, 350; Reese vs. Bank, 14 Md., 271; German 
Bank vs. Jefferson, 10 Bush., 326; Leggett vs. Bank, 24 N. 
Y., 283; Bank vs. Small, 2 Cow., T70; Bolimer vs. City 
Bank, 77 Va., 445; Sabin ws. Bank of Woodstock, 21 Vt., 
353: Cross vs. Phoenix Co.. 


. i. §:. S63 Rogers vs. Dank, 
12S. & R., 77; Everhart vs. NT. 


R.. 28 Penn. St.. 339. 


The great weight of authority is in favor of the validity 
of a lien created even by by-law. The only limitation we 
can tind in that class of cases is, that a lien by by-law ecan- 
not be maintained against a bona de purchaser, for the rea- 
son that, while all the world must take notice of the statute 
or charter, knowledge of a by-law cannot be so imputed, 
(2 Waterman on Corporation, $s 227 and Cases in Note 1). 
It is distinetly held, however, in these cases that all persons 
dealing with a corporation must be charged with knowledge 
of the statute or charter conferring the lien. 

Bishop vs. Globe Co., 135 Mass., 132; Bank vs. Laird, 2 
Wheat., 390; Bolmer vs. Bank, 77 Va., 445 supra; Dow- 
ner vs. Zanesville, Wright, Ohio, 477; Grant vs. Mechanics 
Bank, 15S. & It... 140: St Louis Bank ws. Goodfellow, 9% 
Mo., 149; 12 8S. & I., 77 supra; Sewall vs. Laneaster 
Bank, 17 Id., 285; Kenton Insurance Co. vs. Bowman, 84 
Ky., 430; Morawetz on Cor. (2d Ed.), See. 203, and see 


ld., § 591. 
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This corporation pursued the proper course in refusing 
to allow a transfer of the stock until Sweet’s debt was paid. 
This is the usual method, and is fully sustained by the 
authorities. 

West Branch Bank vs. Armstrong, 40 Penn. St., 278; 
Sabin ws. Bank of Woodstock, 21 Vt., 353; Sewall vs. Lan- 
easter Bank, 17S. & R., 285; Grant vs. Mechanies Bank, 
15 Id., 140; Rogers vs. Bank, 12 Id., 77; Tuttle vs. Wal- 
ton, 1 Ga., 43; MeCready vs.Rumsey, 6 Duer., 574 ; Farmers’ 
Bank vs. Iglehart, 6 Gill. (Md.), 50; Vansands vs. Middle- 
sex Bank, 26 Conn., 144; First National Bank of Hartford 
vs. Hartford Ins. Co., 45 Conn., 22; Reese vs. Bank of 
Commerce, 14 Md., 271; Mechanies’ Bank ws. N. Y. R. £., 
13 N. Y., 599; Gilbert vs. Manchester Co., 11 Mieh., 627. 

In the present case it is clearly proven that a large 
indebtedness existed at the date of the issuing of the stock, 
and at all times subsequently, so that there is no room for 
the pretended equity claimed by the bank, that it advanced 
money on the stock before the stockholder Sweet became a 
debtor of the defendant corporation. The theory predi- 
cated upon the mistaken testimony of the bank cashier, to 
the effect that the bank advanced the money to purchase 
the stock, and immediately took it in pledge fails, when it 
appears conclusively that Sweet became the owner of this 
of the 
bank until December of the same year. Such a_ lien 


stock in January, 1882, and borrowed no money 


4 
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¢ when the debtor 


am 


secures an indebtedness already existin 
became a stockholder, and all indebtedness created while he 
remains a stockholder. 


Smith vs. Hennepin Co., 15 Am. and Eng. Corp. 
Cases, 576. ' 


1 Jones on Liens, Sees. 392-393, ef seq. 
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It is immaterial, too, whether the debt be greater or less 
than the value of the stock ; the whole stock may be held. 


Sewall ws. Lancaster Bank, 17 S. & R., 285. 


And to compel a transfer the amount of the lien must be 
tendered. 
Pierson vs. Bank, 3 Cr., C. C., 363. 


If the right of lien is of any value whatever, the broad 
proposition must be true, that it takes precedence of any 
pledge or transfer of stock not recorded on the books of 
the company, or, at least, of which the company had no 
notice. Under the law, a corporation in its dealings with a 
stockholder has a right to rely upon the security in its 
hands, given by the statute, as fully as upon any collateral 
or indemnity which it may hold. By this form of security 
it is induced to credit its stockholder, and the same would 
be valueless were it possible to cut it off by a secret trans- 
fer from hand to hand, even for value. The equity of such 
a case is with the corporation, because in the nature of 
things it cannot know with whom its stockholder may deal 
and contract debts. While, on the other hand, in the very 
act of soliciting credit of others on the faith of the stoek 
as security, the proposed lender or pledgee is advised of 
a possible prior lien of the corporation which has issued 
the stock offered. The proposed lender is thus put upon 
inguiry. 


See 2 Wheat., 390, and other cases, supra. 


Bradford Co, vs. Briggs, 31 Chancery Div., 1%, over- 
ruling S. C., 20 Chancery Div., 149. Where the articles 
of association provided that the corporation should have a 
lien on the shares of its debtors, the certificates bearing 
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This corporation pursued the proper course in refusing 
to allow a transfer of the stock until Sweet’s debt was paid. 
This is the usual method, and is fully sustained by the 
authorities. 

West Branch Bank vs. Armstrong, 40 Penn. St., 278; 
Sabin vs. Bank of Woodstock, 21 Vt., 353; Sewall ws. Lan- 
easter Bank, 17 S. & R., 285; Grant vs. Mechanies Bank, 
15 Id., 140; Rogers vs. Bank, 12 Id., 77; Tuttle vs. Wal- 
ton, 1 Ga., 43; McCready vs. Rumsey, 6 Duer., 574 ; Farmers’ 
Bank vs. Iglehart, 6 Gill. (Md.), 50; Vansands vs. Middle- 
sex Bank, 26 Conn., 144; First National Bank of Hartford 
vs. Hartford Ins. Co., 45 Conn., 22; Reese vs. Bank of 
Commerce, 14 Md., 271; Mechanies’ Bank ws. N. Y. R. R., 
13 N. Y., 599; Gilbert vs. Manchester Co., 11 Mich., 697. 

In the present case it is clearly proven that a large 
indebtedness existed at the date of the issuing of the stock, 
and at all times subsequently, so that there is no room for 
the pretended equity claimed by the bank, that it advanced 
money on the stock before the stockholder Sweet became a 
debtor of the defendant corporation. The theory predi- 
cated upon the mistaken testimony of the bank cashier, to 
the effect that the bank advanced the money to purchase 
the stock, and immediately took it in pledge fails, when it 
appears conclusively that Sweet became the owner of this 
stock in January, 1882, and borrowed no money of the 
bank until December of the same year. Such a_ lien 
secures an indebtedness already existing when the debtor 
became a stockholder, and all indebtedness created while he 
remains a stockholder. 

Smith vs. Hennepin Co., 15 Am. and Eng. Corp. 
Cases, 576, 


1 Jones on Liens. Sees. 392-393. ef seq. 
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It is immaterial, too, whether the debt be greater or less 
than the value of the stock ; the whole stock may be held. 


Sewall ws. Lancaster Bank, 17S. & R., 285. 


And to compel a transfer the amount of the lien must be 
tendered. 
Pierson vs. Bank, 3 Cr., C. C., 363. 


If the right of lien is of any value whatever, the broad 
proposition must be true, that it takes precedence of any 
pledge or transfer of stock not recorded on the books of 
the company, or, at least, of which the company had no 
notice. Under the law, a corporation in its dealings with a 
stockholder has a right to rely upon the security in its 
hands, given by the statute, as fully as upon any collateral 
or indemnity which it may hold. By this form of seeurity 
it is induced to credit its stockholder, and the same would 
be valueless were it possible to cnt it off by a secret trans- 
fer from hand to hand, even for value. The equity of such 
a case is with the corporation, because in the nature of 
things it cannot know with whom its stockholder may deal 
and contract debts. While, on the other hand, in the very 
act of soliciting credit of others on the faith of the stoek 
as security, the proposed lender or pledgee is advised of 
a possible prior lien of the corporation which has issued 
the stock offered. The proposed lender is thus put upon 
inguiry. 


See 2 Wheat., 390, and other cases, supra. 


Bradford Co, vs. Briggs, 81 Chancery Div., 19%, over- 
ruling 8S. C., 29 Chancery Div., 149. Where the articles 


of association provided that the corporation should. have a 
lien on the shares of its debtors, the certificates bearing 
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upon their face the statement that the shares were held sub- 
ject to the articles of the association, it was held that the 
company could claim priority over bankers for an indebted- 
ness contracted after notice to the corporation of the bank- 
ers advance upon them. See also Socicté Générale de Paris 
vs. Tramways Union Co., L. R. 14 Q. B. D., 424. But it 
may be admitted that a corporation cannot claim a lien after 
it has permitted its debtor to transfer his shares‘upon the 
books, so as to give the assignee, not merely the equity, but 
the legal title. unless the corporation in express terms, 
known and assented to by the assignee, reserved the lien at 
the time of the transfer. J//i// vos. Bank, 45 N. HL, 300. 
The notice of the creation of the debt might be sufficient. 
Moore vs. Bank of Commerce, 57 Mo., 377. 

So it is held, that alien created bya corporation after the 
stockholder’s shares lave been attached or levied upon by a 
creditor is subject to the lein of the attachment.and levy. 

Where the lien is created as in this case, if the pledgee 
chooses to hold the stock and not obtain a transfer upon the 
books of the company, he does so at his own risk. <A cor- 
poration is not bound at all to ask for the surrender of the 
certificate when it credits a shareholder. It does not waive 
its lien by leaving the certificates outstanding. Lohmer 
vs. City Bank, 77 Va. 445; Platt vs. Birmingham, 41 
Conn., 225. And it is not necessary that the certificate 
issued shouid refer tothe lien. //ussey vs. Manufacturing 
Bank, 10 Pick., 415; Leese vs. Bank, 14 Md., 271 ; Peters- 


burgh Co. vs. Lumson., 75 Va.., pp. 32 (—340. 


The only competent evidence of the value of the stock 
was the public sale by the bank, at which it brought 
$20,900, 

The testimony of Marvin (p. 17) and of Hirseh (Id.) was 
not evidence, as both say distinetly that they know nothing 
on ihe subject of value. Their guesses are not evidence. 
[In any view, it was error to direct a verdict for the par 


value and interest. 


[t follows: 

1. That the lien of plaintiff in error was valid and prior 
to the pledge by Sweet to the bank. 

2. That defendant in error having had express notice of 
the lien before purchase is in no better position than that 
of the National Bank of Illinois, which was that of a pledgee 
subject to the lien of the corporation. 

3. Therefore, the lien not having been discharged by 
tender or payment, there can be no recovery against Ham- 
mond & Co. for refusal to transfer. 

4. That, even if the pledgee could acquire priority over 
subsequent indebtedness of the record stockholder without 
notice to the corporation, yet the existence of an undis- 
charged indebtedness prior to the pledge is shown and is a 
bar to recovery. 

>». That the direction to the jury should have been to 
render a verdict for defendant; and, 

6. That,on their own contention, the case should have 


gone to the jury. 


DON M. DICKINSON. 
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Thomas D. Hastings, 
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‘ 


Brief for Defendant in Error, in Answer to Brief for 
Plaintiff in Error. 


STATEMENT. 


The brief heretofore filed by counsel for defendant in 
error Was prepared under advices from the clerk touching 
the condition of the docket, that the case was likely te 

as likely t 
be reached within a few days, and before the brief of eoun- 


sel for plaintiff in error had been filed. 


ARGUMENT. 


‘ , ¥ 
Counsel for defendant in error desires to eal! the 


court's attention to the statement on page 2 of the brief 
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for plaintiff in error, in regard to Sweet’s indebtedness, 


which is “us follows: 


“This indebtedness amounted, in April, 1884, to 
$105,000.00, and at the time of the transfer of the stock to 
Hastings, to $95,000.00.” 


The court will find, on page 10 of the brief of counsel 


for defendant in error heretofore tiled, the entire evidence 


as set forth in the record touching the indebtedness of 


Sweet to plaintiff in error, and which is to be found on 
pages 20 and 21 of the record. There is no testimony in 
the record to warrant the statement made by counsel for 
plaintiff in error that, at the time of the transfer of the 
stock of Sweet to Hastings, which was on the 22d ot July, 
1X84, or at the time that Hastings demanded of the plaint- 
iff in error a transfer of Sweet’s stock and the issue of 
new certificates therefor to him, which was on the 24th 
of Ju Vv, 1884. that Sweet was in debt to the plaintitf in 
error in any sum. 


The burden of proof, even if such proof was compe- 


tent under the pleadings to show a lien for any debt of 


Sweet’s, was on the plaintiff in error. It rested with it to 
show affirmatively, by a fair preponderance of the evi- 
dence, that, on the 22d of July, and the 24th of July, cer- 
tainly at the later date, when the transfer of Sweet’s stock 
was demanded and retused, an indebtedness in fact existed, 
warranting said refusal. 

As we have stated, there is vO testimony in the rec- 
ord, and none was offered. on the trial below, showing 
that Sweet was in debt to the company at all, either on 
the 22a or 24th of Jnly, 1884. The testimony of indebt- 
edness on his part to the corporation was confined to April, 
I884, and the 20th day of February, 1885. Whether Sweet 


was in fact indebted at the time the corporation refused 


a 


to transfer his stock to detendant in error, the evidence 
does not disclose, even if it were competent under the 
pleadings for the corporation to have shown the existence 
of the lien, which we claim it was not, for the reasons set 
forth in the briet heretofore filed. 

On page 12 of brief of counsel for plaintiff in error, 
we find this statement: 

“In the present case, it is clearly proven that a large 
indebtedness existed at the date of the issuing of the stock, 
and at all times subsequently, so that there is no room for 
the pretended equity claimed by the bank that it advanced 
money on the stock betore the stockholder, Sweet, became 
a debtor of the defendant corporation.” 

There is error in this, because it is not proven that a 
large indebtedness existed from the date of the issuing of 
the stock, ‘anid at all times subsequently.” The record dis- 
closes the existence of a large indebtedness at the time of 
the issuing of the stock, and also an indebtedness in 
April, 1884, and in February, 1885; but is silent as to all 
other dates and times, and there is no presumption of any 
kind, and ean be none in this case, that an indebtedness 
on the part ot Sweet to the plaintiff in error existed at any 
other dates than those disclosed by the record. In this 
case, from the character of the dealings of Sweet with the 
plaintiff in error, it is manifest that a strict rule of proof 
ought to be applied. His dealings with the plaintiff in 
error were large, and were constantly changing, so that 
the debt of one day was not the debt of the next day. He 
wis selling largely for them from day to day, making 
large payments from day to day, and the entire in- 
debtedness, from aught that appears in the record, that 
existed at the time of issuing the stock to Sweet, may 
have been paid in full. In the history of his dealings with 


the corporation, Sweet—from aught that the record dis- 
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ness that in any way affects this positive testimony as to 


the value of the stock at the time of the refusal to trans- 


-~ 


ter the stock, by one com} erent to testify. 
In the absence of anv evidence, it might be fair to as- 
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sume that a share of capital stock was worth par. It was 
in the power of plaintiff in error to have shown on the 
trial below the actual value of that stock. which at that 
time was the stock of a very close corporation. Plaintiff 
in error offered no evidence at all on the subject of the 
value of the stock, and it is fair to presume from its fail- 
ure to show what the value of the stock was, that the value 
placed upon it by the witnesses for defendant in error was 
not too high, but too low. At all events, the positive and 
uncontradicted testimony was that the stock was worth, at 
the time of the refusal to transfer it, 830,000: and we sub- 
mit that the instructions of the court were pertinent, which 


were as follows: 


* Now, gentlemen, the only question the court submits 
to you, is the question of assessment of damages. You 
have heard the evidence here. The only witness who tes- 
tified, 1 believe, said that the stock was worth its par 
value.” 


This was exactly in accordance with the record, and 
the jury had before it the evidence of the sale. The court 
did not direct the jury to return a verdict, as is stated by 
counsel for plaintiff in error, “ for the par value of the stock 
and interest; but submitted to the jury the question of 


the value of the stock on the 25th of July, 1884, and said : 


“Having determined that value, then you can allow 
six per cent interest from that date until the present time, 
if you think, under the -circumstances, interest should be 
allowed. 
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The charge of the court is to be found on pages 25 and 


26 of the record, and is not subject, in our opinion, to the 


exceptiou taken to it by counsel for plaintiff in error. 


[Il. Lren on THE STOCK. 


On page 12 of the brief of counsel for plaintiff in er- 
ror, speaking of the subject of a lien for the indebtedness 
of the stockholder existing at the date of the issuing of 


the stock, counse! say : 


‘Such a lien secures an indebtedness already existing 
when the debtor beeame a stockholder, and all indebted- 
ness crented while he remains a stockholder.” 

This means that if, at the time a corporation issues to 
a stockholder a certificate of stock for $20,000 face and 
actual vaiue, the stockholder is indebted to the corporation 
in the sum of 350,000, nevertheless the corporation has a 
lien on that stock for the indebteduess thus existing, even 
though it is largely in excess of the value of the stock 
which it thus issues. And may retain its lien, according 
to the argument of counsel for plaintiff In error, even 
though the certificate which it delivers to the stockholder 
contains no assertion of any lien on the stock, and fixes 
the terms upon which the stock will be transferred to any 
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person dealing with the s 

[t is well settled that all the representations in a stock 
certificate are contractual! representations made by the cor- 
poration with the stockholder, and all persons dealing with 
him on the faith of the stock. It seems an extraordinary 
doctrine to claim, * that a corporation has a right to issue 


to a stockholder a certificate of stock when the stockholder 
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owes the corporation a debt double the valne of the stock 
at the time it thus issues it; and that the corporation has 
a right to a lien for that debt against that stoek, when the 
certificate it issues for the same contains no assertion or 
notice of the lien, and when the corporation knows that 
certificates of stock are quasi negotiable. 

We maintain that, having placed these certificates of 
stock in the hands of Sweet at a time when he was in- 
debted to the company in a sum largely in excess of the 
value of the stoek, and enabled him to borrow monev and 
contract debts on the faith of their ownership by him, 
that as against the parties dealing with Sweet the corpo- 
ration can not assert any lien, and is bound by the contractual 
representations of the certificate to transfer the stoek when 
the purchaser or pledgee complies with the terms of the 
transfer therein set forth. 

That the plaintiff in error 7 hot rely (ot) this stock 
as security for its debt in its dealings with Sweet Is mani- 
fest. Before it issued hitn this stock Sweet was largely 
indebted to it, he was then its agent, and in its sub- 
sequent dealings with him it trusted bim to as large an 
amount as it did before the stock was issued. They 
trusted him for as much before he had stock as after he 
had if. i other words, whether Sweet owned or did 
not own the stock, had nothing whatever to do with 
the creation of the indebtedness growing out of the re- 
lations of Sweet with the company. Whether the rela- 
tions eXisting betw een Sweet and the company were such 
as to create any Indebtedness that could be asserted against 
the stock of Sweet, is a question which may not vow be 
before the court, but is worthy of consideration in the light 


of the assertion of the claim of the plaintiff in error 


8 


° 
against the pledgee, and the purchaser from the pledgee of 
Sweet’s stock. 

Counsel for plaintiff in error have cited a hundred 
cases, more or less, to different propositions of law in their 
brief, without stating what point in the cases they rely on. 
An examination of some of them, as in the ease of [Hussey 
v. The Manufacturing Bank, 10 Pickering, 415, shows that 
the cases do not sustain the propositions to which they are 
cited. 

In the case cited several times by counsel for plaintiff 
in error in their brief, Bishop v. The Globe Co., 135 Mass., 


the court, on page 157, say: 


* The plaintiff had no better title to the stock than 
Wilkins. Ile could have no legal title to it until it was 
transferred to him on the books of the defendant. Indeed, 
it does not appear that he was a bona fide purchaser. Tle 
does not appear to have paid, or promised to pay, any thing 
for the stock; and if he sold any of it, it does not appear 
how much, or for what price, or whether he incurred any 
obligation by such sale; and it does appear that he made 
no complaint to Wilkins after the defendant refused to al- 
low the stock to be transferred, and asserted its lien 
upon It. 

[f there had been no lien on the stock, the plaintiff 
Was not leg lly entitled to demand a transter. The blanks 
in the instrument of transfer for the name of the trans- 
reree, the number of shares to be trausterred, anid the hae 
of the attorney have not been filled, and the instrument 
Was not under seul, as required by the by-laws of the de- 
fendant.” 


This is not the ease at bar. 

In the ease of Newherry v. Detroit Co.,17 Mich., it was 
held that the statutory lien was not displaced by a levy and 
sale under an execution prosec! ted by an outside judgment 


ereditor of the stockholder. This has no bearing on the 


question here, because this is a case of the rights of a bona 
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fide pledgee of the stock, who loaned the stockholder money 


on the faith of the certificate, and the statements therein 
contained. 

We do not dispute that a lien may be given to a cor- 
poration to secure the debt of a stockholder to the corpora- 
tion. And that ina proper case such alien may be asserted 
and enforced. But where a corporation issues a certificate 
of stock which—nunder the growth of the doctrine of estop- 
pel by representations in the certificate, contractual in their 
chauracter,—has become in recent years quase negotiable, 
we claim that the corporation should not be permitted 
to assert a lien for the debt of the stockholder, un- 
less in the certificate it issues it reserves that lien, 
and makes it a part of the conditions upon which the 
transfer of the stock will be made. On page 13 of 
the brief of counsel for plaintiff in error, the case of 
Bradford v. Briggs, 31 Chancery Div. 19, is cited in 
support of the right of lien in this case, and yet the 
statement of that case in the brief of counsel, on puge 15, 
would seem to dispose of the case, as far as being any au- 
thority for the position he assumes. That statement is as 
follows: 

‘ Where the articles of association provided that a cor- 
poration should have il lien Ot} the shares ot its debtors. the 
certificates bearing upon their face the statement that the 
shares were held subject to the articles of ussoclation, it 
was held that the company could claim priority over bank- 
ers for an indebtedness contracted after notice to the ecor- 
poration of the bankers’ advance upon them.” 


In that ease the certificate or articles on their face con- 
tained an assertion of the len, and, therefore, made the 
right of transfer subject to a compliance with all the arti- 
cles of the corporation, one of which was a lien for the 


debt of the stockholder. That is not the case at bar. 
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We have at some length discussed this question of 
lien and estoppel by representation in the certificate in the 
brief heretofore filed, and do not deem it uecessary to dis- 
cuss the subject further. 

That the enforcement of a lien in the case at bar 
would operate as a fraud against the parties dealing with 
Sweet is manifest, especially when the court considers the 
relations between Sweet and the plaintiff in error. 

In 1882, according to the record, Sweet was largely 
indebted to the corporation, and that in an amount in ex- 
cess of the value of the stock issued to him. The corpo- 
ration, notwithstanding its lien, and the provisions for the 
enforcement of that lien, issued certiticates of stock and 
permitted Sweet to own the stock; it gave him possession 
of the certificates, and permitted him to hold those certifi- 
cates for years, while he was acting as their agent, and 
largely indebted to them from time to time in his dealings 
with the company. It took no steps of any kind for years 
to assert any claim to Sweet’s stock, and to enforce its lien ; 
but permitted him to continue to own and hold the certifi- 
eates of stock, and make use of them in the borrowing of 
money, etc., without any attempt to assert the right that it 
now claims it had by way of lien. We have shown that, 
as against the bona fide pledgee of Sweet’s stock, and the 
purchaser at the pledgee’s sale, the assertion of any such 
lien would be a fraud. We have also shown that the rec- 
ord does not disclose the existence of any indebtedness at 
the time the plaintiff in error refused to transfer to defend- 
ant in error Sweet’s stock; and that under the pleadings as 
they stand, and on which the case was tried, it wasn’t com- 
petent for them to show the existence of any indebtedness, 


or any lien; that the only question to be submitted to the 
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jury was the question of the value of the stock, and that 


was left with the jury under proper instructions; and 
therefore, the judgment of the court below ought to be 
affirmed. 
All of which is respectfully submitted, 
THOS. McDOUGALL, 
Counsel for Defendant in Error. 
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OCTOBER TERM, 1889. 


The George H. Hammond & Co., 
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Thomas D. Hastings, 


Defendant in Error. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF ILLINOIS. 


BRIEF FOR DEFENDANT IN ERROR. 


STATEMENT. 


The plaintitfin error is a corporation organized under 
the laws of the State of Michigan, with it capital stock of 
one million five hundred thousand (S81.500,000) dollars. is- 
sued in shares of twenty-five (825) dollars each. 

On the P&th day of January, ISS?) one ¢ reorge OL Sweet 
became the owner by purchase from George IL. Hammond, 
the president of ead corporation, oy elolt hundred POD) 
shares of the capital stock of said company, worth at par 
the sum of twenty thousand (820,000) dollars, and on the 
Oth dav of August, 1883, the said Sweet became the owner 
of four hundred (400) shares of the eapital stock of said 


company, worth at par ten thousand ($10,000) dollars. Said 


four hundred shares having been issued to him as a stock 
dividend of fifty per cent on the eight hundred (800) shares 
sold and issued tO him re i aforesaid. 

At the time the said Sweet purchased from the presi- 
dent of tne ¢c Thipany ancl became the owner of the eight 
hundred (800) shares, he was acting as the agent of the 
company for certain purposes in the city of Chicago, and 
Was at that time, and had been prior thereto, largely in- 
debted to the e mpany, the plarmtit® in error. 

Upon the purchase by said Sweet of the eight hundred 
hares aforesaid, there was issued to him a certificate 
of stock by the company for the same, which is printed in 
on the res d. page LS. 7 

The eertificate was In the usual form, ana the terms 


and conditions of its transfer were as follows: 


‘Transferable ouly on the books ef the company in 
person or by attorney, on the surrender of this certificate. 


No other terms or conditions of transfer were em- 
bodied in the certificate, and the certificate thus prepared 
and issued by the COTM pany Was the act of the directors for 
aud 0 ehalf of said « mipany, 

The certificate for the four hundred (400) shares, 
which appears on page 14 of the reeord, was in the same 
form, ana exactly similar to the one for eight hundred 
(S00) shares, save in its number, the number of the shares, 
and the date of its issue. 


The said Sweet, while acting as the agent tor plaint- 


iff in error in the city of Chicago, did his banking busi- 
ness, or the larger part of it, with the National Bank of 
[llinots, and in the month of November or December, prior 
to the purchase of the eight hundred shares of stock, ape 


plied to said bank fora loan of money to enable him to 
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the stock by reason of any indebtedness of Sweet to plaintiff 
ty error. On the-detault of Sweet to the bank, and under 
the powers of attorney executed to William A. Hammond, 
the stock was, on the 22d of July, 1884, offered for sale at 
public auction and sold to the highest bidder; and the de- 
fendant in error, Thomas D. Hastings, became the pur- 
chaser of the twelve hundred shares represented by the 
two certificates of stock for the sum of twenty thousand 
and ninety.($20,090) dollars, being the entire indebtedness 
of Sweet to the bank for which the stock was held as col- 
lateral security. 

At that sale, which took place on the premises of the 
bank, there was present a representative of the plaintiff in 
error—the bank having notified the plaintiff in error that 
the sale was about to be made—and said representative gave 
notice at the time of the sale that the plaintiff in error 
claimed a tien on the stock under the statutes of the state 
of Michigan for an indebtedness of Mr. Sweet to the 
plaintiff in error which it claimed amounted to ninety- 
seven thousand ($97,000) dollars. Upon becoming the 
owner by purchase at sdid sale of said stock, the defend- 
ant in error, on the 24th day of July, 1884, caused the cer- 
tificates to be presented to the plaintiff in error at its place 
of business in Detroit, Michigan, and demanded of the 
proper officer, to wit, the secretary, a transfer of the stock 
to his name, which the secretary and platutiff in error re- 
tused to do, claiming that the stock was the property of 
the plaintiff in error by virtue of the indebtedness of Sweet 
to it. 

Thereupon this suit was brought by the defendant in 
error against the plaintiff in error for the damages sus- 
tained by him by the unlawtul refusal to transter said cer- 


titicates of stock. and issue to him in his name certificates 
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P 
for the same, and the unlawful conversion by the plaintifl 
in error of said shares of stock to its own use. 

The declaration filed in the case appears on pages 2, 
4,5, 6, and 7 of the record, and avers substantially that 
defendant in error was the owner of said twelve hundred 
shares of stock by purchase from said Sweet; that plaintitt 
in error well kuew that defendant in error was such owner: 
and notwithstanding the demaud of defendant in error 
that a transfer of said stock be made, an! proper certifi- 
cates therefor be issued to him, plaintiff in error, con- 
triving to defraud defendant in error out of said stock, re- 
fused to transfer the same, and converted it to his own use, 
and refused to deliver said certificates, or either of them, 
to the plaintiff, and had converted and disposed of the said 
certificates, and every part thereof, to the use of plaintiff in 
error, to the damage of defendant in error in the sum of 
$50,000. 

To this declaration the plaintiff in error filed a plea of 
not guilty, which appears on page 8 of the record, and is 
as follows: 

“And the defendant, by W. L. Culver, its attorney. 
comes and defends the wrong and injury when, ete., and 
says that itis not guilty of the said supposed grievances 
above laid to its charge, or anv or either of them, in man- 
ner and form as the plaintiff has above thereof comp!ained 
against it, and of this the defendant puts itself upon the 
country, ete. 

The case was tried in the Cireuit Court, before Judge 
Gresham and a jury. On the trial of the cause, defendant 
in error, who was plaintiff below, put in evidence the orig- 
inal certificates issued to Sweet, which appear on pages 13 
and 14 of the record, the powers of attorney which ap- 
pear on pages 12 and 15 of the record, and called as a wit- 


ness, the cashier of the bunk, William A. Ilammond, 
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July 22, 1884, or at the time Sweet pledged his stock as 
collateral security to the bank for the money loaned him. 

To the introduction of evidence as to the indebtedness 
of Sweet to the plaintiff in error, in April, 1884, and Feb- 
ruary, 1885, the defendant in error objected, which objec- 
tion was overruled by the court. 

When the plaintiff in error rested its ease below, the 
defendant in error moved the court to instruct the jury to 
return a verdict for him, for the reason that no evidence 
had been introduced tending to support the defense, which 
motion the court granted, and which appears on page 20 of 
the record. Whereupon the court instructed the jury that 
the only question before them, and submitted to them, Wiis 
the assessment of damages, and the only witness who had 
testified as to the value of the stock, said that it was worth 
at least its par value, and the jury thereupon returned a 
verdict without leaving their seats, in the sum of $52,700. 

Plaintiff in error thereupon filed a motion for a new 
trial, which the court overruled, and’ rendered judgment 
on the verdict. A bill of exceptions was taken and al- 
lowed by the court, as appears on pages Yto 26 inclusive 
of the record. ‘To this judgment of the court the plaintiff 
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stock to its own use, and has ever since refused to recog- 
nize the ownership of defendant in error to the stock. 

Seventh. The value of the stock thus converted by 
plaintiff in error to its own use Was not less than the 
amount found by the jury. No evidence was offered by 
plaintiff in error to impeach the value of the stock as fixed 
by the testimony of defendant in error. 

On these facts the plaintiff below was entitled to a 
verdict tor the value of the stock thus converted by thie 
company, aud certainly, if no testimony had been offered 
by defendant below (plaintiff in error here), no question 
could he raised in this court as to the right ot plaintiff 
below (defendant in error here) to recover the verdict he 
recovered under the instructions of the Circuit Court. 

This brings us to a consideration of the question, what 
evidence was offered by the defendant below, which it had 
a right to offer under the pleadings, as they stood at the 
time of the trial, that tended to defeat the right of plaint- 
iff below to recover as he did ? 

Plaintiff in error claimed in the court below that by 
force oft the stattites of the State of Michigan, under 
which it was incorporated, it nad a lien on the stock of 
Sweet, for his indebtendess to it, in the right of which 
lien it was justified in refusing to transfer the stuck to 
defendant in error, the purchaser from Sweet. The follow- 
ing questions may be discussed ° 

“A.” Had plaintiff in error a lien ? 

“B.” And if it had a lien. what was its character, 
and to what extent had it the right to interpose the lien 
as a detense Lo the refusal! to transter the stock to the pur- 
chaser from Sweet 7? 


“©.” Assuming it had a lien, and could assert it ina 


1] 


that even tended to show that on the 22d of July, 1884, 
when defendant in error purchased the stock, or on the 
24th of July, ISS84, when he made demand on plaintitl ih 
error for the transter of the stock, and was met with a re 
fusal, that Sweet was at these dates indebted in ar y sum to 
the cotn pany, And that the indebtedness that existed ut 
the time of the bringing of the suit in this case, namely: 
the 20th day ol February, 1X85, existed on the 22d and 
etth of Julv, 884; and that the indebtedness of Sweet 
eXisting in) April, Is84. existed Te ai 22d and 24th of 
July, 1884. 

We “ay there Is noth rin th record, nothing offered 
in evidence by t he plaint itt in error ta show that Sweet on 
the 22d or 24th of July, S84, was indebted to the com- 


practi s one dollar, Or Wis indebted tor The COTHPAany nt the 


time of the trial of this cise, pie court can not presume 


. , . ‘ “ee , . 
the existence of Such Indebtedness nh the absence of tes- 


. i j , , ; 7 ° 
tTimo08nv. fhe mere act that Sweet was indebted to plaint 
. . + . ° " oe . »s 
i ft nh error. in Anr : [X»*4. 1} se rye) | SPO5 000. “hil 7. or ly 
rnary, PS85, in about S400 A008 | prove the existences 

* 
of an indebtedness, nor of th mount of the indebtedness 


on the 22d and 24th of July, 1884 


lt a lyst aT q*evticré ; } Lilie ih) ‘ ad om! t) mre | (of 
tetan ' —eer es l, ‘4 
fie eNXisfence (ot 4] } oy iw ‘ i te iGe Thies Z ‘hisser 
troy sSsvweoof THe a ‘| rishi ; I pi? t} if error for 
t) ; ? it! Sf | , ; nim mt ? ~ ; . j . r 1} | bye n ) 
: , ' iz ‘ ; ’ ' 
Mh @) ithe StOCHK \ ‘ i f ‘ pans ita 
| “ ncr ? ) ry ;? <fer i] t } ~ 
} , , 
\a thy | j ~ =~] s/? t ~ ; ‘ tj Lert ’ diness (iti 
ede . ‘ } 
i 2? | and > Sth of ’ 7 }ssJ Pt P tiie . } pre 


luls 24. IS84. and as the burden was on the piarmtrfi in 


error to affirmative indebted- 


ee ee 


ee eS ner ee ae 


12 


ness on the part of Sweet at the time demand was made 
on it for transfer of the stock to the defendant in error, 
we submit that the judgment below, irrespective of the 
questions of law, which are sought to be raised, should be 
affirmed because of a total failure of proof on the part of 
plaintiff in error, to show the existence of a debt due to it on 
the 24th of July, 1884, on the part of Sweet, to entitle it 
to any lien on or claim to the stock which they refused to 
transfer to defendant in error. It would seem to us that, 
in the absence of such evidence, further argument was un- 
necessary. 

As plaintiff in error, however, may claim that there is 
proof in the record to show the existence of a debt on the 
part of Sweet, on the 24th of July, 1884, let us examine 
the question whether it had any lien on the stock of Sweet, 
as against defendant in error, for said indebtedness, even if 
it did exist. 

The laws of the State of Michigan do not give all cor- 
porations incorporated in that state a lien upon the stock 
ot their members for debts due the corporation. So far as 


we have been able to determine from examination, we find 


that but few corporations organized under the laws of 


Michigan have such lien, and that the greater number of 
corporations or classes have no lien. Banks, land com- 
panies, mining, smelting, and manufacturing companies, 
have a lien on the stock of their members for debts due to 
them. 

Railroads, water companies, trust companies, street 
railway companies, bridge companies, ferry companies, gas 
companies, printing and publishing companies, insurance 
companies, and many others, have no lien. When we 
discuss the question of what plaintiff in error had the 


right to prove under the general issue, as matter of de- 
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fense, we will call the attention of the court to this con- 
dition of the law of Michigan, and the necessity on the 
part of plaintiff in error to have so stated its defense as to 
have entitled it to prove that it was one of the class of 
corporations entitled to a lien on the stoek of its members 
for debts due to the company, and that it had such a lien. 

Assuming for the purposes of the argument at this 
stage that plaintiff in error was entitled to prove, under 
the pleadings as they stand, the existence of any lien on 
Sweet's stock that the statutes of Michigan gave it, let us 
look at the laws of that state to see what was given to it, 
and whether it had any lien under those laws at the time 
it refused to transfer the stock of Sweet to defendant in 
error. 

Among the laws of Michigan for the session of 1875, is 
Act No. 187, entitled, “An act for the incorporation of man- 
ufacturing companies, approved May 1, 1875.” This act is 
found ov pages 214 to 221, inclusive, of the volume 
of Public Acts for the year 1875, and contains the pro- 
visions of the laws of the state of Michigan, in force 
at the time this action arose, and under which it is 
claimed in this case, plaintiff in error had a lien on 
the stock of Sweet for his indebtedness to the com- 
pany, That act was repealed in 1885, which repeal is 
to be found in the public laws of that year. Section 16 of 
the act of June ZU. L885. How It torce, Is the Sane dS sec- 
tion 17 of the act of 1875, which section 17 was in force at 
the time of the retusal of plaintiff in error to transfer the 
stock of Sweet to defendant in error, Section lf 18 ase 
follows: 

“See. 17. The stock of every such corporation shall 
be deemed personal property, ind be transterred only crt) 
the books of such corporation, in such form and manne: 


as their by-laws shail prescribe ; and such corporation 
shall at all times have a lien upon all the stock or property 
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ration shall issue new certificates of stock to such pur- 
chasers, or to their order, and shall cancel npon the books 
of the corporation the certificates of such indebted stock- 
holders, and the new certificates so issned shall entitle th 
holders thereof to all the privileges, rights, and interests 
of a stockholder in such corporation.” 


It will be observed, by a reading of section 17, that 
the terms upon which the stock of every such corporation 
shall be transferred on the books of the company, are to be 
determined by the by-laws enacted by the corporation. In 
other words, the corporation itself has the power to deter- 
mine the conditions upon which the stock of its members 
shall be transferred. The lien given on the stock is given 
for the benefit and protection of the corporation, auhd.as Wwe 
will hereafter find in a case decided by this court) is such a 
len iis ay be waived by the corporation, The corporation 
may Waite any lien it has on the stock of any of its mem- 
bers, and may be estopped to assert auy such lien against 
that stock in the hands of a party who has no knowledge 
of the existence of the debt of the stockholder, and who 
has dealt in the stock on the representations of the eorpo- 
ration, that no such lien will be asserted against it asa con- 
dition of transfer. 

It will be noted here that the law of Michigan, sechlOn 
x - differs from the law of other states where such a lien is 
given, so furas we have any adjudicated cases asserting 
this len of the corporation, In these other states it is pro- 
vided by the law itself that the stock of the indebted 
stockholder. Upon whieh the COr| oration has il hen for the 
debt, “ shall not be fransterre fon the books of the Corpor ition 
until the debt is paid.” No such provision exists in the law 
of the state of Michigan. To the corporation is given 
the right to prescribe the form and Mmahner and terms of 


transfer of the stock on the books of the company. And 
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we submit that where the corporation, over its seal, has 
issued a certificate of stock prescribing the terms and con- 
ditions upon which it will transfer that stock, it can not 
add to those terms or conditions another condition of 
transfer: one not embodied in the certificate which it 
issues, and on the faith of which purchasers deal with the 
certificate thus issued. 

The certificates in the Case ut bear issued by plaintiff 
in error provided that the stock of Sweet * was transferrable 
On the books of thre COMPAany, iy person, or by attorney, On the 
surrender of the certificate.” No other terms of conditions 
were named therein. 

It is admitted that defendant in error complied with 
these terms of transfer. That he presented the power of 
attorney ot Sweet. and offered to surrender the certificates, 
but it is asserted by plaintiff in error that it had the right 
as against Sweet, and as against the purchaser from Sweet, 
to add an additional condition of transfer, to wit: The 
payment of whatever indebtedness Sweet owed the com- 
pany at the time a transfer of his stock to the purchaser 
was asked, although no such condition or statement was 
contained in the certificates. | 

The defendant in error as the purchaser at the sale by 
the pledgee (the National Bank of L[llinois) of this stock, 
took not only all the rights of Sweet in and to the stock, but 
also all the rights of the pledgee. lt must be conceded that 
the pledgee Was a bona fide holder of the stock, Without 
actual notice of the existence of any debt On the part of 
Sweet to the company, or of the claim by the company of 
any lien on the stock. And, therefore, defendant in error 
isa bona fide purchaser of the stock of Sweet, relving on 
the representations contained in the certificate, and bound 


only by the terms of that certificate; for the law of Miehi- 
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of the debt ar the stockholder:” but simply gives a hen on 
the stock for the debt, and thy sections 25 to 2S. inelusive., 
ot the act of 1875, provides how that hen may be enforced. 
It is not pretended in this case that plaintifh in error took 
any steps to enforce its lien (if it had anv) against the stock 
of Sweet prior to the demand on the 24th of July, 1884, 
by the defendant in error, for the transfer to him of the 
stock of Sweet. That the law of the State of Michigan 
differs from the statutes of other states conferring such 
liens is manifest from a reading of section 28 of the act of 


L875. which is as follows: 


“Sec. 28. Whenever any stockholder in any such cor- 
poration shall have made a transfer or assignment of his 
stock as security for his indebtedness to a third party, and 
afterward shall become a debtor to such corporation, saeli 
corporation may sell the equity of redemption of suet 
stock, in the same manner as is provided for the sale of 
stock on which it has a lien, and shall credit the amou: 
received from such sale to such indebted stockholder. 
Such corporation may require the party holding a transter 
or assignment of such stock to give a statement to the 
treasurer of such corporation, noder oath, of the amount 
for which said stock was pledged; and if said party shall 
not give such a stutement at or before the time such sale 
claim and lien on such 
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is to take place, he shall ferieit al 
stock, or any part thereof, and sueh corporation may sell 
the sume as herein provided.” 

This section provides that, the corporation ean only 
have a lien on the equity of redemption of the stockholder 
avaiust a transter or assignment of his stock as security for 
his indebtedness to a third party, for debts created after the 
transfer or assignment. 

There is nme evidence if) the record, there Was none 
offered by plaintiff in error, that at the time of the transfer 


by Sweet of bis stock to the bank. in 1882 and 1883. as 
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security for his loans, that the bank knew he was “ then 
debted to plaintiff in error, and that such indebtedness ex- 
isted July 24, 1884, when defendant in error demanded the 
transfer to him of Sweet’s stock. The statute clearly con- 
templated that the stockholder was to be free to transfer, as- 
sign, or pledge his stock as collateral for any indebtedness to 
athird party; and gave the corporation simply the right for 
any indebteduess owing to it, on the part of the stockholder, 
a lien on the equity of redemption of the stockholder, and 
that Only, tor debts created after the pledge of the stock. 

The section under discussion does not provide that 
the pledgee shall give any notice to the corporation that 
he holds the stock, nor that the corporation shall have any 
notice. That is, if the debt of the stockholder which the 
corporation seeks to charge as a lien on the stock was not 
ereated until after the pledge of the stock. then it has ho 
lien as against the pledge, and is only entitled to the 
equity O] redemption of the stockholder, and that whether 
it has notice of the pledge or not. The right to this len 
not being a common-law right, all statutes conferring it 
must be strictly construed. It can not be extended be- 
yond the terms of the statute creating it, and be applied to 
causes not within the terms of the statute. 

This court, in the well considered case of the Bank v, 
Lanier, 11 Wallace, 369, has laid down the rule touching 
the effect of representations in stock certificates, and how 
far the company issuing the certificates is bound by the 


statements therein contained. Wee read from 377: 

The power to transfer their stock is one of the most 
valuable tranchises conferred by Congress on banking as- 
soclations. Without this power, it cun readily be seen the 
valine of the stock would be greatly lessened, and, obvi- 
ously, whatever contributes to make the shares of the stock 
a sate mode of investment, and easily convertible, tends to 
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enhanee their value. It is no less the interest of the share- 
holder than the publie, that the certificate representing his 
stock should be ina form to secure public confidence, for 
without this he could not negotiate it to any advantage. 

= lt ix in obedience to this requirement, that stock Cop. 
tifteates of all kinds have been constructed in a way to in- 
vite the eontidence of business men. so that they have be- 
come the basis of commercial transactions in all the large 
cities of the country, and are sold in open market the same 
aus other securities. Although neither mn form nor charae- 
ter negotiable paper, they approximate to it as nearly as 
practicable, If we assume that the certificates in question 
are bot different from those in general use by corporations, 
and the assumption is a safe one, it is easy to see why in 
vestments of this character are sought after and relied 
npon. No better form eould be il lopted fo nssure the pur 
chaser that he can buy with safetv. Ile is told, under the 
seal of the corporation, that the shareholder is entitled to 
so much stock, which can be transferred on the books of 
the corporation, in person of by attorney, when the certifi. 
cates are surrendered, but not otherwise. This is a notifi- 
eation to all persons interested tr) 1) Ww. that whoever +r 
Food faith buys the stock, and produces to the corporation 
the certificates, regularly assigned, with power fo transfer, 
is entitled to have ‘the stock transferred to lien. And the 
notification goes further, for it assures the holder that the 
corporation will not transfer the stock to any one net in 
possession of the certificates.” 


We contend, in the case at bar, that as against a holder 
of the certificates purchased tor valne from Sweet, the len 
of the company did not exist, even if the evidenee dis- 
closed —Which we avit does not ——itti\ indebtedness on the 
part of Sweet eXisting prior to the time of the pledging of 
the stock D\ him to the bunk. or at the time when the de- 
fendant in error, on the 24th ot July, 1884, made demand 
tor the transter to hin: of the stock. 

To quote the language of this court, the pledgee (the 
National Bank oft Pilineots) and Tlie deten larit in error, the 
purchaser for value at the piedgee s snle, were told Hnader 
the sen of the plaintifi iv error thyaat “weet Was the owner 


of and entitled to so much stock, which would be trans- 
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ferred on the books of the company, in person or by at- 
torney, when the certificates were surrendered, but not 
otherwise. This was a notification to the pledgee and to 
the defendant in error, by the plaintiff in error, over its 
seal, that if they acquired the stock in good faith, and pro- 


duced to the corporation the certificates regularly assigned, 


with power to transfer them, they would be entitled to 


have the stock transferred. Why should the company be 
permitted to add another condition of transfer, to wit, the 
payment of Sweet’s debts. 

sy operation and extension of the doctrine of estop- 
pel to the representations contained in stock certificates, the 
courts have wisely, for the purposes of commerce, in view 
o! the magnitude of the transactions in stocks, given them 
what may be called a quasi negotiable character; and when 
this corporation, the plaintiff in error, having the power 
under the laws of Michigan to fix the terms, and the man- 
ner and form of the transfer of the stock of its members, 
issued its certificates to Sweet, and prescribed therein the 
terms and conditions of transfer, it excluded and waived 
all others, and as against a bona fide holder of that stock, 
who dealt with Sweet on the faith of the representations 
contained in the certificates, all that was required of him 
was to surrender the certificates with the power of attor- 
ney, for their transfer, and he was entitled to have the 
stock transferred to him. As against these certificates is- 
sued by plaintiff in error, as its voluntary act, to Sweet, 
and, thereby, placing it in the power of Sweet to pledge, 
sell, transfer or assign that stock, it should not be permitted, 
as against a bona fide pledgee or purchaser from Sweet, to 
assert any lien for any indebtedness of Sweet. Having by 
the certificates prescribed the terms and conditions of trans- 


fer and invited all-persons to deal with Sweet, it waived, as 
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it had a right to, and as it might well do, the privilege of 
lien, given to it by the statute, and which, as we have 
said, by the terms of the statute, is not made a condition 
precedent to the transfer of the stock. 

We claim, therefore, that in a ease like this under the 
Michigan law, where there is no prohibition on a transfer 
of the stock before the debt is paid, but simply a lien given 
by the statute, and that lien is given solely for the benefit 
of the corporation; and it being clearly settled that the 
lien may be waived, the recitals in the certificate not em- 
bodying an assertion of the lien, and the conditions of 
transfer in the certificate being inconsistent with the asser- 
tion of the lien, as a just ground for refusing to transfer, it 
should be taken as a waiver of whatever lien the cor- 
poration may have upon the stock. 

We claim that if a corporation under such a law as 
that of Michigan, desires to preserve its lien as against the 
purchaser .of certificates trom stockholders holding the 
same—it being under no obligation to issue certificates 
of stock. ana has issued certificates of stock, iis its volun- 
tary act, the recitals therein made by it, being made for 
the purpose of inducing purchases of such certifitates, and 
being such recitals as the corporation must know pur- 
chasers or pledgees will rely on—it ought to be held to a 
positive assertion of the lien in the certificates, as a con- 
dition precedent to transfer, and, in the absence of any 
such assertion of the lien in the certificate, be held to have 
waived the same, as the recitals in the certificate, and the 
contract obligations created thereby, are inconsistent with 
the assertion of any lien by the corporation against a 
pledgee or purchaser for full value. 

In the ense of Bullard v. The Bank. 18 Wall. 589. we 


have au instructive case as to the power of a corporation 
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by a by-law to acquire a lien on its stock held by persons 
who are its debtors. 

The case has a discussion of The Bank v. Lanier, in 11 
Wallace, and is suggestive in this, that it shows that courts 
will strictly construe the provisions of statutes by which 
corporations seek to claim a lien on the stock of a stoek- 
holder, and will not extend the operation of the len be- 
yond a strict construction of the language of the statute, 
but will confine the assertion of a lien to the cases pro- 
vided for by the statute, and that the courts do not favor 
any thing that will in any way interfere with the free ne- 
gotiation and transfer of the stock. 

In Cushman v. The Thayer Manufacturing Co., 76 N. 
Y. 365, the court determined that the statements in the 
certificate that transfer would be made on the surrender of 
the certificate, was an obligation on the part of the com- 
pany which could be enforced by the holder of the certifi- 
eate, and refered to the ease of The New York and New 
Haven Railway a * Nehuil a a... 2. ti. 2. we 
quote from pages 82 and 83 of this case, as a strong state- 
ment of the obligation created by the company to pur- 
chasers of certificates of stock by the statement in the cer- 
tificate that they were transferable on the surrender of the 


certificate. 
()i) pace 3 the Court sav: 


* By its charter the corporation was authorized to 
make by-laws to regulate the transfer of its stock. [t had 
done this by the adoption of by-laws, which as we have 
SCC, @2 proprio rigore, prevented the legal title of stock 
from passing otherwise than by the. preseribed mode ol 
transter; and as a part of these by-laws it lad provided 
for the issuing of certificates to stockholders, in a form to 
be ‘appointed’ and directed by the directors; had author- 
ized transfers by power of attorney, and had expressly de- 
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elared that when a certificate of stock had heen issued to a 


stoclholder. 40 fravster or bhi al eh & hould thereaft " he per- 
mitled without surrende i of said certificate. 

“The board of directors had also preseribed a form of 
certificate, which was thereafter invariably used, which de- 
clared that the stockholder was entitled to the number of 
shares named, and that they were transferable on the 
hooks of the company, at the office named ‘ ow the surren- 
der of this certificate, 

‘They prepared and caused to be printed on the back 
of this form of certificate, an assignment thereof, with a 
power of attorney to be executed in blank by the s tock- 
holder for the purpose of fa ‘lity of transfer. That this 
Was a customary and long established mode of making 
stock readily and protiably marketable, was well known to 
the company, for its by-laws speak of it as the ‘usual form.’ 
Now, Ww hile the COPPOR: ation could hot vive to a certificate 
of this kind, negotiability, i Hits legal and commercial sense, 
it could and did approximate to that characteristic as nearly 
cis legally possible, forthe PUPpPOse of mnaking its stock more 
valuable by the ease with which its certificates could pass 
from hand to hand by simple delivery. It was never In- 
tended to lock up these certificates in the hands of the 
stocknolders named in them——but to vive to them every 
practicable facility us the basis of colmerentl transactions. 
And this was legitimate and proper, since it tended to en- 
hance the value of the corporate franchise ly making its 
stock a subject for easy investment and ready convertibil- 
itv. Butit was essential to make these certificates ina 
form to seeure pubhe confidence, and this could only be 
done by making them solemn assurances of rights. Hence, 
by its by-laws the corporation declared that the stock rep- 
resented by tiem should never be transterred, except ta prerni 
the delivery and eancellation of the certificate; and this 
provision in effect, it embodied in the certificate itself. 
Armed with such instrumentye, it sent its stockholders into 
the COMMMmMecre ial worl i. with know! edge of tne established 
usage of dealing on the faith of such certificates; and it 
addressed them. not to the stockholder himself, who had no 
need of the notice, but to all men who should desire to 
participate in the advantages or profits of its franchise. It 
Was to all such persons that it assured safety in purchasing 
the certificate, Ly declaring that the stock should only be 
transferred on its surrender and cancellation. In this man- 
ner it courted and established a privity between itself and 
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title was safe, because nobody but he could transfer the 


legal title.” 
Holbrook Ve The New Jersey Zine Co., 57 N. Zz, O16. A 
portion of the syllabus is as follows: 


“A stock certificate issued by a corporation having 
power so to issue, is a continuing affirmation of the owner- 
ship of the specified amount of stock by the person desig- 
nated therein, or his assignee, until it is withdrawn in some 
manner recognized by law, and a purchaser in good faith 
has a right to rely thereon, and to claim the benefit of an 
estoppel in his favor as against the corporation.” 


On page 622 the court say : 


“The rules of estoppel are of comparatively recent 
origin, and their applicability to this subject has only been 
lately perceived. They are now fully recognized in Eng- 
land and this country as governing the present subject. 

“In order to constitute a case of estoppel under princi- 
ples now established, it is necessary to show that a repre- 
sentation has been made with a view, or expectation, that 
it will be acted upon by another; that it has been so acted 
upon, and that a person relying upon the representation 
would sustain an injury ordamage, if it were withdrawn. All 
of these elements combine in the case at bar. When the de- 
fendant issued its certificates to William T. Riggs, it affirmed 
to all persons who might deal with lim that he owned a cer- 
tain portion of its capital stock, and had full power to 
transfer it. Any purchaser has a right to rely upon this 
statement, and to claim the benefit of an estoppel in its favor.” 


Foreman v. Bige low, 4 Clittord, C. C., 508. 

We have in this case a very full discussion of the ef- 
fect of statements in certificates of stock, with a large num- 
ber of the authorities reviewed by the court, and on page 

‘4 
o45, the court, citing the language of the Master of the 
Rolls, uses this language (as to the representation of the 
company by the certificates that the shares are fully paid up): 

“Tt appears to me the company, having’ made that 
representation by the certificate to be used by.the vendor 
as evidence of title, Is estopped from saying afterward that 
the company has not received the money.” 


In the case at bar it seems clear to us that plaintiff in 
error, having stated or represented in the certificates issued 
to Sweet the terms or conditions upon which it would 
transfer his stock to another, was estopped from adding to 
these conditions and refusing to transfer unless the pur- 
chaser complies with the condition not specified in the 
certificate of stock, and which is simply a lien of the com- 
pany, Which it might waive, and which we claim by the 
representations in the certificate it did waive. 

See ulso Stacy v. The Little Rock, ete., R. BR. Co., 5 Dil- 
lon, 54%, 

[In Brant v. Ehlen, 59 Maryland, 1, we have the same 
doctrine laid down as in the New York case, and as in 4 
Clittord and 5 Dillon. 

This case overrules the case in 14 Maryland, and holds 
that the representations in a certificate constitute an es- 
toppel against the company, even as against a claim for 
unpaid stock subseription, as against a bona fide pur- 
chaser. 

This case is very instructive, as showing the rrowth 
of the doctrine of estoppel by reason of the statements con- 
tained in the certificate, a growth which has been caused 
by the rapid increase of corporations, and the large trans- 
actions daily in the transfer of stocks. 

We cite all of these CAuSCS in support of our argu- 
ment that the plaintiff in error having stated in the cer- 
tificate issued by it to Sweet the terms and conditions 
upon which it would transfer his stock to another. that 
the representations therein made were continuing aflirma- 
tions, and such as a pledgee or purchaser for value had a 
right to rely on, and that the defendant in error who took 


the rights of the pledgee, to wit, the bank, was such pur- 


chaser, and having complied with the terms of transfer 
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prescribed by the plaintiff in error in the certificate issued 
by it to Sweet, was entitled to have that stock transferred 
to him on the books of the company. | 

We see no reason why this doctrine of estoppel by 
statements and representations in the certificate should not 
apply to the terms therein set forth upon which the com. 
pany will transfer the stock, as well as to the ownership 
of the stock, to the fact that the stock is fully paid up, 
and that the company is under obligations to transfer only 
upon the surrender of the certificate. As to all of these 
representations or statements in the certificate, the law is 
now well settled that the company is estopped to deny their 
truth, or to assert auy claim or len it may have against 
the stock in the hands of the stockholder to defeat the 
title of a bona fide pledgee or purchaser. 

In other words, the courts have settled that a corpora- 
tion Issuing the certificate, as against a bona fide pledgee or 
purchaser, is estopped to deny that the person named in 


is estopped to 


os 


the certificate is the owner ot the stock: 
deny that the stock is fully paid up; and is estopped to 
deny the transfer to a person in Possession of the cer- 
tificate. 

We see no reason, therefore, why these wel! settled. 
principles do not govern the case at bar, and hold the 
company bound to transfer upon compliance with the 
terms of transfer named in the certificate. It may be con- 
tended by counsel for plaintiff in ‘error that there are cases 
In Michigan which sustain his claim. We have examined 
the various decisions in the State of Michigan, and. so far 
as We are advised, they Cull be cited in Support ot our claim. 
and are not against it. 

i Walkei Vv. Thi Detroit Transit Company, 47 Mich. 


338. we have a discussion of the efteet of the possession of 


certificates properly indorsed, and the doctrine of estoppel 
in regard to a corporation acting by its agents. 

A part of the syllabus is as follows: 

-” Possession of eertificates of corporation stock, brop- 
erly indorsed, is prima facie evidence of their ownership : 
and a holder thereof for value, without notice of prior 
equities, obtains a perfect title thereto, as against such 
equities.” 


The statement in the syllabus is found on page 547 
of the opinion which we quote: 

+ These propositions ure admitted: First, that Pos- 
session of certificates of corporate stock, which bear the 
proper iIndorsements, is prod here evidence Of} ownership, 
and that the holder for value, without notice of prior equi- 
ties, obtains a perfect title as against such equities ; second, 
that if a righttul owner has invested them with the usual 
evidence ot title, Or aill ity parent authoriy to dispose ot the 
stock. he will be estopped Pron tuaking any claim acninst 
an innocent purehaser dealing on the taith of such ep- 
parent ownership, or right of disposal.” 

In the case at bar it appears from the evidence that 
ut the time plaintiff in errer issued its certificates of stock 
to sweet. he Wiis Very large l\ indebted to the COmpPany. 
Certainly in an amount in excess of the value of the stock 
aut the time the COTO PANY issued to him the certificates 

lt would me Git extraord) mary doctrine to claim. lhl 
view of the character of stock certificates. how they are 
bought and sold, their gvas/ negotiable character, that this 
plaice ih error at the time if issued to Sweet those cor 
tifleutes oft stock, Issued to byte nothing: indebted ils he 
then was, to plartith in error, in a sum in exeess of the 
value of the stock it issued. it seems an extraordinary 
claim that as agiéinst a purchaser or a pledgee who dealt 
with Sweet on the faith of his ownership of that stor kK, 


and the representations contained in the certificeute, that 


») i 


he was the owner, that it was fully paid up, and that it 
would be transferred to any person to whom he might 
pledge or assign it on surrender of the certificate; that 
the plaintiff in error should be permitted to assert a lien 
for its debt in excess of the value of the stock, and which 
debt, it is claimed, existed prior to the time it delivered to 
him the stock certificate. 

It received, as the evidence shows, the draft from the 
National Bank-of [linois, for the purchase of this stock, 
three-fourths of which was a loan from the bank to Sweet, 
on the pledge of the stock as collateral, to enable him to 
make the purchase. To say that the plaintiff in error 
could assert against the National Bank of Illinois a 
claim for the entire value of the stock that it thus issued, 
by reason of. a debt of Sweet’s existing at the time 
it issued to him the certificate of stock, when it received 
from the Bank of Illinois the very money that Sweet had 
borrowed to buy his stock, would seem to be without war- 
rant of law. There is uo limit to the amount of injustice 
that might be inflicted on innocent. pledgees of. stock if 
such were the law. 

i Mande lhaum _£ Lh North American Mining C‘om- 
pany, 4 Michigan, 465, we have a discussion of how fara 
corporation is estopped by the issuing of a certificate, and 
by the statements contained in the certificate. 

On page 477, the court say: 

“Tf the bank should say to such subsequent pnr- 
chasers, the persons of whom you bought are not legally 
possessed of the stocks they sold you, the answer would 
be—the bank, in the books which the law requires them 
Lo keep, and ror the keeping of whieh they received a re- 
muneration from the public, have registered these persons 
as owners of these stocks, and the bank can not be per- 
mitted to Say that such persons were not the owners. If 
this be not the law, who will purchase stock, or who can 
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be certain that the stock which he holds belongs to him? 
[It bas ever been an object of the legislature to give facility 
to the transfer of shares in the public funds. This facility 
of transfer is one of the advantages belonging to this 
species of property, and this advantage would be entirely 
destroyed if the purchaser should be required to look to 
the regularity of the transfers to all the various persons 
through whom sneh stock has passed. . . . Indeed, 
from the manner in which stock passes from man to man, 
from the union of stoeks bought of different persons, un- 
der the same name, and the impossibility of distinguishing 
what was regulgarly transferred from what was not, it 1s 
impossible to trace the title of stock as you can that of an 
estate, ete.” 


Again, on page 473: 


“When the company permitted this transfer to Inger- 
soll to be intimated upon their books, and issued this cer- 
tificate to him, they well knew that it might, and probably 
would, pass from hand to hand, upon his indorsement, 
through numberless bona fide holders, before it would be 
returned fora like intimation of transter and new certifi- 
cate thereupon. 

It is true that this is not commercial paper, in tive 
strict sense of the term: but by our statutes, as has been 
stated, it is transterable by indorsement and delivery, so as 
to contera valid title as between the parties thereto, and is, 
we think, by this provision of the statute, so far assimilated 
to such paper that the holder 1s entitled to every right re- 
specting it, as ugainst third parties, which the law confers 
upon the holders of commercial paper. In this respect, 
the provisions of our statute are unlike those of every 
charter, and of the by-laws of every incorporated compan) 
to which we have been referred, and upon which adjudica- 
tions have been made. It enlarges the effect of the in- 
dorsement and delivery, and thereby facilitates the trans- 
ter of these instruments, thus adding another clement of 
value to them. (nce indorsed, the certificate Piitsses irom 
hand to hand, like commercial paper, and an ordinary pur- 
chaser would, and, under our statute, well might, regard 
the usual indorsement, if genuine, as sufficient: and sus- 
picion would naturally be lulled, ana Inquiry would be «)- 
lenced Leyond such as would, by mereantile law and usage, 
be required upon the purchase of mercantile paper.” 
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he was the owner, that it was fully paid up, and that it 
would be transferred to any person to whom he might 
pledge or assign it on surrender of the certificate; that 
the plaintiff in error should be permitted to assert a lien 
for its debt in excess of the value of the stock, and which 
debt, it is claimed, existed prior to the time it delivered to 
him the stock certificate. 

It received, as the evidence shows, the draft from the 
National Bank-of Illinois, for the purchase of this stock, 
three-fourths of which was a loan from the bank to Sweet, 
on the pledge of the stock as collateral, to enable him to 
make the purchase. To say that the plaintiff in error 
could assert against the National Bank of Illinois a 
claim for the entire value of the stock that it thus issued, 
by reason of a debt of Sweet’s existing at the time 
it issued to him the certifieate of stock, when it received 
from the Bank of Illinois the very money that Sweet had 
borrowed to buy his stock, would seem to be without war- 


F There is uo limit to the amount of injustice 


rant of law. 
that might be inflicted on innocent. pledgees of stock if 


such were the law. 

Li Mand lbaum # Lhe North American Mining Com- 
pany, 4 Michigan, 465, we have a discussion of how far a 
corporation is estopped by the issuing of a certificate, and 
by the statements contained in the certificate. 


On page 477, the court say: 


“If the bank should say to such subsequent pur- 
chasers, the persons of whom you bought are not legally 
possessed of the stocks they soid you, the answer would 
be—the bank, in the books which the law requires them 
to keep, and for the keeping of whieh they received a re- 
muaneration from the public, have registered these persons 
as owners of these stocks, and the bank can not be per- 
mitted to say that such persons Were not the owners. If 
this be not the law, who will purchase stuck, or Who can 
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be certain that the stock which he holds belongs to him ? 
[t has ever been an object of the legislature to give facility 
to the transfer of shares in the publie funds. This facility 
of transfer is one of the advantages belonging to this 
species of property, and this advantage would be entirely 
destroyed if the purchaser should be required to look to 
the regularity of the transfers to all the various persons 
through whom snech stock has passed. . . . Indeed, 
from the manner in which stock passes from man to man, 
from the union of stocks bought of different persons, un- 
der the same name, and the impossibility of distinguishing 
what was reguigarly transferred from what was not, it is 
impossible to trace the title of stock as you can that of an 
estate, ete.” 


my 
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Again, on page 47: 


“When the company permitted this transfer to Inger- 
soll to be intimated upon their books, and issued this cer- 
tificate to him, they well knew that it might, and probably 
would, pass from hand to hand, upon his indorsement, 
through numberless bona fide holders, before it would be 
returned fora like intimation of transter and new certifi- 
cate thereupon. 

It is true that this is not commercial paper, in tie 
strict sense of the term: but by our statutes, as has been 
stated, it is transferable by indorsement and delivery, so as 
to contera valid title as between the parties thereto, and is, 
we think, by this provision of the statute, so far assimilated 
to such paper that the holder is entitled to every right re- 
specting it, as against third parties, which the law confers 
upon the holders of commercial paper. In this respect, 
the provisions of our statute are unlike those of ever 
charter, and of the by-laws of every incorporated company 
to which we have been referred, and upon which adjudica- 
tions have been made. It enlarges the effect of the in- 
dorsement and delivery, and thereby facilitates the trans- 
fer of these Instruments, thus adding another clement of 
value to them. Once indorsed, the certificate Pulsses trom 
hand to hand, like commercial paper, and an ordinary pur- 
chaser would, and, under our statute, well might, regard 
the usual indorsement, if genuine, iis sufficient : and 3118- 
picion would naturally be lulled, and Inquiry would be si- 
lenced beyond such as would, by mercantile law and usage, 
be required upon the purchase of mercantile paper.” 
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In this conneetion we desire to note the distinetion 
between this case, and a number of cases which may be 
cited by plaintiff in error, as supporting its claim for a hen. 

i the Case of the Union Bank v. Laird, A Wheaton, 
290, the provision of iaw in that case was as follows: 

“That the shares of the capital stock at any time 
owned by any individual stockholder, shall be trausferred 
only on the books of the bank, according to such rules as 
may, conformable to law. be established in that behalf, by 
the president and directors; but all debts actually due 
and payable to the bank (days ot orace for pavinent being 
past) bya stockholder, requesting a transter, * must be satis- 
Wh { before such trauster shall be made, unless the president 
and directors shal! direct to the contrary. 

No such condition precedent to transfer exists in the 
law of Michigan. 

This case was decided in IS1L7, since which time we 
have had the creation and extension of the doctrine Ol 
estoppel us to the representations contained in certificates 
of stock. as laid down in the Bank v. Lanier. 11 Wallace. 
supra, and which, had they existed in 1817, we might well 
claim the decision of Bank v. Laird would have’ been 
otherwise. 

The next case decided by this court in which this 
question is noticed, is Brent v. Bank, 10 Peters, 596. 

[In this case the charter of the bank contained a pro- 
vision that all debts actually dae and payable by a stoek- 
holder requesting a transfer, myst be satisfied before such 
transfer shall be made, and held that the executors of a 
stockholder could not have the aid of a court of equity to 
compel a transfer of the stock of their testator, without 
first paving a debt due to their testator. This, we submit, 
is not the case at bar. This is not the application by 
Sweet, nor by Sweet's executors in his right, for a transter 


of the stock, but by a bona fide purchaser; and the law in 


the ease at bar does not provide that the stock should not 
be transferred until the debt is paid. 

The: next case decided by this court is the Neutional 
Bank v. Watsontown Bank, 109 U.S. 217. [In this case, 
although the statute of Pennsylvania provided that the 
stock of the bank should he transferable on the books, 
only in such manner as the by-laws of the corporation 
should name, and that no stockholder should be authorized 
to transfer his stock until his debt ts discharged, or secured 
to the satistaction of the directors, the court held that the 
bank Was not prohibited Irom Walving this right, hor the 
cashier from acting for them in waiving it, by an authority 
either expressed or implied. This case is an instructive 
one,as showing how the court regards the provision of lien 
even ina case where the law provides that the transfer shall 
not be male until the debt due a corporation has been paid. 
[t shows on what: slender ground the court will find a 
waiver of this lien, and in what cases the corporation will 
not in equity be permitted to assert it, and notwithstand- 
ing the express provision of the charter that the debt must 
be paid before the stock is transferred, affirms that the cor- 
poration inav, by its representations and conduct, be held 
to have waived the lien, as avainst one who dealt with the 
stock on the faith of the representations made by the cor- 
poration. 

We are justified in saving from the authorities cited, 
and many others which could be cited to a like efteet, that 
the statements in a stock certificate, which is issued as in 
this cause, as the voluntary act of the corporation, const}- 
tute representations made by the corporation, upon the 
faith of which persons are authorized to deal With the 


owner of the vertifieate, and, to quote the language of the 


Cuse lust cited, in) Michigan. on mhen thi COMpPany issued the 


certificate fo the stockholder, they well knew that it miaht, and 
probably would, pass from hand to hand upon his indorsement, 
through numberless hona hid hol y rs, before if would he re- 
turned for a lise intimation or transfer and new ce rtificate there- 
upon.” 

We claim, therefore, when the corporation prescribed 
the terms and conditions in the certificate upon which it 
would transfer the same to a bona fide pledgee or purchaser 
from the stockholder, it ought to be estopped when it in- 
sists on any other condition of transfer than those named 
in the certificate, especially in a case like this, where the 
statute creating the corporation, and giving the lien for 
the debt, does not provide the payment of the debt and 
the satisfaction of the lien as conditions precedent upon 
which the stock should be transferred to a bona fide pledgee 
or purchaser. And, turther, that the certificate in such a 
case having been issued by the plaintiff in error, as its 
voluntary act, and it having named the terms and con- 
ditions upon which it would transfer the stock of Sweet, 
and defendant in error having complied with all. of the 
conditions and terms named in the certificate, the plaintift 
in error should not be permitted to insist on the perform- 
ance of a condition before transferring the stock not named 
in the certificate, and not uamed in the statute creating 
the corporation, and providing for the lien. 

And this argument proceeds upon the assumption 
that plaintiff in error had, at the ‘time it refused to trans- 
ter his stock to detendant in error, ali indebtedness against 
Sweet, which we have endeavored to show it had not, so 
tar as the record discloses the same. 

In this connection the court will bear in mind that 
the testimony given by the president of plaintiff in error, 


as it appears on pages 20 and 21 of the record, namely: 
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That Sweet was indebted to the plaintiff in error in April, 
1884, in the sum of about one hundred and five thousand 
(8105,000) dollars; and at the time the suit was brought, 
February 20, 1885, in the sum of about ninety-four thou- 
sand ($94,000) dollars, was objected to on the part of de- 
fendant in error, as not being competent under the plead- 
ings. Weclaim thatin no aspect of the case could it have 
been competent, for the reason that it was the indebtedness 
of Sweet at the time of the refusal to transfer, July 24, 
S84, and not in April, 1884, and February, 1885, which 
would have been competent if plaintiff in error had the 
right to show any indebtedness, as the pleadings stood. 

The testimony was admitted, as we have said, subject 
to the objection of defendant in error, and should have 
been excluded as we claim, and not being competent, i 
can not now aid, as it could not at the trial aid, the plaint- 
iff in error in maintaining its defense. 

Kliniinating from the case the testimony of Hammond 
as to the indebtedness of Sweet in April, IS84, and in Feb- 
ruary, 1885, there was no testimony offered even tending 
to show that Sweet was. indebted at all to the plaintiff in 
error aut the dates defendant in error purchased the stock, 
and tendered it for transfer to plaintiff in error, when the 
‘transfer was refused. And it was the indebtedness of 
Sweet at these dates, and not at any other or different 
times, that was material, even if it could have been oftered. 
ulider the issues as made by the pleadings in this case. 

We come now to the question presented by the plead- 


Ings in the case. 
[I]. 


Assuming for the purposes of the argument that an in- 


debtedness did exist on the part of Sweet to plaintiff in 


certificate to the stockholder, they we ll knew that it miaht, and 
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probably would, pass from hand to hand upon his indorsement, 
through naismarbe rless hona fide hol i rs, before if would he Ve - 
turned for f like intimation of transfer and Hew Ce rtificate there- 
upon.” 

We claim, therefore, when the corporation prescribed 
the terms and conditions in the certificate upon which it 
would transfer the same to a bona fide pledgee or purchaser 

+ from the stockholder, it ought to be estopped when it in- 
sists on any other condition of transfer than those named 
in the certificate, especially in a case like this, where the 
statute creating the corporation, and giving the lien for 
the debt, does not provide the payment of the debt and 
the satisfaction of the len as conditions precedent upon 
which the stock should be transferred to a bona fide pledgee 
or purchaser. And, turther, that the certificate in such a 


case having been issued by the plaintiff in error, as its 


voluntary act, and it having named the terms and con- 
ditions upon which it would transfer the stock of Sweet, 
and defendant in error having complied with all of the 
conditions and terms named in the certificate, the plaintiff 
in error should not be permitted to insist on the perform- 
ance of a condition before transferring the stock not named 
in the certificate, and not named in the statute creating 
the corporation, and providing for the lien. 

And this argument proceeds upon the assumption 
that plaintiff in error had, at the ‘time it refused to trans- 


fer his stock to defendant in error, an indebtedness uguinst 


Sweet, which we have endeavored to show it had not, so = 
fur as the record discloses the same. 

In this connection the eourt will bear in mind that 
the testimony given by the president of plaintiff in error, 


as it appears on pages 20 and 21 of the record, namely : : 


That Sweet was indebted to the plaintiff in error in April, 
1884, in the sum of about one hundred and five thousand 
(3105,000) dollars: and at the time the suit was brought, 
February 20, 1885, in the sum of about ninety-four thou- 
sand ($94,000) dollars, was objected to on the part of de- 
fendant in error, as not being competent under the plead- 
ings. We claim thatin no aspect of the case could it have 
been competent, for the reason that it was the indebtedness 
of Sweet at the time of the refusal to transfer, July 24, 
S84, and not in April, 1884, and February, 1885, which 
would have been competent if plaintiff in error had the 
right to show any indebtedness, as the pleadings stood. 

The testimony was admitted, as we have said, subject 
to the objection of defendant in error, and should have 
been excluded as we claim, and not being competent, 1 
can not now aid, as it could not at the trial aid, the plaint- 
iff iv error in maintaining its defense. 

Kliminating from the ease the testimony of Hammond 
as to the indebtedness of Sweet in April, 1884, and in Feb- 
ruary, 1885, there was no testimony offered even tending 
to show that Sweet was.indebted at all to the plaintiff in 
error ut the dates defendant in error purchased the stock, 
and tendered it for transfer to plaintiff in error, when the 
transfer was refused. And it was the indebtedness of 
Sweet at these dates, and not at any other or different 
times, that was material, even if it could have been offered, 
under the issues as made by the pleadings in this case. 

We come now to the question presented by the plead- 


Ings in the case. 
IT]. 


Assuming for the purposes of the argument that an in- 


debtedness did exist on the part of Sweet to plaintiff in 


54 


error at the date of the sale of his stock to defendant in 
error, and the tender of the same for transfer, and the re- 
fusal to transfer, “ was plaintiff in error entitled under the 
general issue to offer testimony that Sweet was indebted to i, 
and for that indebtedness il held a lien “upon his stock - 

Ought not that defense to have been specially pleaded ? 
ILow far, if at all, under the genera! issue, could evidence 
of the existence of Sweet’s indebtedness, and the existence 
of a lien on the stock to secure the same under the stat- 
utes of Michigan, be competent? 

We claim that under the general issue no such testi- 
mony was admissible, and that plaintiff in error could not 
defeat the right of defendant in error to recover below, 
even though the indebtedness and the lien to secure the 
same on the stock had existed, forthe reason that the same 
ought to have been specially pleaded, and could not be 
offered in evidence under the general issue. 

In Chitty on Pleading, 16th American Edition, 1876, 


Vol. 1, from page 530, under the title “ In trover,” we have 
a discussion of what may be offered in evidence under the 


general issue as follows: 


“In trover, the general issue is not guilty. This plea 


operates as a denial of the conversion only, and not of the. 


plaintiff's title to the goods. Lit 

“Tf, however, in such case, there has been a conversion 
in fact, as by seizure and sale, the defendant must by some 
other plea justify such couversion, and he can not, under 
the plea of not guilty, show that he was justified as tenant 
in common with the plaintiff, in doOmmitting conversion in 
fact; and the defendant, under this plea, can not set up an 
absolute property in himself in the chattel, by a sale trom 
the plaintiff, although the only evidence of a conversion is 
a demand and retusal. The plaintiff is entitled to a ver- 
dict on the plea of not guilty, if on the trial a conversion 
in fact be proved, although it appear from the evidence 
that at the time of such conversion, plaintiff had parted 
with his property in the goods. A lien can not be given 
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in evidence under a plea of not guilty; for this plea, by the 
rules of Hil. T. 4 W. 4, denies only the conversion, and 
admits the title of the plaintiff; that title consists of the 
right of property and the right of possession at the time 
of the alleged conversion; but a lien is inconsistent with 
and negatives the plaintiffs right of possession. If, there- 
fore, proof of it were admitted under the plea of not guilty, 
the defendant would be allowed to give in evidence at the 
trial a negative of that matter, which he has, by his plea, 
admitted on the record.” 


White v. Zeal, 12 Adolphus & Ellis, 106, 115, is cited 
in support of the doctrine laid down in the text; that, un- 
der the general issue of “not guilty,” evidence of the ex- 
istence of a lien on the property is not admissible. <A 
part of the syllabus of that case is as follows: 

“Issue being joined upon a plea of “not guilty,” in 
trover, and plaintiff having proved property, demand, and 
refusal, defendant offered to prove a lien, held: Not ad- 
missible on this issue.” 

In Culver v. Johnson, 90 Lil. 91, the court held that 
matters in abatement can not be shown under the general 
issue. 

And in Chicago > WW. C. (Company v. Liddell, 69 Ill. 
638, the court held that under the general issue the de- 
fendant could not take advantage of the statute of frauds; 
it must be pleaded. 

In Chumasero v. Gillert, 24 Ll. 293, a part of the 
syllabus : 

“To recover or defend under a foreign law, such law 
must be pleaded and proven.” 

To the same ettect is Palmer v. Marshall, 60 Ill. 289, 
and Holmes v. Broughton, 10 Wendell, 75, where it is held: 

“Where defendant relies on the statute of another 


state, he must in his plea set up the statute, that the court 
may see Whether the proceedings were warranted by the 


statute or not, and the general allegation that the proceed- 
ings Were pursuant to the statute is not sufficient.” 

In the case at bar it may be admitted, for the purpose 
of argument, that had the laws of Michigan given all cor- 


porations a lien on the capital stock of its members for 


debts due the company, so that the lien on the stock of 


the indebted stockholder was a creature of a general law, 
it might not have been necessary to have pleaded the gen- 
eral laws of the State of Michigan, and set them out in 
the plea, though necessary to plead the lien thereunder, 
for of the general laws of each state the United States 
courts take judicial notice; but the laws of the State of 
Michigan do not give to all classes of corporations a lien 
on the capital stock of their indebted stockholders to se- 
cure the indebtedness. It is only corporations of certain 
kinds that have this lien, and we submit that where the 
party suing or defending is a corporation of the kind, and 
claims a lien on the stock of its indebted stockholder, and 
desires to avail itself of that lien, either as the cause of 
action, or as a matter of defeuse, it must affirmatively 
plead that it is a corporation of that class, and that it has 
such a lien, and set out the facts that entitle it to such lien. 
Certainly the United States court will not take judicial 
notice of the special statutes of the several states. Neither 
could it take judicial notice that this corporation belongs 
to the special class given a lien on the stock of its indebted 
stockholder. 

And we submit that in this case, not only it was not 
pleaded that the corporation was of the class entitled to 
alien on the stock of its indebted stockholder, but there 
Was no testimony introduced to show that it belonged to 
that class, unless it can be said that the certiticate of in- 


corporation which was introduced for the purpose solely, 
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as appears on page 17 of the record, of showing the date 
of the incorporation of the defendant, can be said to be 
testimony on that subject. 

Plaintiff below having proven the material allegations 
of his declaration, namely: The ownership of the stock 
by Sweet, the purchase of the same from Sweet, the tender 
of the stock to the plaintiff in error for transfer to him, 
and the refusal of the conspany to transfer it, made out his 
ease under the declaration. And in the absence of testi- 
mony to the contrary, warranting a jury to hold that one 
or more of these material allegations were not sustained 
by the evidence, he was entitled to recover against plaint- 
iff in error. lIlow, then, under the general issue, could 
plaintiff in error offer to prove that which was reaily a 
matter of confession and avoidance, that which should have 
been specially pleaded, to have enabled plaintiff in error, 
if a proper matter of defense, to have availed itself of it. 

We do not think these propositions need extended 
argument, or the citation of many authorities. The ele- 
mentary prineiples laid down in Chitty on Pleading, and 
Which govern the state courts of Llinois in actions of this 
class, and, therefore, the United States Courts, this being 
an action at law, would seem to settle conclusively that, 
even though it could be shown that Sweet was indebted 
to plaintiff in error in a sum in excess of the value of the 
stock held by him; and that plaintiff in error, by the laws 
of Michigan, belonged to the class of corporations which 
had a lien on the stock for that indebtedness; and that 
it was justified in refusing to transfer the stock to de- 
fendant in error, the purchaser from Sweet, on demand, 
until the indebtedness was satisfied, yet we fail to see how 
plaintiff in error, under the general issue, could have 


shown the existence of that state of facts to defeat the 
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right of defendant in error to recover, he having proven 
each material allegation of his declaration, and which al- 
legations, we submit, can not be controverted, under the 
evidence. 

On the whole case, therefore, as presented by the rec- 
ord, the court below was warranted in granting the mo- 
tion of defendant in error to instruet the jury to bring in 
a verdict for him, on the ground that no evidence had 
been introduced tending to support the defense; and that 
there was nothing for the jury to do but to assess the 
plaintiff’s damages. : 

The court, having determined that there was no evi- 
dence to sustain the defense of plaintiff in error under the 
pleadings, there could be no error in the exercise of the 
discretion by the court in refusing to permit defendant's 
counsel] to argue the evidence to the jury. 

That the court was right in its charge to the jury, 
touching the question of damages, we think there can be 
no controversy, under the authorities. 

In Lowell on Transfer of Stocks, sec. 216, we have this 
statement of the rule: 

“If the plaintiff, having been deprived of his stock, 
sue in trover, or in case he should recover the value of the 


stock at the time he was deprived of it, with interest 
thereon.” 


Citing— 


Seymour v. Lves, 46 Conn. 109. 


Sturges v. Keith, 57 Ills. 451, and other cases. 


OTHER ALLEGED ERRORS. 
Av examination of the record will disclose certain 
exceptions taken by counsel for plaintiff in error to the 


introduction of testimony on the part of defendant in 
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error oun the trial below. The first of these is on page 10 of 


the record, where objection was made to William A. Iam- 
mond, cashier of the National Bank of Lilinois, testifving 
to the making of the loan to Sweet, and the conversation 
between Sweet and the witness-at the time the loan was 
made by witness, on behaif of the bank, to Sweet, and the 
stock in question was agreed to be deposited as collateral 
security. 

We fail to see how this could be in any way to the 
prejudice of plaintiff in error. The transaction between 
Sweet and the bank was certainly competent, and the 
terms upon which the loans or loan were made were also 
competent. The witness did not testify to any thing other 
than was thus more or less material to the controversy, and 
certainly it can not be said in a reviewing court that the 
admission of what was said by Sweet to the witness, at the 
time the loans were made, operated in uny way to the 
prejudice of the plaintiff in error, or is such error, if error 
at all, as would warrant the reversal of the judgment be- 
low, when that judgment is manifestly according to the 
evidence and the law. 

The next objection made, which we desire to notice in 
argument, is on page 11, where the same witness was asked 
what knowledge he had of any indebtedness of Sweet to 
the plaintiff in error at the time he received the certificates 
of stock. and the powers of attorney accompanving them, 
which was at the time, or about-the time, the loans were 
made to Sweet. This, we think, did not work to the 
prejudice 1h any Way of the plarnitilf in error: and was cer- 
tulnly competent to show that the transaction between 


Sweet and the bank was one entered into in good faith, 


and that the bank was the bona fil pledgee of the stock of 


Sweet. The Salle remarks Thay be made touching this ob- 
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jection, as we have made to the previous objection, as the 
record does not disclose any objections made to the intro- 
duction of the certificates of stock, and powers of attorney, 
although counsel for plaintiff in error reserved the right to 
make objection thereto after their introduction, as appears 
on page 14, we pass that matter withont further re- 
mark. 

We have already discussed the objections of defendant 
in error to the lrtroduction by plaintiff in error on the trial 
of the subject-matter of Sweet’s indebtedness to the plaintiff 
in error as the pleadings stood. And also that the dates 
of the indebtedness offered in evidence were not material 
under the pleadings in the case. It was the indebtedness 
on the 22d and 24th days of July, 1884. of Sweet, to the 
plaintiff in error, that was the material fact of the defense, 
even if underthe pleadings plaintiff in error was entitled to 
show this fact. As we have stated, eliminating from the ree- 
ord as incompetent the testimony touching the indebtedness 
of Sweet in April, 1884, and February, 1885, we have no 
testimony of any kind offered by plaintiff in error on the 
trial below to prove that Sweet was indebted to the cor- 
poration at the time of the purchase of his stock by de- 
fendant in error, and his demand for a transfer to him by 
the plaintiff in error. 

This brings us to the exceptions taken to the action of 
the court below in granting the motion of defendant in 
error to instruct the jurv to bring in a verdict for the 
plaintiff, on the ground that no evidence had been intro- 
duced tending to support the defense, and that there was 
nothing for the jury to do but to assess the plaintiff's dam- 
ages. And also to the exception taken by the plaintiff in 
error to the instructions given by the court to the jury 


that the only question submitted to them was that of as- 
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sessment of damages; and that the jury could allow the 
plaintiff below interest at the rate of six per cent per an- 
num from the date of the demand, if. under the cireum- 
stances, it thought it should be allowed. | 

We submit that there was no error in the action of the 
court in granting the motion, and giving the instructions 
named to the jury. 

We have already, at length, discussed to the court the 
various questions growing out of our view that the court 
Was right in granting the motion and instructing the jury, 
and not having, at this writing (December 4, 1889), any 
brief of plaintiff in error, we are unable to anticipate all 
that they may urge in argument against this action of the 
court in granting the motion, and in giving these instrue- 
tions. 

It is clear, from an examination of the record, that 
plaintiff in error did not introduce any competent evidence 
to sustain the defense made under the general issue by the 
plea of not guilty. 

It wholly failed to disprove the evidence of piaintiff 
below that Sweet was owner of the stock, that he was the 
bona fide purchaser from Sweet, and had tendered the stock 
to plaintift in error for transter to him. 

Piaintiff in error offered no evidence on the trial be- 
low to sustain any of the matters W hich it Wills competent 
for it to prove under its plea of not guilty. And we have 
further shown that even admitting for the purposes of ar- 
gument, that it was entitled under that plea to show the 
existence of indebtedness of Sweet to it, at the time of the 
pledge of the sto Ix to the bank, and at the time of the 
purchase of the stock by defenda iT in*error, and his tender 
to the companys for transter to him, it wholly tuiled to show 


the' existence of any such indebtedness, and there is no 
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The date of the commencement of the proceedings in bankruptcy, 
in the course of which your orator became such assignee as aforesaid, 
was the 23d day of August, 1878, and the date of. your orator’s ap- 
pointment to be such assignee was the 12th day of August, 1879. 

Your orator further shows that, as he is informed and believes 

and therefore alleges, at the time when the said John 
} Schreyer was adjudge da bankrupt, and at the time of filing 

the petition on which said adjudication was based, and at the 
time of the appointment of your orator as such assignee as afore- 
said, the defendant, John Schreyer, as executor and trustee under 
the said last will and testament of f the said Anna Maria Schreyer, 
deceased, hel 1 and possessed, and now holds and _ possesses, a large 
amount of real and personal property, hereinafter more particularly 
deseribed, as follows: 

1. Certain real estate situated in the city of New York, being the 
premises bounded and described as follows: Beginning at a point 
in the southerly side of Thirty-ninth street distant one hundred and 
fifty-feet easterly from the southeasterly corner of Thirty-ninth street 
and Ninth avenue, thence southerly and parallel with Ninth avenue 
ninety-eight feet and nine inches to the centre line of the block ; thence 
easterly along said centre line fifty feet; thence northerly ninety- 
eight feet nine inches to the southerly side of said Thirty-ninth 
street; thence westerly fifty feet to the point or place of beginning; 
known as 348 and 350 West Thirty-ninth street. 

2. Certain other real estate situated in the city of New York, being 
the premises bounded and described as follows: Beginning ata point 
in the northerly side of Forty-second street distant one hundred and 
thirty-eight feet six inches easterly from the northeasterly corner of 
Ninth avenue and Forty-second street, running thence northerly 
and parailel with said Ninth avenue fifty feet; thence northerly on 
an oblique line nearly parallel with said avenue twenty-six feet; 
thence westerly and parallel with said Forty-second street twenty- 
six feet; thence northerly and parallel with said Ninth avenue 

twenty-four feet five inches to the centre line of the block ; 
5 thence easterly along said centre line eighty feet; thence 

southerly on a line parallel with said Ninth avenue one hun- 
dred feet and five inches to the northerly side of said Forty-second 
street; thence westerly sixty-one feet and six inches to the point or 
place of beginning: known as numbers 351, 353, and 355 West 
lorty-second street. 

3. Also a certain bond, duly signed, sealed, and delivered by one 
George Gebhardt, dated July l7th, 1874, conditioned for the pay- 
ment to the ober Anna Maria Sehrever of the sum of seven 
thousand seven hundred and fifty dollars on the ist day of July, 
1879, and a certain indenture of mortgage upon and affecting cer- 
tain premises situated in the city of New York and known as num- 
ber 420 West Fortieth street, dated July 17th, 1874, and duly signed, 
sealed, and delivered by the said George Gebhardt and — 
his wife, to the said John Schre yer, where ‘by the aforesaid premises 
were conveyed to said Anna Maria Se thre ‘ver to secure the payment 
of the aforesaid sum of seven thousand seven hundred and fifty 
dollars. 
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4. Also a certain other bond, duly signed, sealed, and delivered 
by one Matthew L. Ritchie, dated July 17th, 1874, conditioned for 
the payment to the aforesaid Anna Maria Schreyer of the sum of 
eight thousand eight hundred and fifty dollars on the Ist day of 
July, 1879, and a certain indenture of mortgage upon and affecting 
certain premises situated in the city of New York and known as 
number 422 West Fortieth street, dated July 17th, 1874, and duly 
signed, sealed, and delivered by the said Matthew L. Ritehie and 
, his wife, to the said John Schreyer, whereby the last afore- 
said premises were conveyed to the aforesaid Anna Maria Schreyer 
to secure the payment of the aforesaid sum of eight thousand eight 

hundred and fifty dollars. 
6 Your orator further shows, in respect to the two pieces or 

parcels of land above mentioned, to wit, the premises known 
as numbers 348 and 350 West Thirty-ninth street and numbers 351, 
vov, and 355 West Forty-second street, that said premises were, In 
or prior to the year 1870, purchased by said bankrupt for the sum 
of fifty thousand dollars, or thereabouts, which sum was paid there- 
for by said bankrupt out of his own funds and by his own obliga- 
tions; that said bankrupt, immediately upon purchasing said land, 
caused to be erected thereon large and valuable buildings and other 
improvements at a cost of upwards of thirty thousand dollars, which 
said bankrupt also paid out of his own funds; that thereafter, and 
in or about the month of January, 1871, the said bankrupt conveyed 
or caused to be conveyed the said premises In fee to his wife, Anna 
Maria Schreyer, voluntarily and without consideration therefor ; 
that the legal title of record to said premises remained in the said 
wife of said bankrupt from and after the said conveyance until the 
sixth day of September, LS76. ; 

That on this last-mentioned date the said wife of said bankrupt 
departed this life in the city of New Yerk, leaving a last will and 
testament, of which a copy is hereto annexed and made a part 
hereof; that said last will and testament was duly admitted to pro- 
bate, and proved and recorded as a will of real and personal estate, 
by the surrogate of the county of New York, and in his office, on the 
twenty-seventh day of September, 1576, and letters testamentary 
thereon were duly issued on the same day to the defendant, the 
executor and trustee named therein. 

Your orator further shows that at the time the aforesaid con- 

veyances were made or caused to be made by said bankrupt 
i to his said wife she had and theretofore had had no property 

or estate whatever; that this said bankrupt was in actual 
possession of said premises, collecting and receiving the rents, profits, 
proceeds, and increase thereof and appropriating the same to his 
own use at his pleasure, having full right and warrant so to do; that 
since the said conveyances were made and up to the present time 
the said bankrupt has remained in actual and exclusive possession 
of said premises in the same manner and the same extent as before 
said conveyances were made; that he has since the said convey- 
ances were made collected and appropriated to his own use and de- 
posited in his own bank, to his individual credit, all the rents, 
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profits, proceeds, and increase of said property to a very large 
amount, and has mingled the said moneys with his own funds; 
that no part thereof has ever been paid over by him to lis said wife 
or to any one for her benefit or deposited in any bank or depository 
to her credit; nor has any account been kept or rendered by said 
bankrupt with or to his said wife or to any one on her behalf in re- 
spect to said property during her life, nor has any account been 
kept or rendered by said bankrupt, as her executor and the trustee 
appointed under her said will since her death. 

Your orator further shows, in respect to the two bonds and mort- 
gages hereinbefore mentioned upon and affecting the premises 
known as numbers 420 and 422 West Fortieth street, in the city of 
New York, respectively, that said premises were also purchased by 
the said bankrupt and paid for by his own funds and obligations, 
and that said premises were duly conveyed to said bankrupt in or 
about the month of May, 1870; that thereafter and at or about the 
same time as the aforesaid conveyances by said bankrupt to his 

wife the said bankrupt conveyed the premises numbered 420 
8 West Fortieth street to George Gebhardt, and the premises 

number 422 West Fortieth street to Matthew L. Ritchie; the 
said conveyances were made without consideration, notwithstanding 
the aforesaid conveyance to said Gebhardt expresses a consideration 
of ten thousand dollars and that to Matthew L. Ritchie expresses a 
consideration of nine thousand five hundred dollars; that notwith- 
standing such conveyances the said bankrupt remained in actual 
possession of both of said parcels of land, and erected thereon, at his 
own cost, two large tenement liouses at an expense of upwards of 
twenty thousand dollars, and tnat, when such houses were so con- 
structed, the said bankrupt caused the said Gebhardt and Ritchie 
to execute and deliver to him the aforesaid bonds and mortgages. 

Your orator further shows that neither of said bonds and mort- 
gages have| has] ever been delivered to thesaid Anna Maria Selirever; 
that no benefit or advantage ever accrued to her, directly or indirectly, 
thereby ; that she never had, one dollar of money of her own and 
never paid one dollar for said mortages or either of them, but that 
all the interest, profits, and increase of said bonds and mortages 
have at all times been used and enjoyed by said bankrupt and ap- 
propriated by him to his own use and enjoyment, and the said mort- 
gages represent moneys advaneed by said bankrupt out of his own 
funds. 

Your orator further shows that at and prior to the time of the 
aforesaid conveyances by said bankrupt to his wife the said bank- 
rupt was also the owner of other valuable real and personal property 
In city of New York, which had been purchased by said bankrupt 
and largely improved by his own funds, and that at or about the 

time of said conveyances the said bankrupt also conveyed to 
9 his said wife all of the real and personal property last men- 
tioned; that said conveyances were made voluntarily and 
without consideration ; that by said conveyances and transfers the 
sald bankrupt, being largely indebted to persons with whom he then 
had dealings, divested himself of all the property he had wherewith 
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to discharge such indebtedness; that said bankrupt thereafter re- 
mained in business and in the actual possession of said property, 
and contracted the debts, among others, owing by him at the time 
of the aforesaid adjudication in bankruptcy upon the faith of his 
ownership and possession thereof and in ignorance on the part of 
his creditors that said transfers had been made, and all said con- 
veyances by the said John Schreyer were made in fraud of his cred- 
itors and with intent to hinder, delay, and defraud such creditors, 
and said bonds and mortgages were taken by him in the name of 
his said wife in fraud of his creditors and with intent to hinder, 
delay, and defraud his creditors. 

Your orator therefore shows that the said John Schreyer claims 
and gives out that said lands and choses in action were the property 
of his said wife at the time of her decease, which claim is false and 
fraudulent, but that by means of such claim your orator is pre- 
vented from coming into possession of said real and personal prop- 
erty and of the proceeds thereof, and is hindered, impeded, and de- 
layed in the realization, collection, and distribution of the proceeds 
and rents and profits thereof, and of so much of the estate of said 
bankrupt. 

To the end, therefore, that the defendant may, if he can, show 
why your orator should not have the relief hereby prayed, and may, 

according to the best and utmost of his knowledge, remem- 
10 brance, information, and belief, full, true, perfect, ‘and direet 

answer make to the several charges and allegations in this 
bill contained as particularly as if the same were here repeated and 
he thereunto specifically interrogated, and that the property, real and 
personal, so as aforesaid held and possessed by said bankrupt as ex- 
ecutor and trustee aforesaic may be decreed to have vested in your 
orator by operation of law by virtue of his appointment as assignee 
as aforesaid, and that said bankrupt, as such executor and trustee, 
may be decreed to transfer and convey the same to your orator, as 
assignee as aforesaid, and to account io him for the rents, profits, 
proceeds, and increase thereof from, aiter, and since the aforesaid ad- 
judication, and that a receiver of said property be appointed pend- 
ing this bill and the final decree of this court thereon, and that the 
said bankrupt as an individual and as such executor and trustee be 
restrained and enjoined from collecting or interfering In any man- 
ner with said property or the rents, profits, proceeds, and increase 
thereof, and your orator may have such other, further, or different 
relief as the case may require and to your honor may seem meet— 

May it please vour honor, the premises considered, to grant unto 
your orator not only the writ of injunction, issued out of this court 
and under the seal thereof, addressed to the said defendant individ- 
ually and as such executor and trustee, restraining and enjoining 
him pending this bill, pursuant to the prayer thereof, but also the 
writ of subpeena, issued out of this court and under the seal thereof, 
addressed to said defendant, commanding him, under a certain pen- 
alty and by a certain day therein expre sed, to be and appear before 
this honorable court and there to answer to your orator’s said bill of 


6 JOHN SCHREYER, INDIVIDUALLY, &¢., VS. 


complaint, and to do further and abide by whatever this honorable 
court shall then direct. 
11 And your orator will ever pray, &c. 
BANGS & STETSON, 
Solicitors for Complainant. 
FRANCIS N. BANGS, 
Of Counsel for Plaintiff. 


{In pencil on margin:] Complaint not verified. 


In the name of God, amen: 

I, Anna Maria Schreyer, of the city of New York, being of sound 
mind and memory, and considering the uncertainty of this transi- 
tory life, do make, publish, and declare this my last will and testa- 
ment in manner following—that is to say: 

First. I direct all my just debts and funeral and testamentary ex- 
penses to be paid as soon after my decease as conveniently can be. 

Second. I nominate and appoint my husband, John Schreyer, to 
be the sole executor and trustee of this my last will and testament. 

Third. I give, devise, and bequeath all my real estate and _ per- 
sonal property, of every’ name and nature and description and 
wheresoever situated, of which I may die seized and possessed to my 
said executor and trustee, John Schreyer, hereinbefore nominated 
and appointed, in trust for my seven children, namely, Anna Maria, 
Margaret, Emma, John Frederick, Louisa, Dora, and Martha, he, 
my said executor and trustee, to have the care, support, and educa- 
tion of the said children, with power to manage my said estate and 
all and every the same during his life as he shall think best for the 
interest of my said children; and I authorize and empower my said 
executor and trustee to sell and convey all or any part of my said 
estate, both real and personal, at any time, either at private sale or 

publicauction, and forsuch price or prices and on such terms 
12 as he may deem best, and to make, execute, and deliver good 

and sufficient deeds of conveyance to the purchaser and pur- 
chasers thereof. 

Fourth. I authorize, empower, and direct my said executor and 
trustee to keep all and every moneys that may come into his hands 
from the sale of any such real estate or personal property invested 
on bond and mortgage or otherwise, as he may deem best, during 
his life, in trust for my said children as aforesaid, and, immediately 
upon the death of my said executor and trustee, John Schreyer, I 
direct that all and every my said estate, real and personal, or its 
avails and any accumulations thereof shall be divided equally be- 
tween my said children hereinbefore named, share and share alike, 
provided my youngest child has then attained the age of twenty- 
one years. 

Fifth. In case of the death of my said husband and executor and 
trustee, John Schreyer, should die before my youngest child shall 
have attained her majority, then I nominate and appoint my two 
children, Auuna Maria and John Frederick Schreyer, executrix and 
executor and trustees of this my will, with power to manage and 
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control the said estate as their father did in his lifetime until my 
youngest child shall attain her majority, and then to divide all and 
every my said estate, as aforesaid, equally between my said chil- 
dren, share and share alike,and so that the child or children of any 
deceased child of mine shall take the share their parent would have 
taken if living. 
Lastly. I revoke all former wills and codicils at any time by me 
made. 
In witness whereof I have hereunto set my hand and seal 
13 this fifteenth day of March, in the year of our Lord one thou- 


sand eight hundred and seventy-six. 
ANNA M. SCHREYER. [t1, s.] 


Signed, sealed, published, and declared by the said testatrix, Anna 
Maria Schreyer, as and for her last will and testament, in the pres- 
ence of us, who, at her request and in her presence and in the 
presence of each other, have subscribed our names as witnesses 
thereto. 

ABRAM R. WELCH, Jr., 

- 326 W. 28th St., N. Y. city. 

WILLIAM H. SALTER, 

141 KE. 44th St., New York. 


(Endorsed:) U.S. cireuit court, southern district of New York. 
John H. Platt, assignee, &e., vs. John H. Schreyer. Bangs & Stet- 
son, pl’ff’s sol’rs, 45 William St., N. Y. 

(File-mark:) U. S. cireuit court. Filed July 11,1881. Joseph 
M. Deuel, clerk. 


14 Cireuit Court of the United States for the Southern District 
of New York. 


Joun H. Piatt, as Assignee in Bankruptcy of Jolin Schreyer, 
against 
Joun Scureyer, in His Own Right and as the Executor and Trus- 
tee of the Last Will and Testament of His Late Wife, Anna Maria 
Schreyer, Deceased. 


You are hereby notified that I appear for the above-named de- 
fendant, John Schreyer, individually and as executor, &c¢., and _ 
demand that a copy of all papers herein be served upon me at my 
office, No. 289 Greenwich St., New York city. 

Dated July 30th, 1881. 

(S’g'd) WILLIAM LINDSAY, 
Def't’'s Sol’r. 


(Endorsed:) U.S. cireuit court. Jolin HH. Platt, as assignee, &c., 
ag’st John Schreyer, in his own right and as executor, &c. Notice 
of appearance. U.S. circuit court. Filed July 50, IS81. Joseph 


M. Deuel, clerk. 
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144 = ‘In the Circuit Court of the United States for the Southern 
District of New York, in the Second Circuit. 


Joun H. Pratt, as Assignee in Bankruptcy of John Schreyer, 
against 
Joun Scureyer, Individually and as Executor and Trustee of the 
Last Will and Testament of Anna Maria Schreyer, Deceased. 


The answer of John Schreyer, individually and as executor and 
trustee of the last will and testament of Anna Maria Schreyer, 
deceased, to a bill of complaint of John H. Platt, as assignee in 
oankruptcy, &c., complainant. 


The defendant, John Schreyer, for himself as an individual and 
as executor and trustee of the last will and testament of Anna Maria 
Schreyer, deceased, now and at all times hereafter saving and re- 
serving to himself all and all manner of benefit and advantage of 
exception to the manifold errors, uncertainties, imperfections, and 
insufficiencies in the said complainant’s said bill of complaint con- 
tained, for answer thereunto, or unto so much and such parts thereof 
as he, this defendant, is advised is material for him, this defendant, 
to make answer unto, he, this defendant, answering, saith: 

He denies each and every allegation in the complainant’s bill of 
complaint contained, except as are herein specifically admitted, ex- 

plained, or qualified. 
15 Further answering he aileges that Anna Maria Schreyer, 
the testatrix in said bill of complaint mentioned, left her sur- 
viving at the time of her death seven children, all of whom are now 
living, and who are named as follows : 

Anna M., Margaret, Emma, John F., Louisa, Dora, and Martha. 

The defendant adinits that he was adjudicated a bankrupt in the 
proceedings set forth in said bill of complaint, and that in such pro- 
ceedings the complainant was, on or about the day therein set forth, 
duly appointed the assignee in bankruptcy of the estate and effects 
of this defendant as an individual. 

Defendant admits that at the time of such adjudication and at the 
time of the filing of the petition upon which such adjudication was 
based, and at all times since and at the present time, he held and 
now holds under and pursuant to the last will and testament of 
Anna Maria Schreyer, deceased, certain rights and trusts under the 
said last will and testament, which said rights and trusts are more 
fully set forth in said last will and testament, a copy ef which is 
annexed to the bill of complaint. 

That the premises and property devised and bequeathed under 
and by said last will and testament are correctly described in said 
bill of complaint, as defendant verily believes. 

Defendant admits that he purchased certain lands in 39th and 42d 
streets, and that he improved the same out of his own funds and 
those of said Anna Maria Schreyer, and that thereafter the same 
were conveyed to his said wife. 
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He admits her death, her last will, the probate and record thereof, 
and the issuance of letters testamentary thereon as set forth in the 
bill of complaint. 

He admits his ownership of other real estate at the time oi the 

conveyances mentioned in said bill of complaint. 
16 He alleges that he was solvent and free from debt and had 
more than sufficient property, aside from the property so con- 
veyed, to pay his debts at the time said conveyances were made; he 
admits that he thereafter remained in business a number of years, 
during the greater part of which he successfully and profitably car- 
ried on the same and paid all of his debts and obligations. 

Defendant admits that he claims and gives out “that said lands 
were the property of his wife at the time of her decease. 

Defendant, further answering, says that in the proceedings in 
bankruptcy aforesaid he was,on or about the llth day of March, 
1880, duly discharged of and from all his debts, under and pursuunt 
to the Revised Statutes of the United State—title, “ Bankruptcy.” 

Defendant, further answering, says that he admits that he made 
all of the conveyances in said bill of complaint set forth, and he 
avers that the same were made in good faith and for good ‘and val- 
uable considerations and without any intent to hinder, delay, or 
defraud creditors. 

That the indebtedness of defendant to the persons who have 
proven their claims against him in the proceedings in bankruptcy, 
set forth in said bill of complaint, was contracted several years sub- 
sequent to the conveyances described or referred to in said bill of 
complaint. 

Defendant admits that he purchased the .ands described in the 
complaint, but alleges that the saine were paid for out of the joint 
funds of his wife and himself, and admits that when obligations 
were given to secure any part of the purchase-money such. obliga- 
tions were lis. 

He admits that he made the conveyances alleged in said bill of 

complaint to have been made by him. 
17 Defendant therefore prays this honorable court that the 
said complainant’s bill of complaint be dismissed, and that 


judgment herein be awarded in favor of this defendant, and that he 


recover his costs and expenses of defending this action, most unjustly 
sustained. 
Dated August SIst, 1881. 
WM. LINDSAY, 


Solicitor for Def't John Schreyer, Defendant. 


A. OLDRIN SALTER, 
Of Counsel. 


Unirep Srates or AMERICA, & 
. ° . . 9 9 > SS 
Southern District of New York, | 


John Schreyer, the above-named defendant, being duly sworn, 
says that he has read the foregoing answer and knows the contents 
thereof, and that the same is true of his own knowledge except as 
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to the matters therein stated to be alleged on information and belie 


and as to those matters he believes it to be true. 


JOHN SCHREY ER. 


Sworn to before me this 6th day of September, 1881. 
JOHN A. OSBORN, 
U.S. Comm’r, 8S. D. N. Y. 


(Endorsed :) U.S. circuit court. Filed September 10,1881. Jo 


seph M. Deuel, clerk. 

(Further endorsed :) U.S. cireuit court, southern district of Nev 
York. John H. Platt, as assignee, ete., against Joln Schreyer, a 
executor, etc. Answer. Wm. Lindsay, solicitor for defendant, 28 
Greenwich St., N. Y. city. 


18 United States Cireuit Court, Southern District of New York 


Joun H. Piatt, as Assignee in Bankruptcy of John Sehrever, — } 
Us. 

JoHN Scureyer, in His Own Right and as the Executor and | 

Trustee of the Last Will and Testament of Anna Maria Schreyer, | 


Deceased. 


The replication of John H. Platt, the plaintiff, to the answer of Joli 
Schreyer, the defendant. 


This repliant, saving and reserving unto himself now and at al 
times hereafter all and all manner of benefit and advantage of ex 
ception which may be had or taken to the manifold insufliciencie 
of the said answer, for replication thereunto says that he will aver 
maintain, and prove his said bill of complaint to be true, certain 
and sufticient in law to be answered unto, and that the said answe 
of the said defendant is uncertain, untrue, and insufficient to b 
replied to by this repliant, without this, that any other matter o 
thing whatsoever in in said answer contained material or effectua 
in the law to be replied unto and not herein and hereby well an 
sufficiently replied unto, confessed or avoided, traversed or denied, 1 
true. 

All which matters and things this repliant is and will be read: 
to aver, maintain, and prove as this honorable court shall direct 
and humbly prays as in and by said bill he has already prayed. 

Dated October 3, 15581. 

BANGS & STETSON, 
Solicitors for Complaimeant. 


(Endorsed :) U.S. circuit court. Filed October 3, 1881. Josep! 


M. Deuel, clerk. 

(lurther endorsed :) U.S. circuit court, southern district of Nes 
York. John H. Platt, as assignee, ete., vs. John Schreyer. Repli 
cation. Bangs & Stetson, solicitors for complainant, 45 Willias 
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19 U.S. Cireuit Court, Southern District of New York. 


Joun TH. Piart, as Assignee, ete., of Jolin Schreyer, 
against 


Jounx Scureyer, Individually and as Executor, &e. 


SOUTHERN District or New York, ss: 


/ 

[I hereby consent that A. O. Salter, of the city of New York, be 
substituted in my place and stead as the proctor and attorney and 
solicitor of the defendant herein, and that an order to that effect 
may be entered. 

Dated New York, October 20, 1885. 

WILLIAM LINDSAY, 
Proctor & Solicitor of Above Defendant. 


(Endorsed :) U.S. cireuit court, so. dist. of New York. John H. 
Platt, assignee, &c., against John Schreyer, individually and as ex- 
ecutor, &c. Consent to substitution. U.S. cireuit court. Filed 
Oct. 26, 1885. ‘Timothy Griffith, clerk. 


20 At a stated term of the circuit court of the United States 
for the southern district of New York, held at the city of New 
York on the 10th April, 1885. 


Present: Hon. W. J. Wallace, circuit judge. 
Joun H. Pratt, as Assignee, Xc., 
ag st 
Joun Scureyer, Individually and as Ex’r, &e. f 


On reading and filing the notice of motion herein, dated March 
13th, 1885, and the affidavit of T. M. Tyng, annexed thereto, and the 
affidavits of A. Oldrin Salter and John L. Lindsay, it is ordered— 

1. That the bill of complaint herein be amended, as in the said 
notice of motion specified, bv inserting in the prayer for relief the 
words “or such estate or interest therein as came to the bankrupt 
upon the death of his wife” after the words “ as executor as afore- 
said.” 

2. That the motion to dispense with the printing of the oral testi- 
mony filed in this action be, and the same hereby is, denied, but 
that the printing of the exhibits so filed, except a statement of the 
contents or substance thereof, is hereby dispensed with. 


WM. J. WALLACE. 
Assented to. 
|. a sine. 
J. L. LINDSAY. 
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2] U.S. Cireuit Court, Southern District of New York 


JOHN H. Pratt, as Assignee, &c., —} 
Us. . 
Joun Scureyer, in His Own Right, Xe. } 


Before George IF. Betts, Esq., United States commissioner, at his 
office, No. 120 Broadway, New York. 


DECEMBER 2, 1881. 


Present: Mr. Tyng and Mr. Bangs, for complainant; Mr. Lindsay 
and Mr. Salter, for defendant. 


JouN Scureyer, called as a witness on the part of the complain- 

aut, having been heretofore duly sworn, testified as follows: 
By Mr. Tyna: 

1 Q. (A copy of the answer in this cause shown to the witness.) 
Now, I ask you if you verified the original answer now on file in 
this cause ? 

A. I have no doubt that I did. 

2Q. The question is whether you are the John Schreyer who 
verified the original answer of which the copy now shown you Is a 
copy ¢ 

A. Yes, sir; I have no doubt I did. 

3. Are you the Mr. Schreyer by whom that purports to be 
verified ? 

A. Yes, sir. 
22 t(. Did you read the bill and answer over before you 
verified that answer ? 

A. Yes, sir; I did. 

6 —. Was Anna Maria Schreyer, the testatrix in said bill men- 
tioned, your wife? 

A. She was. 

7 Q. And her maiden name was Anna Maria Gebhard ? 

A. Yes, sir. 

8 Q. I understand you married her in the city of New York on 
the 17th of April, 1854. 

A. Yes, sir. 

9Q. And that: she died in the city of New York on the 6th of 
September, 1876? 

A. Yes, sir. 

10 Q. Your entire married life was spent in the city of New 
York ? 

A. Yes, sir. 

11 Q. At the time of her death you resided at 465 West 71st 
street ? 

A. I did. 
12 Q. And you and your family still reside there? 
A. Yes, sir. 
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3 Q. When did you move to the house 465 West 71st street? 
Was it May the Ist, 1881, when you bought it? 

A. I think about that time, but I won’t be positive. 

14 Q. Well, was it at the time the house was purchased from 
James W. Ogden, Jr.? 

A. No, sir; the house was occupied then by a former tenant. 

15 Q. At the time that it was purchased by you from Ogden, in 
May, 1871, the house, you say, was not occupied by you ? 

A. I did not move into it right away. 

16 Q. How long after your purchase do you think it was that you 
moved into it? 

A. It may have been a year. 

17 Q. Well, do you know whether you moved into it before the 
foreclosure sale of the house at which Anna Maria Schreyer pur- 
chased ” | 

A. I don’t know; I don’t remember; I could not say. 

18 Q@. You remember a foreclosure sale of that house in an action 
brought by Abram R. Welch? 

A. Yes, sir. 

19 Q. Do you recollect the fact of the sale of the house under that 
foreclosure proceedings ” 

A. I do. 
23 20 Q. Now, do you know as a fact whether you moved into 
the house before that sale or after ? 

A. I don’t remember. 

22 (). You occupy the whole of that house, do you not? 

A. Yes, sir. 

23 —. Prior to living at 405 West 71st street you lived 
West 42nd street, didn’t you? 

A. Yes, sir. 

24 Q. And there you only occupied a floor; was that so? 

A. We occupied the first floor and the basement. 

25 Q. The first floor and the basement ? 

A. I think we occupied the first floor and a part of the rear base- 
ment. 

26 Q. And the remainder of the house was occupied by other 
families ? 

A. Yes, sir; by other families. 

27 Q. In what year did you move to the house 355 West 42nd 
street ? 

A. It must have been somewhere along 1863 or 1862 or 1864; I 
cannot tell exactly. 

28 Q. It was before you bought the premises, was it ? 

A. It was before I bought them at all; yes, sir. 

32 Q. Then when you moved in there you were not the owner of 
the premises ? 

A. No, sir. 

30 Q. Who was the owner of the premises ? 

A. George Smith. 

34 Q. And how long did you remain there, paying rent for those 
premises ? 
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A. Up to the time I bought from Smith. 


+> ; 


3d. Q. Well, how many years was it* 
A. Well, I cannot tell you; [I don’t remember that 

oO (). Can you give anywheres near the time? 

A. I don’t think I can. 

38 €. Can you state whether 1t was five years or ten years” 

A. No, sir; I can’t tell. 

o9 @. Then you have no idea, within five or ten years, of how 


oe 
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long you lived in 855 West 42ud street before you purchased the 


property ¢ 


4 
maybe four years. 
24 (By Mr. Linpsay: 
1) . Before you bought it? 
A. Yes, sir; before | bought it. 
{1 Q. Is George Smith, from whom you bought, still living? 
\. Yes, sir; he lives in ‘loledo, Ohio. 


l4 Q. Prior to living in 855 West 42nd street where did you live? 


A. Prior to living in 42nd street I lived in 45th street between 
Sth and UYth avenues. 

15 Q. And how long did you live there ‘ 

A. About a year or, perhaps, a little over. 

16 (. Was that an apartment or tenement house ? 

A. It was a private house. 

17 (). Did you occupy the whoie house there or part of it? 

A. The whole house. 

i8 . Do you know the number? 

A. 1 don’t know the number. 

19 (). Do you remember which side of the street it was on 

A. It was on the north side of the street. 


é 


20 (). Prior to living 1n this 48th-street house where did you live? 


A. | lived up in &7th street. 
). State as pear as you can what number. 
About 150 or 200 feet west of the Boulevard. 
?. North or south side? 
North side of the street. It was a frame house, which ts there 
yet. 

od Q. And did you occupy the whole house there? 

A. Yes, sir. 

24 Q. How long did you live there? 

A. About a year and a half. 

55 Q. Where prior to that did you live 

A. 59th street. 

06 @. Was that the house in which your father lived? 

A. My father lived there when I first got married. 

57. Well, who owned that house”? 

A. My father owned it when | got married. 

60 Q. And who owned it afterwards”? 

A. My wife. 

25 61 Q. Do you know the number ” 


A. I think If lived there in the neighborhood of three years, or 
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A. It was 228 at that time 

62 —. How did your wife acquire that hous 

‘A Shi bought it from my father 

64 Q. Do vou know in what vear ° 

A. I think she bought it in 1855 

6H WY \\ as th: at an apartment oO! tenem ent house 

A. It was a little two stor’ and basement tenement house 

66 Q. Did you live there from the time that you married until 
vou moved to 57th street ‘ | 

A. Yes, sir 

67 Q. Were there other tenants in the house besides vourself ’ 

There wert 

68 Q. Did you lather up to the time of his death, own the land 

on which that stoo 


A. No, siz 

69 @. Who did own the ground ?” 

A. The Rapelve estate 

70 Q. Did your wife ever acquire the title to the land on whieh 
the house stood ° 


A. She did; she acquired title in 1871 or 1872; 1871, I think 


~ oy 1] i 7 a - } . » ! . ’ ? 
fo Q. Who had owned the land between the time of vour father’s 
| 4 ’ 41 , a 7 om — ~ a 1. . 
death and the vear 1871 or 1872 


A. ] co oan the property in 1869 from the Rapelve estate 


’ ! 
A. About 1869, I think. 
10 Q). And your wife, then, was the owner of the house on the lot 
nd vou were the owner of the lot” 
A. Bae sir: she wanted me to buy it for hei 
But that was the condition of things? 
A + es. sir: that was the condition of things 
aD (). In your answer, a COPY of whieh is he fore you, yon use 
these words, “ De fe ndant admits that he peur hase «| certain l. mcie Hr) 
29th and 42nd streets, and that he improved the same” My ques 
tion is, Are the lands referred to in that admission the premises S48 
and 350 W est 5oth street and Mae : 5 Ts 9 anal hD \W eet A street 
A. Y es, sir. 
80 Q. Is it not a fact that the improvements upon those premises 
referred to in that paragraph cost upwards from thirty to forty thon 
sand dollars ? 
26 A. From thirty to forty thousand dollars? 
S] (). Yes, sir; the Improvements which were put upon 
the two pieces of property. 
A. Well, now, I don’t know when this relates to—what time 
82 Q. Well, you are the judge. It is charged that after yon 
bought them the property was improved. Now, the question is, 
Didn't those improvements cost from thirty to forty thousand dol 
lars ? | 
A. No. sir 
83 Q. Including the two houses that you built on 39th street and 
whatever improvements you did on the 42nd-street property ? 
A. No, sir. 
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84 Q. How much did the two houses on 39th street cost ? 
A. I did not build those at the time. 

85 Q. The question is, How much did they cost? 

A. What improvements I put on I will tell. 

86 Q. How much did the improvements to the 59th and 42nd 
street properties just mentioned between the time you purchased 
them and the year 1874 cost ? 


Objected to by Mr. Salter on the ground that the paragraph, in 
the answer to which the attention of the witness was called, speaks 
of an admission of improvements that he had placed upon these 
premises referred to, and that the question now is generally as to all 
improvements, whether by him or any other person. 


(By Mr. Linpsay :) 


87 Q. If you know, State. If you do not know, state that. 

A. The 42nd-street property did not cost me anything for improve- 
ments. 

Mr. Linpsay: The question is not what it cost you. 


88 Q. The question Is what it cost in fact to improve those prop- 
erties between the time you bought and the year 1874; whether it 
cost you or your wife don’t make any difference. Now, is it a fact 

that during those years the 42nd-street property cost nothing 
27 for improvements ? 
A. Well, there was some little expenses in keeping the 
roperty in repairs. 

89 Q. Well, the improvements of the property is a totally different 
thing from keeping it in repair. What additions were made to it? 

A. No additions at ail. 

90 Q. Was the 42nd-street property in 1874 in substantially the 
same condition as it was when you purchased it? 

A. Yes, sir. 

93 Q. What was the cost of the improvements placed upon those 
premises in 50th street between the time you purchased the lots and. 
the year 1874? 

A. Well, [should judge about $20,000; perhaps not quite as much 
as that; that is as near as my memory serves me. 

94 Q. Your present recollection is, then, that the improvements, 
and all of them, that were put upon the 59th-street property after 
the time you bought the lots and up to. the year 1874 cost about 
$20,000 ? 

A. Yes, sir. 

95 Q. The bil! of complaint in this action avers “that at the 
time that the aforesaid conveyances were made or caused to be made 
by said bankrupt to his said wife, in January and February, 1871, 
she had and theretofore had had no estate or property whatever.” 
Did you mean by the general denial in your answer to deny that 
fact ? 

A. I do, sir. 

97 Q. You mean to deny that now under oath ? 

A. Yes, sir. 
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98 Q. And you mean to say under oath that at the time those 
conveyances were made to her, in January and February, 1871, she 

f had property of her own—do you mean to make that statement 

under oath here ? 

A. Property, real estate? 
99 Q. Property of any kind. 
P A. Yes, sir; I do; money—money property that she did have. 
2 100 Q. You now, then, state under oath that your wife, in January 
and February, 187], had money of her own’? 
A. She had all along from the time I married her. 
101 Q. At that time, in January and Febrnary ? 
28 A. Yes, sir; and I had money all along from my wife, from 
the time I married her, and she owned the leasehold property 
in 39th street, No. 228 and 250. 
102 —. What property, so far as you now recollect, did your wife 
own before you married—the day before you married ? 
A. I did not know she had any property. 
104 Q. Asa matter of fact, the day before you married your wife, 
in 1854, did she own a dollar? 
A. I found she had money when I got married to her. 
105 Q. How much? 
A. In the: neighborhood of $5,000. 
106 Q. Then you state here as a fact that when you married your 
wife, in 1854, she had $5,000 in money of her own? 
B A. Yes, sir; she had in the neighborhood of $3,000, 

107 Q. Was that on deposit in any bank or banks? 

A. Not that I know of, sir. 

108 Q. Do you know where i it was and in what form ? 

A. She had it in money, in her own possession. 

111 Q. Do you know whether or not any portion of that was ac- 
quired by her between the time of her coming to this country and 
the time you married ? 

A. I don’t know; no, sir. 

112 Q. Do you know whether or not she brought any of. that 
money to this country with her? 

A. I believe she did, sir. I have not the least doubt. 


By Mr. SALTER: 


. 


115 Q. Do you know personally ? 
A. Only what she told me. 
v 116 Q. You know nothing upon the subject personally except 
what she told you? 
A. No, sir. 
117 Q. After you married Mrs. Schreyer did she conduct any pri- 
vate business on her own account? 
A. She kept boarders. 
118 Q. Where did she take the boarders—in what house ? 
A. In the house we lived—in her house. 
29 119 Q. What house? 
A. 228 West 3th street. 
o— 197 
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120 Q. Did your wife ever have any money on deposit anywhere? 

A. No, sir; not that I know of, except in the West Side Bank. 

121 Q. Where did she ever have any money on deposit, so far as 
you know, in her own name? 

A. In the West Side Bank. 

122 Q. And nowhere else, so far as you know? 

A. Nowhere else. : 

123 Q. The bill of complaint in this cause further avers as fol- 
lows: “That this said bankrupt was in actual possession of said 
premises in 39th and 42nd streets at the time of said conveyances, 
in January and February, 1871, collecting and receiving the rents, 
profits, proceeds, and increase thereof and appropriating the same 
to his own use at his pleasure.” Did you mean by the general de- 
nial of your answer to deny that fact—that is, in short, that up to 
January or February, 1871, you were in possession of the property 
and collecting the rents? 


Objected to by Mr. Salter on the ground that the answer speaks 
for itself. 


A. I did mean to deny it, and I do deny it. 
125 Q. Then you mean to swear now that you were not in pos- 
session of the premises up to January and February, 1871? 


Objected to by Mr. Salter on the ground that he did not deny 
that by his answer. 


Witness: That requires an explanation on my part. 

126 Q. Now I ask you to answer the question. Were you in 
actual possession of the premises in 39th and 42nd streets up to 
January and February, 1871, when they were conveyed to your 
wife? 

A. Partly in 39th street I had possession; in 42nd street I had 

possession up to that time, but in 39th street I had not pos- 
30 session up to that time; my wife had possession and collected 
her rents. 

Q. Prior to 1871? 

A. Yes, sir. 

128 Q. Of 348 and 350 West 39th street ? 

A. She owned a leasehold on that until 1869. 

129 Q. Well, do you mean to say that numbers 228 and 230 as 
then are the same as 348 and 350 now? 

A. Yes, sir; the numbers have been changed by the authorities. 

130 Q. Do you mean to say that this 39th-street property was 
owned in any way or to any extent by your wife before the year 
1871? 

A. Yes, sir; she held that property from 1855 until 1869, when 
the lots sold by the estate to the persons who had leases—that is, they 
paid a certain ground rent every year for each lot and owned their 
shanties that were built upon them; and I mean to say that my 
wife owned it up to the time I took title in my name from the estate 
and gave back a purchase-money mortgage for $6,000 on these lots. 


- 


The other property belonged to my wife at that time,and she always 


JOHN H. PLATT, ASSIGNEE, «ce. 19 


collected her own rents, and she afterwards put up the two front 
houses herself, made a contract herself, and paid for them herself. 
That is what I mean to say, and I am prepared to show and prove 
it; and she always collected her own rents. 

151 Q. Well, do you mean to say that up to the time of your wife’s 
death you never collected any rents of the property in 3Uth street? 

A. No, sir. 

(By Mr. Linpsay :) 

182 Q. You do not mean to say that? Now understand the ques- 
tion. 

A. I understand the question thoroughly. My wife always col- 
lected her own rents. I accompanied her. She made out her own 
receipts, and some of the tenants may have handed me the money. 
She had a satchel with her, and there is where the money went, 
right in there, and we can prove it by tenants that lived there at 
that time. 

133 Q. Where did the money go after it left that satchel ? 

A. It went home. 

154 Q. Well, where was it deposited ? 
31 A. I deposited it. I acted as her banker, and she gave me 
a certain amount of. money to deposit. 

135 Q. To your credit? 

A. Yes, sir; for her in the West Side Bank. 

1236 Q. To the credit of your account in the West Side Bank? 

A. Yes, sir. I told you I acted as her banker. 

137 Q. Where at the present time are the bonds and mortgages 
mentioned in the papers in these pleadings—the bonds and mort- 
gages on 420 and 422 West 40th street ’ 

A. They are home, sir, in my possession. 

138 Q. Have you a safe in your house in which you keep them ? 

A. Yes, sir. 

139 Q. And in that safe you keep all the papers and title deeds 
relating to the property which formerly belonged to you or which now 
belongs to your wife’s estate? 

A. I have all the property deeds there of the property that belong 
to the estate of Anna Maria Schreyer. 

140 Q. How long have you had that safe or any safe in which you 
kept these deeds? 

A. 6 vears or 7; about 6 years, the present one. We never had 
any other safe except this one, and that was bought before my wife 
died, all in her lifetime, for the purpose of keeping those papers in 
it and other valuables we might want to put in. 

141 Q. Well, after your wife died whe collected the rents on these 
premises ? 

A. Me and my son. My son Frederick collects the rents on the 
o9th street. and he has collected the majority for years. 


By Mr. Linpsay : 


142 Q. And who else” 
A. And myself. 
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143 Q. And what have you done with those moneys—deposited 
them in the West Side Bank too? 

A. Yes, sir. 

144 Q. When first, so far as you can now recollect, was there a 

bank account opened with you as John Schreyer, as executor 
o of Anna Maria Schreyer, deceased ? 
A. After her death. 

145 Q. How long after? 

A. I think about the time I got letters. 

146 Q. Well, do you know whether it is so or not? 

A. There is no doubt of it, sir. 

147 Q. Well, about how long after the time you got the letters? 

A. Within a few days; the account has been that way ever since. 

148 Q. The bill avers that no account has been kept or rendered 
by said bankrupt with or to his said wife or to any one on her be- 
half in respect to the said property during her lifetime. Did you 
mean by the general denial of your answer to deny that fact? 


Objected to by Mr. Lindsey on the ground that the answer to the 
bill speaks for itself. 


A. i did. 

149 Q. Do you mean, then, to swear that you have kept an account 
with your wife in regard to this money deposited in that bank, as 
you say, for her account ? 

A. I mean to say that my wife had her own account. 

(Question repeated. 

A. Her account was the same as my account. It showed how 
much money she gave me to deposit for her and how much money 
was paid out for her from time to time. 

150 Q. Is that account in existence to-day ? 

A. No, sir; it is not, sir. 

151 Q. When did it cease to be in existence, so far as von know? 

A. I could not tell you, sir; it was on a stnall memorandum book 
which my wife had, in which she kept her account. Her children 
may have got hold of it in their school days and might have de- 

stroyed it. I have looked for it and I cannot find it. 
152 Q. Did you yourself keep any such account, irrespective 
of what your wife kept? 
A. No, sir; it was not necessary for me to keep it. 
153 Q. And you yourself never, then, made out any account and 
rendered it to your wife as your account to her? 


on 
Vv 


Objected to as leading, Mr. Schréyer being the witness of the com- 
plainant. 


A. No, sir; we frequently looked over the account to see how 
much money I had of hers, and we always agreed that it was cor- 
rect, and she would draw on me for the amount of money she wanted 
to pay her taxes and interest and living expenses and clothing for 
the children and herself. 

154 Q. Then she charged herself with the payment of all the 
family expenses, did she ? 
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A. Well, as many as she did; yes, sir. If she wanted any dry- 
oo she would go and buy them. 

155 Q. Well, were the entire living expenses of your family paid 
for after that out of her moneys? 


Objected to as leading. 


A. I don’t mean to say that. 

156 Q. Well, what do you mean to say upon the subject ? 

A. Well, I mean to say that she paid some out of her own money. 

157 Q. Well, have you any idea, after these conveyances were 
made to your wife, how large a portion of your family expenses she 
paid out of her own moneys? 

A. Well, I haven’t any distinet idea. Icouldn’t say. 

158 Q. Did you ever keep any memoranda or account of the por- 
tion of your living—family—expenses which your wife paid ? 

A. No, sir; I did not. 

159 Q. Some were paid by you and some by her, weren’t they ? 

A. No doubt about it. 
o4 160 Q. But all that was paid came out of this West Side 
Bank, didn’t it? 

A. No, sir; not all. 

161 Q. Well, all that was paid came out of the proceeds of these 
properties, didn’t it—the rents of these properties? 

A. Well, perhaps it didn’t; I don’t know; I think I paid some 
out of the earnings that I made out of my business. 

162 Q. Can you state what proportion you paid out of the earn- 
ings of your business? 

A. No, sir; I cannot, sir; I can’t say. 

3 Q. Have you ever rendered to anybody any account of your 
administration of the estate of Anna Maria Schreyer, deceased ? 

A. I have not and haven’t been called upon forany. I am ready 
to render an account at any time. 

164 —. Have you a book which shows what your dealings have 
been with the estate of Anna Maria Schreyer, deceased, since her 
death ? 

Objected to by Mr. Lindsay on the ground that it is immaterial. 


A. I haven’t any in book form, but I have got it on paper. 

165 Q. Have you any paper to-day in existence which shows the 
dealings of yourself with the estate of Anna Maria Schreyer, de- 
ceased ? 

Objected to by Mr. Lindsay as immaterial and as of no possible 
consequence to the inquiry now before this court. 


A. I have my account on paper—the amount of rents collected 
from the estate since her death. I have on paper the amount paid 
out. for the benefit of the estate, but not in book form. 

166 Q. Where is that paper? 

A. Where are those papers you had better say, for there are 

bundles of them. 
Jo 167 Q. Well, where are those papers 7 
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A. They are home and they are in my office. 

168 Q. Have you ever made out in connected form the account of 
the estate of Anna Maria Schreyer, which those papers would indi- 
cate ? 

A. I haven’t, and baven’t been called upon todo so. Iam ready, 
however, to do it at any time when the proper authority calls for it. 

169 Q. Have you ever made up an inventory of the estate of Anna 
Maria Schreyer as it was at her death ? 

Objected to by Mr. Lindsay because that is duty of appraisers 
appointed by the surrogate for that purpose. 

A. I have made out an inventory of the personal property belong- 
ing to the estate of Anna Maria Schreyer and handed it to Mr. John 
L. Lindsay. 

170 —. When did you make that paper out ? 

A. At the time you applied to the surrogate to make me pay ¢ 
judgment, — was unjustly recovered against the estate of Anna Maria 
Schreyer, of $658.10. At that time [| made out the paper. 

171 Q. When did you make that paper out? 

A. I could not give you the date. 

172 Q. You say at about the time the judgment was rendered for 
$658.10 against the estate of Anna Maria Schireyer? 

A. Yes, sir; which was afterwards satisfied of record without pay- 
ing it. 

New York, January 6, 1882. 


JOHN ScCHREYER, recalled on the part of the complainant for fur- 
ther examination, and examined by Mr. Tyna: 


36 123 —. Mr. Schreyer, in June, 1867, vou were a_ practical 
stair-builder, were you not? 

A. I was a practical stair-builder. 

124 Q. On the first of June, 1867? 

A. Yes, sir. 

125 Q. And you had carried on that business from about the year 
1854? 

A. Yes, sir. 

126 Q. And you discontinued that business in April, 1876, when 
you sold it out to Pinkel & Garrison ? 

Objected to by Mr. Salter as leading. 

A. If you have a bill of sale here to refresh my memory I ean 
tell you; I do not exactly know without. My recollection is I sold 
out my business to Pinkel & Garrison February 15th, 1876. 

128 Q. Since the selling out of that business you have not been 
engaged in any active business at all, have you ? 

A. I have been engaged since then in taking charge of the estate 
left oy my deceased wife and in real estate as agent, selling property 
for other people, getting Joans on bond and mortgage for other 
people, and collecting rents for other people. 

130 Q. Then since your sale of your stair-building business to 
Pinkel & Garrison the only business you have carried on is that of 
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managing the estate of your deceased wife and that of a real-estate 
commission agent for others? 
A. Yes, sir. 
132 Q. With that exception you have not carried on any business 
on your own account? 
A. I have not. 
1383 Q. During the time you lived at 355 West 42d street wasn’t 
your place of business a shop in the rear of those premises ? 
A. Yes, sir. 
134 Q. For a number of years? 
A. Yes, sir. 
135 Q. Describe the premises 351, 353, and 355 West 42d street. 
They are three four-story apartment houses. Since 1877 they 
have been four-story. 
136 Q. They are occupied by one family on each floor? 
~ Yes, sir. 
Q. Before 1877 they were three-story apartment houses? 
A. Yes, sir. 
o7 138 Q. In 1877 you added the fourth story ? 
A. I did; yes, sir. 
159 Q. You testified that the gross rent of those premises is about 
four thousand dollars a year? 
A. About that; yes, sir. 
140 Q. Referring to the premise s 71,73, and 75 West 127th street, 
weren't those lots vacant at the time you purchased them ? 
A. They were. 
141 Q. Then did not you proceed in 1869 and erect three brick 
and frame houses upon the lots ? 
A. Yes, sir. 
142 Q. Those houses so erected were each sixteen feet eight inches 
wide, were they not? 
A. Yes, sir. 
145 Q. Have you any idea what was the cost—the whole cost—of 
erecting those houses, in round numbers ? 
A. I have not. 
144 Q. Well, was it in the neighborhood of fifteen to eighteen 
thousand dollars for the three? 
A. I did not erect them altogether for my benefit. There were two 
other gentlemen who acted with me in those operations. 
145 Q. Task you whether you have any idea what they cost? 
A. I haven’t any recollection; this was long ago. I don’t know 
what they cost; I couldn't say 
146 Q. Would you think they cost over five or under five thousand 
dollars apiece ? 
A. Well, perhaps five thousand dollars would be a reasonable 
figure ; but I forget; I don’t know. 
"147 Q. Lam: asking you now simply for your impression. 
A. I think, perhaps, ‘five thousand dollars would be a fair cost for 
those buildings. They might cost more than that. 
148 Q. You say that it is your present impression that those 
houses cost to complete in the neighborhood of five thousand dollars 
apiece ? 


°<— 
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A. I should think so. 
149 Q. Well, as to the premises 17, 19, 21, and 23 West 126th 


street. Were those lots also vacant at the time you purchased them 


from Dale? 


A. They were. 
150 Q. And did you then proceed to erect four houses upon those 


three lots? 


A. I did. 
08 151 Q. And do you remember in what year you erected 
those ? 


A. I think in 1870 or 1871 
152 Q. 1870 or 1871? 
A. I think it was in the year 1870; I am not positive, but in that 


neighborhood. 
153 Q. Do you know whether you erected them the same season 


is benabt them ? 

A. I think it was the following season ; I “29 not positive now. I 
think I finished them in the winter of 1871; I think I did, but I 
am not positive now. I think they were finished in the winter or 
spring of 1871. 

156 Q. Early in the spring of 1871, were they ready ? 

A. Yes,sir. Early in the spring of 1871 they were ready, I think. 

157 Q. Now, can you give me the cost—some idea of what those 
four houses cost each as compared with the others? Would they 
cost about $7,000 apiece to build ? 

A. Yes, sir; I think so. I think it is likely they cost more; I 
don’t know now. I guess $7,000 would be a fair figure. 

158 Q. Your impression, from what you know and rémember, is 
that they cost about $7,000 to build ? 

A. I should say so. I have no distinct recollection what they did 
cost. 

159 Q. But if you were to fix any sum as your impression it would 
be about $7.900 apiece for the four—apiece ? 

A. Yes, sir, for the four apiece. 

160 Q. Or $28,000 for the four? 

A. Well, that would be a very fair valuation. They might cost 
more and might cost less. I cannot say positively now. 

161 Q. Do you remember the purchase of the premises 426 West 
40th street by you? 

A. Yes, sir; I do. 

163 Q. And you remember that you conveyed it about that time 
to one George W. Dacunah, don’t you? 


Objected to by Mr. Salter on the ground that this is a matter of 
record and the records must be produced. 


39 A. After I erected the rear house; yes, sir. I do not know 
exactly when. 
164 Q. All I want to get at is that that rear building was erected 


before that conveyance a Dacunah. 
A. Why, of course it was. 
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165 Q. Please state how Dacunah paid you for the premises so 
conveyed to him. 

A. Ducanah was at that time a partner in my liquor store with 
me at 328 and 330 West 40th street, and one Edward Sharkey, 
named in these conveyances, was ny agent and clerk in that place— 
sole manager of that place—and had a certain interest in the busi- 
ness. | 

166 Q. The consideration which Dacunah paid you for that con- 
veyance was his half of that business, was it not? 

A. Oh, more than that. I received an amount in cash over and 
above what he had in that business. Mr. Vacunah paid me some 
In cash. 

167 Q. Well, go on and tell us in your own way. 

A. Well, I took his interest in the liquor business, and I con- 
veyed the house and lot to him in 40th street for the consideration 
there named in the deed. 

16& Q. $10,000 ? 

A. I forget whether $9,000 or $10,000. 1 took his interest in the 
business, and the balance he paid me in cash. 

169 Q. How mueh eash did he pay? 

A. I do not remember. 

170 Q. Have you any idea? 

A. I have not. : 

171 Q. Have you any means of finding out how much ? 

A. I do not know that I have. 

172 Q. Is George W. Dacunah living ? 

A. He is. 

173 Q. And where does he live? 

A. In New Jersey. 

74 Q. Well, can you tell where? 

A. I do not know his address. 

175 Q. Does he do business in New York ? 

A. He does. . 

176 Q. At what place ? 

A. You will find him at the Exchange building, right here in 
Broadway ; he is an architect—111 Broadway. 

177 Q. Well, Dacunah, as part of this consideration, I un- 
40 derstand, assigned to you his half interest in the liquor busi- 
ness ? 

A, Yes, sir. 

178 Q. And then I understand you that after he had assigned 
that to you you conveyed the whole business to Edward Sharkey ? 

A. Yes, sir. 

179 Q. And that your conveyance to Edward Sharkey settled all 
outstanding claims between you at the time? 

A. Yes, sir. 

180 Q. And that the consideration of your conveyance to Edward 
Sharkey was the money that he had earned in the management of 
the business and his share of the profits ? 

A. Well, something to that effect. I do not remember exactly. 
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A. I think they have been bought. 

198 Q. Do you know whether they have or have not? 

A. I think some of them have been bought, and I know it. 

199 Q. You do know it? 

A. Yes, sir. 

200 Q. Has Pinkel’s claim been bought? 

A. Yes, sir. 

201 Q. By whom ? 

A. Well, that I do not know. 

202 Q. Do you mean that you are not able to tell me by whom ? 

A. Ido not know who Mr. Pinkel assigned his claim to, but I 
know it has been assigned. 

203 Q. Do you know whether Welch has assigned his claim ? 

A. I think he has, sir. 

204 Q. Do you know who to? 

A. Well, I couldn't positively say whom it is assigned to; I can 
ascertain, though. 

205 Q. Do you know whether the claim of Henry W. Wheeler 

has been assigned ? 
42 A. I do not know whether it has or not. 
206 —. Do you know whether the claim of Harris Aronson 
has been assigned ? 

A. I think that claim has been assigned to James H. Finch. 

207 Q. Do you know whether James H. Finch holds an assign- 
ment of any of the other claims? 

A. I don’t think he does. 

208 Q. Who is Mr. James H. Finch ? 

A. He is a sash and blind maker. 

209 Q. Where does he do business ” 

A. In 28th street, about 200 feet east of Eighth avenue. 

210 Q. Do you know whether the claim of Jolin D. Demarest for 
$79.50 has been assigned to anybody ? j 

A. I think it has, but I won't be positive. 

211 Q. Do you know whom it has been assigned to, if it has been 
assigned ? 

A. I do not. 

212 2 Q. Do you know if the claim of the National Mixed Paint Co. 
for $29 has been assigned to anybody ? 

A. I do not know whether it has or not. 

213 Q. Do you know whether the claim of John S. Loomis for 
$299.24 has been assigned to anybody ? 

A. I do not. 

214 Q. Please state whether on the first day of January, 1876, and 
on the 15th day of February, 1876, when you sold your business to 
Pinkel & Garrison, you were solvent. 

A. I was. 

215 Q. Were you then able to pay everything you owed in the 
world? 

I think I was, sir. 
216 Q. You have no doubt of it? 
A. No doubt of it; no, sir. 


ee 
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217 Q. How long did your solvency continue? 
A. About two years. 
218 Q. Were you solvent on the first day of January, 1877? 
A. I was. 
219 Q. And able to pay out of your own funds all the moneys you 
owed ? 
A. I owned real estate up to 1878. 
220 Q. Well, were you solvent on the first day of January, 1878 ? 
—" I think so. 
43 221 Q. In what transactions did you lose the money which 
rendered you insolvent and bankrupt in August, 1878 ? 
A. Well, the general depression of business and decline in the 


po of real estate. 
222 (. What real estate did vou hold on the first of January, 1878, 


ot ak eed 


which had declined in value by the time of your bankruptcy, in 
August, 1878? - 

A. I owned 422 West 44th street, and I owned a house 450 West 
44th street. I don’t think there was any other. I think that is all 
the real estate [ owned at that time. 

223 Q. What personal property did you own during the years 
1876 and 1877? 

A. I owned engine, boiler, and machinery. 

294 Q. And where was that ? 

A. That was in 355 West 42nd street, in the shop. 

225 Q. Did you own that after vou sold your business out to 
Pinkel & Garrison ? 

A. Yes, sir; they did not buy that. 

226 Q. Well, what became of that? 

A. I sold it. 

227 Q. Well, do you know what you sold it for and to whom ? 

A. I sold it to a man by the name of White, and realized about 
$200. 

228 Q. How soon after Pinkel & Garrison took the business did 
you sell that? 

A. Well, shortly afterward. 

229 Q. Within a few weeks, I suppose ? 

A. I do not know whether it was within a few weeks, but I got it 
out as soon as possible, because I wanted to rent the floor. 

230 Q. Now, what other property did you own on the first of Jan- 
uary, 1875, which decreased in value by August, 1878, sufficient to 
render it impossible for you to pay your debts, except these two 
houses? 

A. Well, I don’t know that I had any other personal property. 

231 Q. Well, don’t you know whether you had any other real 
property ? 

A. I had no other real property, that I know. 

232 Q. Then do you mean that your insolvency and en 
was caused by the depreciation in value of those two houses 
A. Yes, sir. 
44 233 Q. That it was because of that depreciation in the value 
of those two houses that your condition of perfect solvency on 
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the first of January, 1878, became a condition of insolvency and 
bankruptey in August, 1878? 

A. Well, 1 mean to say this: that during the years 1875 and 
1876, during those two years and during the latter part of 1874, 
business was very dull and I lost money in my business—consider- 
able money. 

234 Q. But yet you say that after making all those losses you were 
still solvent on the first of January, 1876? 

A. Yes, sir. 

235 Q. And that you continued solvent until the first of January, 
1878? 

A. Yes, sir. 

236 Q. And that on the first of January, 1878, you were possessed 
of sufficient property and money to pay : all your debts; that is what 
you testify ? 

A. Well, I had the equity in those two houses, which would have 
paid everything I owed. My interest in those two houses was sufli- 
cient _ to pay everything I owed. 

237 Q. And that your subsequent insolvency, you say, and bank- 
ruptey was caused by the decline in value of the equity ‘of those two 
houses ? 

A. Yes,sir; they were foreclosed and [ lostthem. I was deprived 
of the equity I had in them by the foreclosure suits. 

238 Q. Which of those two houses did ‘you convey to Phillip 
Pinkel ? 

A. Which ? 

239 Q. Yes, sir. 

A. I don’t remember now. 

240 Q. Well, didn’t you convey both to him ? 

A. I don’t know but what I did; I guess I did. 

241 Q. Well, didn’t you convey both to him about the time that 
you sold out your business to him ” 

A. I don’t remember when. 

242 Q. Just state again what those numbers were. 

A. 442 and 450 West 44th street. 

245 Q. What relation to you is Phillip Pinkel ? 

A. My brother-in-law. . 

244 Q. Hie married vour wife’s sister ? 

A. Yes, sir. 

245 Q. Is Abram R. Welch, named in your bankruptey 
45 proceedings, the same Abram KR. Welch who was the plain- 
tiff in the foreclosure suit—in the foreclosure of the mortgage 

upon the 71st-street house ? 

A. The same. 

246 Q. Have you got any books of account which show your 
dealings with Abram R. Welch during the last four or five years? 

A. During the last four or five years ? 

247 Q. During the last four or five years while you were in busi- 
ness. 

A. I think I have; I am not positive. 
248 Q. Have you any account with him kept in any regular form, 
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or are the items of an account with him in merely detached memo- 
randa? 

A. I had a regular memorandum book, and everything I got was 
charged in it. 

249 Q. But you understand, don’t you, that your memorandum 
book contains no entries after the year 1574, don’t you’? 

A. It contains all the entries of material furnished to me by him 
up to the time I retired from business. 

250 Q. Does it contain all the items of payments to him? 

A. I believe it does. 

251 Q. Do you know whether it does or not? 

A. I don’t know. I have not got it here, and I don’t know 
whether it does. I believe it does. 

952 (. Your father died, didn’t he? 

A. Yes, sir. 

253 Q. Tell me-what was your father’s name and business and 
when he died. 

A. His name was Frederick Schrever. 

254 Q. And what was his business? 

A. He had no business at the time of his death, except he had a 
small farm in Michigan, on which he was living. I suppose you 
inight call him a farmer. 

255 @. Did he live on his farm in Michigan ? 

A. Yes, sir: and he died there. 

256 Q. Well, then, when did he live in the city of New York? 

A. He lived in the city of New York up to about 1861 or 1862. 

258 Q. And what was his business then ? 
Lf A. He kept a store on Seventh avenue up to the year 
1S54. | 

299 Q. What kind of a store? 

A. A small vegetable store and some few groceries; one of these 
small stores, you know. He used to go up to the gardeners and buy 
his vegetables and bring them down. 

260 Q. Up to about 1561, vou say ? 

A. Oh, no; he kept that store up to 1854, and then he moved to 
doth street and stayed there for a few months—perhaps six months ; 
and from there he went up to Morrisania and bought himself a little 
house, and after living there for a number of years he went out 
West. I think that took place about 1860 or 1861. 

261 Q. Well, then, how long ago was it that he died ? 

A. I think it is about seven or eight years ago. 

262 Q. He died, then, about 1S73 or 1874? 

A. I think so, sir; I do not remember exactly. 

263 Q. Between the time he went West, in 1861, and up to 1873, 
he lived on his farm in Michigan 7” 

A. Yes, sir. 

264. Lunderstand you to have testified that your wife had about 
three thousand dollars when you married her? > 

A. About that amount. [ don’t know exactly. I only know from 
the money I had from her myself. 
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265 Q. We >» you know as a fact how much she did have when 
you married her? 

A. Well, I know asa fact that I have had from her about $2,500 
myself: shes is what 1 have had, and what she paid for those lease- 
hold premises in 5th street. 

2653 Q. Well, how much have vou ha 

A. About $1,500. 

266 Q. And how and when did she pay that to vou? 

A. She paid that to me from time to time; she gave me the money 


. . ’ 
to erect the shop on o{'th str reet. on the rear of the lot: that was in 


about 1855. 
267 Q. Well, in about what vear was it that you got the last of 
this $1,500” 
A. Well, it was in the early part of my being in business. 
268 Q. In the early part of your married life” 
A. Yes, sir. 
47 269 Q. Did vou know when she came to this country ” 
A. No, sir: I did not know. 

270 Q. You didn’t know anything about how she came 
A. No, sir; she came over the regular way, of course, | suppose 
the way they all come. I got acquainted with her two weeks before 
I married her; that is the first time | saw her. | knew nothing 
about her affairs until! I got married to her. I took her on a jump. 
my: Q. And then you found she had somewhere about $2,500 ” 

[ think she had morethan that. 1 never counted her money 
77 (). And from time to time during the first few years of your 
married life she advanced you about $1,500 in cash money ‘ 
A. Yes, sir. 
273 (). And you say that in addition to that she pave you some 
money to put up a house on the premises in JUth street. -Is that so” 
A. In addition to what’ 
274 &. In addition to the $1,500? 
A. No, sir: she put those houses up herself, 
She gave me the money to put up the shop with. 
275 Q. How much was that? 
A. That shop cost 1n the neighborhood of S500. 
276 Q. Was that in addition to the $1,500? 
A. No, sir; that was included in what she loaned me 
277 Q. And that has never been repaid to her? 
A. No, sir. 
278 Q. Then what premises did she put up herself on 59th street ? 
A. Those two houses on 39th street 
279 Q. Do you know what they cost’ 
A. They cost In the neighborhood of $15,000. 
280 Q. Well, they were not put up until after 1872 or 18 
ee & ? 
They were up in 1572. 
a1 (). Then did she retain all the 
when you married her until she put 
except the $1,500 she let you hav 


Fo 


| put upa shop 


o>, were 


rest of the money that she had 
ij) those houses Ot) SUth street, 


O2 JOHN SCHREYER, INDIVIDUALLY, &C., VS. 


A. She paid $500 on each one of those leasehold premises in ad- 
dition to what I had of her. 
282 Q. That was $2,500 ? 
48 A. Yes, sir. I estimated that she let me have $1,500 in 
addition to what she paid for those leasehold premises. 
283 Q. I understand you that when you married your wife you 
found that she had about $2,500 in cash ? 
A. Or $3,000. 
284 Q. Or $3,000 ? 
A. Yes, sir. 
285 Q. And out of $2,500 or $3,000 she let you have $1,500? 
A. About. : 
286 Q. About $1,500 ? 
A. Yes, sir. 
287 Q. That this money that she let you have was loaned to you 
the early part of your married life ? 
> fe | 
288 Q. That with the remainder of the money that she had she 
paid $500 apiece for the leases of some lots in 3th street ? 
A. Yes, sir; 228 and 230. 
280 Q. The present numbers 348 and 350 ? 
A. Yes, sir. 
290 Q. Now, to whom did she pay that $500 apiece for each of those 
lots ? 
A. She paid $500 to my father, and she paid $500 to a man by 
the name of Gunther—to a man who owned the lot adjoining. 
291 @. Do you know whether that was paid to your father before he 
went West? 
A. It was paid to him when he lived up in Morrisania. 
292 Q. About what year ? 
A. I think it was about 1855. 
295 Q. So that the $1,000 for the leases of the 59th-street property 
ras paid by her in about 1855? 
A. It may have been 1854 or 1855 or 1856. 
294 Q. Then this $1,000 for the leasehold property in 59th street 
was paid somewhere in 1854, 1855, or 1856? | 
A. Yes, sir; about the time my father lived in Morrisania. 
295 Q. Now, what money besides that $2,500 did your wife ever 
have, except what she got from you ? 
A. The money that she received out of the rents of those prem- 
ises. 
49 296 Q. Did she ever have any money except this $2,500, % 
except what she realized from property conveyed to her by 
you? 
A. Yes, sir; she kept boarders; she kept boarders. 
207 Q. Where did she keep any boarders ? 
A. 228 West 39th street. 
298 Q. Can you mention the name of anybody that boarded with 
her? 
A. Yes, sir. 
299 Q. Who? 
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A. Albert Garrison was one and a man by the name of Beck was the 
other. She boarded them for a number of years. 

300 Q. And have you any idea what amount of board they paid ? 

A. They paid five dollars a week. 

301 Q. And have you any idea how many years they boarded at 
that rate ? 

A. Upwards of ten years. 

302 Q. Are either one of those gentlemen living ? 

A. No, sir; both are dead. 

303 Q. Well, this boarding was done in 39th street, wasn’t it? 

A. Yes, sir. No—not all donethere. Mr. Beck boarded with my 
family after we moved away from there; after we moved away from 
oth street. He was one of my workmen. They were both work- 
ing for me. 

305 Q. Well, now, then, except the money that your wife realized 
from boarding these two men, and except the money, the $2,500 or 
thereabouts, which she had at the time of your marriage, did she 
ever have any money, to your knowledge, except such as was de- 
rived from property which had been conveyed to her by you? 

A. Yes, sir; she realized all the rents and profits out of those 
leasehold premises until 1869—up to 1572, I should say—when the 
frame houses were torn down. 

306 Q. Do you mean to say that rent was paid to her for the pres- 
ent premises, 348 and 350 West 39th street, from the time she pur- 
chased those leases until she built the present houses upon them ? 

A. Yes, sir. 

307 Q. Do you know anything about how much rent was paid to 
her? 

A. About fifty to sixty dollars a month. 


o0) 308 Q. And how much did she have to pay out of that ? 
A. Thirty dollars a year for each lot, and the taxes. 
309 —. Well, where was all that money kept during that interval ? 
A. She gave it to me. 
310 —. And kept by you in your bank, so far as any of it was de- 


posited ? 

A. Yes, sir; I acted as her banker. 

311 Q. And did you act as her banker and agent in paying the 
$500 for the leasehold premises ? 

A. She paid that herself. 

312 Q. In 1871, when you conveyed this property to your wife 
and others, did you retain in your own name any real estate what- 
ever ? 

A. I don’t think I did. 

313 Q. And did you have any assets—retain in your hands any 
assets whatever except those of your stair-building business ? 

A. I don’t think I did. I had my business, of course, and I had 
money due me for work done, and had mV property in the business— 
that is, engine, boiler, horse and wagon, Xe. 

314 Q. What I mean is, after these conveyances in 1871 were made 
you retained in your own possession and under your own name the 
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assets of your stair-building business and nothing else—that is what 
want. to get at—and the good will of your business ” 

A. Yes, sir. 

315 Q. Of what disease did Mrs. Schreyer die? 

A. Pneumonia. 

316 Q. And how long had she been sick before she died ? 

A. She was sick altogether about eight or nine days. 

317 Q. And was her health good up to that time? 

A. Very good indeed. 

318 Q. Had she been confined to her room, then, only about nine 
or ten days before her death ? 

A. Yes, sir. 

319 Q. Do you remember the execution of her will? 

A. I do not. 

320 Q. Were you present at it ? 

A. NO, sir. 
o1 321 (. Do you know who was present? 
A. I do not know, only from looking at the will. 

322 Q. Do you know where it was executed ? 

A. I do not, sir. 

323 Q. Do you know by whom it was drawn ? 

A. I do not, sir; I was not present; I did not know that she had 
left a will. 

524 Q. You did not know that she had left a will? 

A. I did not know anything about it; I did not know anything 
about the will until my children found it among her effects. 

325 (. And you never heard anything about the will, which has 
been proven and under which you now claim to act, until after your 
wife’s death ” 

A. No, sir: I never knew there was a will until after her death ; 
my children found it in a bureau where my wife kept her effects. 

326 Q. Mr. Schreyer, what time of the day did Mrs. Schreyer 
die? 

A. I think it was between ten and eleven o’clock in the morning. 

327 Q. And who was her attending physician ? 

A. Meyer Baruch. 

028 Q A Jew, isn’t he? 

A. Yes, sir. 


— 


JANUARY 20TH, 1882. 


JouN ScHREYER recalled for further examination and examined 
by Mr. Tyna: 


329 Q. About what was the cost of adding the ‘fourth story to 
those 42nd-street houses in 1877? 
A. Well, I do not exactly know the amount. 
500 Q. Well, about how much ? 
A. I should say perhaps about $8,000. 
52 dol Q. For all three? 
A. Yes, sir. 
J02 Q. Well, what was the cost, as near as you can recollect, of 


*“ 


JOHN H. PLATT, ASSIGNEE, &C. 3 


the four rear houses on 40th street? How much did they cost 
apiece, as near as you can recollect ? 
A. Well, I have no recollection of what they cost. 
dod Q. Well, state what your estimate is of what they cost—what 
your present estimate is of what they cost. Three or four thousand 
dollars apiece ? 
A. I suppose they cost in the neighborhood of that—three or four 
thousand dollars apiece. 
304 Q. They were all foursubstantially alike, except that two were 
of brick and two were of stone, weren't they ? 
A. The interior arrangements were alike. 
300. Q. Two were brick and two were frame? 
A. Yes, sir. 
306 Q. Three story and basement tenement houses ? 
A. Yes, sir. 
357 Q. With accommodations for two families on each floor ? 
A. Yes, sir. 
308 Q. The premises in 40th street were vacant when you pur- 
chased them, were they not? 
A. Yes, sir; they were vacant. 
339 Q. Now, as to the two frort houses on 420 and 422—the Geb- 
hard and Ritchie houses—they were built together, were they not? 
A. They were. 
341 Q. There was a separate account kept by you as to the cost of 
each house? 
A. Certainly. 
342 Q. Then you did not bunch the cost of the two houses together 
and divide it in half and charge each one half, did vou ? 
A. No, sir; because Mr. Gebhard’s house cost more in consequence 
of having a store there. That is the only difference. 
345 Q. Did you render Mr. Ritchie an account of the cost of his 
house in the same way that you did to Mr. Gebhard ? 
A. Yes, sir. 
53 344 Q. Then I understand that in that account with these 
two gentlemen you charged each of them with the cost of 
their own house, and then you deducted from that in each case the 
$6,250 that you got from Ward? 
A. They got that. 
345 Q. Which they got? Which you got from them and which 
they got from Ward? 
A. They turned that over to me as part payment for those houses. 
346 Q. Then you charged them with the cost of each of their 
houses and deducted in each case the $6,250, which came originally 
from Ward? 
A. I gave them credit for what they paid on account of building 
those houses. 
347 Q. Well, was that $6,250 in each case? 
A. That was part of the amount; yes, sir. 
348 Q. Did you not take the balance in ‘each case and add to it 
what was due in each case on the prior mortgage which had been 
given to your wile” 
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A. The balance over and above what they loaned from the estate 
of Ellen Eliza Ward or Frederick D. Tappan—the balance of the 
cost of the houses, including the balance on the bond and mortgage 
which my wife held, was made into a new mortgage. 

349 Q. So that whatever balance was due on the first mortgages 
your wife held was merged in the second mortgages? 

A. Yes, sir; and the amount of money she advanced during the 
progress of the work. 

309 Q. When you say your wife advanced money during the 
progress of the work you mean what was advanced through you ? 

A. Yes, sir; what was advanced through me. 

351 Q. And it was paid in ehecks on your bank, wasn’t it? 

A. Yes, sir; with her money. 

352 Q. Then the mortgages for $5,050 and $5,750 were satisfied ? 

A. That balance remaining due on those mortgages was satisfied. 

303 Q. The houses 17, 19, 21, and 23 West 126 street were 
ot three-story, high-stoop, brown-stone houses, 18 feet 9 inches 
wide, were they not? 

A. They were, sir. 

304 Q. Now, as to this liquor business in 40th street. When was 
that liquor business established in 40th street ? 

A. I have no recollection at the present time. It must have been 
somewhere in 1869 or 1570, 1 should say. 

355 Q. Don’t you know it was established about the first of May, 
1870? 

A. I have no distinct recollection, Mr. Tyng, when it was estab- 
lished. 

396 Q. Well, when it was established there it was established 
under the firm name of Edward Sharkey & Co., wasn’t it? 

A. Edward Sharkey & Co. ; yes, sir. 

307 Q. And that Edward Sharkey & Co. consisted of Mr. Sharkey, 
Mr. Dacunha, and yourself? 

A. Yes, sir. 

308 Q. Now, then, tell me your respective interests in that firm ; 
what your interest was, what Dacunha’s interest was, and what 
Sharkey’s interest was. 


Objected to by Mr. Salter as immaterial. 


A. Mr. Sharkey’s interest was his experience 
309 Q. What per cent. of the profits ? 


Mr. Satter: Was that arrangement in writing ? 
“ : vi . D 5 
[The Wirness: No, sir. 


360 Q. Please answer the question. 

A. He was to have a certain amount per week, which, I think, 
was $18, and he was to have a certain interest in the business—in 
the profits. 

361 Q. How much ? 

A. I think it was one-third or one-quarter ; I am not positive as 


to that. 
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362 Q. And the remainder was to be divided equally between 
Dacunha and vourself, wasn’t it ? 
A. Yes, sir. 
00 363 Q. Then I understand vou to have testified that about 
the time you conveyed 426 West 40th street to Dacunha all 
Dacunha’s interest in that business passed to you? 

A. It did. 

364 Q. And that immediately after both your and Daeunha’s in- 
terest passed to Sharkey ? 

A. Yes, sir. 

365 Q. Then I understand you to have testified that this convey- 
ance of the entire business to Sharkey satisfied and settled all claims 
between you and Sharkey. 

A. Yes, sir; as to that business. 

366 Q. Well, were there other outstanding claims between you ? 

A. Not that [ know of. 

367 Q. You have no recollection now that there was any outstand- 
ing claim or indebtednes from you to him or from him to you after 
you conveyed that business ? 

A. I don’t know that there wasany. The only transaction was he 
held the deed of a house in 127th street; that you know and have 
the record of. 

368 Q. Well, irrespective of that. 

A. Irrespective of that there was nothing between us. 

369 Q. Now, I understand, so far as personal property was con- 
cerned, the convey ance to Sharkey by vou of the business closed all 
your debtor and credit accounts as between each other, didn’t it * 

A. I think so. 

370 Q. That is your present recollection ? 

A. That is my present recollection. 

371 Q. Well, then, after that transfer to Sharkey took place 
Sharkey was the absolute owner of the business in 40th street, 
wasn't he ? 

A. Yes, sir. 

372 Q. And did he continue so until his death ? 

A. He did. 

373 —. So that he was the absolute owner of that business ? 

A. Yes, sir; he was. 

374 Q. Upon the death of Mr. Sh: iia ‘y to whom did that business 
go, if you know? 

A. It was run by Mrs. Sharkey for a time. 

370 Q. For how long? 

A. Perhaps a year or so. 

376 Q. And who run it after her, if you know? 


56 3y Mr. Satter: If you know; you don’t want to guess. 
The Witness: Well, I know she ran it. 
377 Q. Well, how long would you say she ran it? 
A. She may have run it for a year or more. 
378 Q. That is the nearest you have any recollection of it? 
4s Yes, sir. 
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379 Q. After she ceased to run it who ran it? 
A. I bought it from her. 
380 Q. What became of it then? 
A. I sold it. 
381 Q. To whom ? 
A. To John H. Rostern. 
382 Q. Well, have you any knowledge of how long Rostern ran it? 
A. He ran it for a number of years. 
383 Q. Well, was James McKenney ever the owner of the busi- 
ness ? 
A. He bought it after Rostern gave it up. 
384 Q. Did you then buy it back from Rostern ? 
A. He threw it up. He failed in his payments. 
385 Q. He failed in his payments and the business came back to 
you ? . 
A. Yes, sir. 
386 Q. And you sold it then to James McKenney ? 
A. Yes, sir. 
387 Q. Now, can you give me any idea as to when you bought 
this business from Mrs. Sharkey ? 
A. Perhaps in 1873 or 1874; I am_ not positive when. 
388 Q. Well, in that sale she was represented by Mr. Channing, 
wasn't she? 
A. She was—well, I don’t know that she was. 
389 Q. Well, either by Mr. Channing or by Mr. Hall ? 
A. Yes, sir. 
390 Q. And you were represented by Mr. George McA \dam, weren’t 
you? 
A. Yes, sir. 
391 Q. And that sale at which you bought was the sale which was 
concluced by this gentleman in Mr. Hall’s office ? 
A. I think so: I think my wife bought that place. I am not posi- 
tive, but ! think my wife bought that place. 
7 3 Q. You can’t say now whether she did or whether you 
did, but oneof you did ? 
A.W ell, [ think my wife bought it. 
094.Q. Well, will you swear that it was your wife? 
A. Yes, sir; I think she did. 
395 Q. W ell, have you the bill of sale which Mrs. Sharkey exe- 
sated ? 
A. I don’t know that I have. 
396 Q. A bill of sale was delivered to you ? 
A. Yes, sir. 
397 Q. Well, what became of it? 
A. I don’t know It may be in existence; I don’t know. 


1 


(By Mr. SALTER :) 


398 Q. Was it filed in the register’s office ? 
A. I don’t know whether it was filed or not. but I know mv wife 
was present at Mr. Hall’s office. 
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400 Q. Are you as positive of that as of everything that you have 
stated ? 

A. Well, I think I am pretty positive. 

401 Q. Well, there was a thousand dollars in eash paid, wasn’t 
there? 

A. I believe so. 

402 Q. And that was paid by your check, wasn’t it ? 

A. Very likely it was; I don’t know ; I don’t remember now. It 
was paid, however, anyway. 

403 Q. It was paid by money taken from the West Side Bank, from 
your account, wasn't it? 

A. No doubt of it, sir. The money belonged to my wife, however. 

404 Q. Money standing in your name, to your credit, in the West 
Side Bank ? 

A. Well, that is all right. 

405 Q. I understand you to have testified that on the 31st of Jan- 
uary, 1871, when these conveyances to your wife through Sharkey 
were executed, you had no other real or personal property except 
what was concerned in that stair-buiiding business; is that so? 

A. I think that is so. 

406 Q. That was your testimony, was it? 

A. I believe I said so. 

407 Q. That was a fact, was it? 

A. On the 3lst of January ? 


08 Mr. Satrer: Didn’t he say he had other real estate which 
he owned until 1878? 

Mr. Tyna: Well, you better let the witness testify. 

A. I may have retained my interest in that liquor business until 
that time. I don’t know about that. 

408 Q. Well, then, all the property that you had at the time of 
these many transfers of real estate to your wife at Holborrow’s office, 
all the property that you had, was the assets of your stair-building 
business, and possibly the assets of your liquor business. Is that 
what you mean to say? 

A. Yes, sir; and money in the bank. 

409 Q. And money in the bank ? 

A. Yes, sir. 

410 Q. Now, have you got any books or papers from which you 
can state the condition of your stair-building business on the Ist of 
February, 1871—how much owing to you and how much you owed ” 

A. I don’t think I have. 

411 Q. Have you ever had any books from which you could state 
that? 

A. I had books, but I didn’t keep them ina regular systematic 
way. 

412 Q. I ask if you ever had books from which you could state 
exactly the condition of your stair-building business on the Ist day 
of February, 1871. 

A. I had books; yes, sir. 

413 Q. Well, where are those books ?” 
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379 Q. After she ceased to run it who ran it? 
A. I bought it from her. 
380 Q. What became of it then ? 
A. I sold it. 
381 Q. To whom ? 
A. To John H. Rostern. 
382 Q. Well, have you any knowledge of how long Rostern ran it? 
A. He ran it for a number of years. 
383 Q. Well, was James McKenney ever the owner of the busi- 
ness ? : 

A. He bought it after Rostern gave it up. 

384 Q. Did you then buy it back from Rostern ? 

A. He threw it up. He failed in his payments. 

385 Q. He failed in his payments and the business came back to 
you? . 

A. Yes, sir. 

386 Q. And you sold it then to James McKenney ? 

A. Yes, sir. 

387 Q. Now, can you give me any idea as to when you bought 
this business from Mrs. Sharkey ? 

A. Perhaps in 1873 or 1874; I am _ not positive when. 

388 Q. Well, in that sale she was represented by Mr. Channing, 
wasn’t she? 

A. She was—well, I don’t know that she was. 

389 Q. Well, either by Mr. Channing or by Mr. Hall? 

A. Yes, sir. 

390 Q. And you were represented by Mr. George McAdam, weren't 
you? 

A. Yes, sir. 

391 Q. And that sale at which you bought was the sale which was 
concluded by this gentleman in Mr. Hall’s office ? 

A. I think se: I think my wife bought that place. J am not posi- 

tive, but | think my wife bought that place. 
o7 395 Q. You can’t say now whether she did or whether you 
did, but oneof you did? 

A. Well, I think my wife bought it. 

094.Q. Well, will you swear that it was your wife? 

A. Yes, sir; I think she did. 

3095 Q. Well, have you the bill of sale which Mrs. Sharkey exe- 
cuted ? 

A. I don’t know that I have. 

396 Q. A bill of sale was delivered to you ? 

A. Yes, sir. 

397 Q. Well, what became of it? 

A. I don’t know It may be in existence; I don’t know. 


(By Mr. SALTER :) 


398 Q. Was it filed in the register’s office ? 
A. I don’t know whether it was filed or not, but I know my wife 
was present at Mr. Hall's office. 
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400 Q. Are you as positive of that as of everything that you have 
stated ? 

A. Well, I think I am pretty positive. 

401 Q. W ell, there was a thousand dollars in cash paid, wasn’t 
there ? 

A. I believe so. 

402 Q. And that was paid by your check, wasn’t it? 

A. Very likely it was; I don’t know; I don’t remember now. It 

. —_ however, anyway. 

03 Q. It was paid by money taken from the West Side Bank, from 
oo ~ account, wasn’t it? 

A. No doubt of it, sir. The money belonged to my wife, however. 

404 Q. Money standing in your name, to your credit, in the West 
Side Bank ? 

A. Well, that is all right. 

405 Q. I understand you to have testified that on the 31st of Jan- 
uary, 1871, when these conveyances to your wife through Sharkey 
were executed, you had no other real or personal property except 
what was concerned in that stair-buiiding business; is that so? 

A. I think that is so. 

406 Q. That was your testimony, was it? 

A. I believe I said so. 

407 Q. That was a fact, was it? 

A. On the 3lst of January ? 


58 Mr. Satter: Didn’t he say he had other real estate which 
he owned until 1878? 

Mr. Tyna: Well, you better let the witness testify. 

A. I may have retained my interest in that liquor business until 
that time. I don’t know about that. 

408 Q. Well, then, all the property that you had at the time of 
these many transfers of real estate to your wife at Holborrow’s office, 
all the property that you had, was the assets of your stair- -building 
business, and possibly the assets of your liquor business. Is that 
what you mean to say? 

A. Yes, sir; and money in the bank. 

409 Q. And money in the bank ” 

A. Yes, sir. 

410 Q. Now, have you got any books or papers from which you 
can state the condition of your stair-building business on the Ist of 
February, 1S71—how much owing to you and how much you owed ? 

A. I don’t think I have. 

411 Q. Have you ever had any books from which you could state 
that? 

A. I had books, but I didn’t keep them ina regular systematic 
way. 

412 Q. I ask if you ever had books from which you could state 
exactly the condition of your stair-building business on the Ist day 
of February, 1871. 

A. I had books; yes, sir. 

413 Q. Well, where are those books ? 
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A. I don’t know; they got mislaid and lost. 

414 Q. Have you iooked for them lately to see whether they are 
in existence ? 

A. Yes, sir. 

415 Q. And you have no idea where they are? 

A. I have not. 

416 Q. Have you any idea what you did with them? 

A. I have not. 
59 417 Q. And all you know about them is that they are lost 
and that you cannot find them ? 

A. That they are lost and I cannot find them. 

418 Q. What became of the books of the liquor business ? 

A. I don’t know, sir. 

419 Q. Well, when did you last see the books of the liquor busi- 
ness? 

A. At the time of Mr. Sharkey’s death. 

420 Q. Where.did you see them then ? 

A. In the office of the liquor business 

421 Q. And you never saw them anywhere else except in that 
office? 

A. That is all. 

422 Q. Did you ever take them out of that office? 

A. Never. 

423 Q. And they never were in your possession ? 

A. Never. 

424 Q. Were you aware that the United States law under which 
you were running that business required you to keep a certain kind 
of books, and to keep them fortwo years after you gave up business? 


Objected to by Mr. Lindsay on the ground that every citizen is 
supposed to know the law, and that the question is immaterial to 
the issue now before the court. 


A. Those books were in the place. — 
425 Q. That.is not the question. The question is whether you 
knew that that law required you to keep such books, and to keep 
them for two years after you gave up business. 
A. I didn’t know anything about that. 
426 Q. Then your answer is that you did not know anything 
about that law? 
A. I was not aware of it. 
427 Q. And the last you have ever seen or heard of those books 
was in the office of the liquor business, in 40th street, soon after Mr. 
Sharkey’s death ? 
A. Yes, sir. 

60 428 Q. Do you know who ran that business for Mrs. 
Sharkey—who was her agent and representative running 

that business? 

A. I don’t know, unless it was a brother of Mr. Sharkey. 

429 Q. Which brother? 

A. I don’t know his first name. 

430 Q. Who furnished the capital for that business ? 
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A. When ? 
431 Q. When you started in there in 40th street. 
A. Dacunha and myself. 
132 Q. And how much capital did you furnish for it? 
A. In the neighborhood of four or five thousand dollars. 
d0 Q. Apiece ? 
A. No, sir. 
434 Q. Between you? 
A. Yes, sir. 
39 Q. Then the capital which you had there was then about four 
or five thousand dollars? 
A. Well, that included some fitting up. There was considerable 
fitting up 
436 Q. The stock had cost you what? 
A. I suppose in the neighborhood of $2,000—somewhere in that 
neighborliood—and the rezt was spent in fitting up the place. 
437 Q. That was furnished by Dacunha and yourself? 
A. Yes, sir. 
438 Q. Who was the landlord of those premises at that time ? 


Objected to by Mr. Salter as immaterial. 


A. I don’t know. 

439 Q. Was there any bank account kept in the name of Edward 
Sharkey & Co.? 

A. Yes, sir. 

440 Q. In what bank ? 

A. In the West Side Bank. , 

441 Q. Do you know where Jamés MeKenny now is? 

A. I do not. 

442 Q. From whom did you purchase the premises 442 and 450 
West 44th street? 


61 Objected to by Mr. Lindsay upon the ground that those 

premises are not described in the complaint nor referred to 
therein, and upon the further ground that if a transfer of those 
premises was ever made it was presumably a matter of record, and 
the record is the best evidence. 


A. James Avent. 

445 Q. Well, did you pay anything in cash for those houses ? 

A. Yes, sir. 

444 Q. How much? 

A. In the neighborhood of $2,000. 

445 Q. Then when you conveyed those two houses to Pinkel did 
you receive anything in cash from Pinkel ? 

A. No, sir. 


Cross-examination by Mr. SaLrer: 


446 Q. As to the time of the conveyances of these various pieces 
of property to your wife through other parties, were you solvent ? 
A. I was. 
447 Q. That is, able to pay your debts, if any, in full ? 
6—107 
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A. Perfectly solvent and able to pay all my debts in full. 

448 Q. That is, you had property outside which you still retained 
more than sufficient to pay all your debts? 

A. Yes, sir. 

449 Q. After the conveyances to your wife ? 

A. Yes, sir; and remained solvent. 

450 Q. How long did you remain in that condition from that 
time ? 

A. Until in 1878. I remained solvent until 1878. 

451 Q. From the period that you made these conveyances to your 
wife, as you have stated, through other parties down to the time that 
you failed, in 1878, did you continue with the business—the stair- 

building business? 
62 A. I continued to do the stair-building business up to Feb- 
ruary 15, 1876, when I sold out my business to Pinkel & Gar- 
rison. 

452 Q. Did you during the same period buy and sell other real 
estate In your own name? 

A. I bought these two houses from James Avent in 1875. 

453 Q. ‘Those are the only two? 

A. Those are the only two I bought after that period. 

454 Q. After the conveyance to your wife, as you have stated ? 

A. Yes, sir. 

455 Q. You had no question as to your solvency during all that 
period ? 

A. No, sir. 


(By Mr. Lixpsay:) 


456 Q. After you sold out the stair-building business, down to 
1878, did you continue to be solvent? 
A. Yes, sir. 


(By Mr. Linpsay :) 


457 Q. Mr. Schreyer, at the time you conveyed these various par- 
cels of land and the dwellings thereon to your wife, through inter- 
mediate parties, in 1871 or thereabouts, did you at that time con- 
template engaging in any other business than the business in which 
you were then engaged, to wit, that of stair-building ? 

A. No other business except the business I was then engaged in. 

Mr. Tyna: Stair-building or liquor business. 

Mr. Lixpsay: Well, you can include that. 

The Witness: | don’t think I was in the liquor business in 1871 
any more. 

458 Q. You don’t think you were in the liquor business at that 
time ? 

A. No, sir. 
sy Mr. Linpsay: 
459 Q. At the time of these conveyances to your wife did you 
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contemplate engaging in any other business than the business or 
businesses in which you were then actually engaged ? 

A. No, sir. 

460 Q. Asa matter of fact, did you engage in any other business? 

A. I did not. 
63 461 Q. Until the time that you sold out your stair-building 
business in 1876? 

A. I did not. 

462 Q. At the time you made these conveyances to your wife were 
you, as a matter of fact, in the liquor business? Do you know? 

A. I am not positive whether | was concerned in that business at 
that time. 


(By Mr. SALTER :) 


463 Q. What is your recollection ” 

A. My recollection is that it was turned over to Mr. Sharkey ; that 
is my best recollection. I say this now because Mr. Tyng states to 
me that the date of the record of my deed to Dacunha was June 
18, 1870. That being so, lam quite positive that I had transferred 
all my interest in that liquor business to Sharkey prior to January 
1, 1871. 

464 Q. At the time of the conveyances to your wife, as you have 
stated, the only business that vou were engaged in was the stair- 
building business ? 

A. That is all; the stair-building business. 

465 Q. What is the only business in which you engaged after the 
ws of this stair-building business in 1876? 

The only business that I engaged in after that was taking 
matin of the estate left by my wife, and precuring loans on bonds 
and mortgages, and selling property for other parties, and collecting 
rents for other parties. 

466 Q. In other words, the business of a real-estate broker 

A. Yes, sir; real-estate broker. 

467 Q. You engaged in no other hazardous business requiring 
capital or involving the risk of loss” 

A. I did not. 

468 Q. Other than the business in which you were then engaged ? 

A. Other than the business in which | was then engaged in and 
which I was engaged in since 1854 or 1555, and from that time down 
to 1876. 

469 Q. For how m: ny years after the year 1871 did you continue 
to pay promptly all of your debts as they matured ? 

A. Up to the time and after I sold out my business I paid my 
debts. 


64 (By Mr. SALTER:) 


470 Q. Up to 1878? 
A. Yes, sir. 


) 


(By same:) 
471 Q. Or about that time? 
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A. Yes, sir. 

472 Q. Until what period did you keep a bank account in your 
own name? 

A. Up to the time of my wife’s decease. 


(By Mr. Tyna@:) — 
473 Q. Up to September, 1876? 
A. September 6th, 1876. 
(The witness here produces two bank books.) 


474 Q. What are these books ? 

A. They are my bank books on the West Side Bank, showing the 
amounts deposited and the amounts drawn. 

475 Q. The account being carried in your individual name ? 

A. Yes, sir. 


(By Mr. SALTER:) 


476 Q. Is there one other book ? 

A. There is one book between those two which I have not been 
able to find. 

477 Q. But which you will produce if you are able to find ? 

A. Yes, sir. 

(The two books last above referred to, which were produced by the 
witness to-day, are offered in evidence by Mr. Lindsay, and are 
marked as follows: The one commencing in 1869 is marked Ex- 
hibit F, January 20, 82; the one commencing June 23, 1874, is 
marked Exhibit G, January 20, ’82.) 

By Mr. Tyna: 
478 Q. How much money did you owe on the first day of January, 
1871, when you made these conveyances? You say you were 
65 solvent. How much did you owe and how much was owing 
you ? : 

A. I cannot say how much I owed; it is too far gone—it is too 
far ago. 

479 Q. Can you say approximately how much you owed ? 

A. I don’t think I owed a thousand dollars. I don’t know as I 
owed anything. 

480 Q. You don’t know whether you did or not? 

A. I know I made a deposit of $12,000 on the 28th of January, 
1871; that will pay a great many‘ debts. 

481 Q. Well, do you know where you got that from ? 

A. I do. 

482 Q. Where did you get that from ? 

A. I got it from the German Savings Bank. 

483 Q. Can you now state definitely whether or not you owed any 
money to anybody at the time those conveyances were made; and, 
if so, about how much? 

A. Oh,I may have owed a little lumber bill bereand a little lumber 
bill there, and I may have owed Mr. Welch a little bill! for turning ; 
that is about all. 
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484 Q. Well, it is your impression that you did owe sorhe of those 
little bills? 

A. Well, I say I may have owed a thousand dollars. 

485 Q. And you think you did owe at that time bills amounting 
to a thousand dollars? 

A. Likely. 

486 Q. How much did you owe on the 15th of February, 1876, 
when you sold out to Pinkel and Garrison ? 

A. I think I owed Mr. Pinkel in the neighborhood 

487 Q. How much did you owe bodily, altogether ? 

A. Oh, bodily ; perhaps three or four thousand dollars. 

488 Q. No more? 

A. I don’t know as I did. That is about as near as I can get at it 
from memory. 

489 Q. Well, what did you have on the 5th of February, 1876, to 
pay that three or four thousand dollars with ? 


Objected to by Mr. Lindsey on the ground that it — immaterial. 


66 A. I had those two houses in 44th street—the equity in 
those houses. I had a steam engine and boiler, and | had 
money standing out for work I had done. 


(Mr. SALTER :) 


490 Q. Did you have any money in bank? 

A. And I had money in bank. 

491 Q. Well, who owed you money at that time? 

A. I don’t know. 

492 Q. Did you apply any of those assets that you had on the 
15th day of February, 1876, to pay the indebtedness that you owed 
on that day ? 

Objected to by Mr. Lindsey as immaterial. 

A. I don’t think I did, on that day. 

493 Q. Well, these assets that you say you had on the 15th day 
of February, 1876, with which to pay the moneys that you owed on 
that day, did you subsequently collect those assets or any of them 
or realize them? 

A. I may have collected them or settled them in some way. 

494 Q. With the moneys that you obtained did you pay any of 
the debts that you owed on February 15th, 18767 

A. No doubt of it at all. 

495 Q. You think, then, that you paid all the money that you 
owed on February 15th, 1876, don’t you? 

A. No, sir; I don’t. I owed Pinkel and Welch, and I didn’t pay 
them. 

496 Q. But you had money to pay them when you sold out? 

A. Yes, sir; I believe I could have paid them if I had strained a 
nerve to do so. 

497 Q. And you have since that realized all the available assets 
that you had on that day, haven’t you ? 

A. Yes, sir. 
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498 Q. And haven’t paid them ? 
A. And haven’t paid them. 


67 By Mr. Linpsay : 


499 Q. When these conveyances were made in 1871 you say that 
you owned certain debts which you think now did not exceed 
$1,000 ? 

A. I owed, sir, an amount, but I can’t say how much exactly. It 
may have amounted to that much. 

500 Q. At that time did you have assets in the form of cash, bills 
receivable, and accounts receivable or in any other form sufficient 
to pay those debts ? 

A. Yes, sir. 

501 Q. And leave a surplus in your favor? 

A. Yes, sir. 

502 Q. How large a surplus—that is, proportionate to the amount 
of the debts? Wasit as much or three times as much or ten times 
as much ? 

A. I certainly had over $10,000. 

503 Q. Of personal assets ? 

A. Yes, sir; and of good assets standing out. 

504 Q. Now, in 1876, when you sold out your stair- buil ling busi- 
ness, you testified that you owed them probably three’ to four thou- 
sand dollars. What was the amount at that time of your good 
assets, real and personal? Give us the real value of them. Give 
us the real value of your real and personal assets in 1876, when you 
sold out to Pinkel & Garrison. Was it twice as much or three times 
as much as you owed, or was it less or was it more ? 

A. Well, I should say that I had assets at that time, real and 
personal, of at least six thousand dollars. 

By Mr. Tyna: 

505 Q. Can you give me any idea of what the $10,000 consisted 
that you had in 1871? 

A. In personal property and in 

506 Q. Well, mention any personal property that you held then. 

A. My stair- buil ling business. 

507 Q. Well, what was that worth? 

A. That was worth in the neighborhood of a thousand dol- 

lars. 
6S 508 Q. What else did you have to make up the ten thou- 
sand dollars? 

A. I had two houses in 44th street. 

509 Q. Not in 1871 you did not; I am speaking now of 1871. 

A. Oh, you are talking about 1871? 

510 Q. I am talking about the ten thousand dollars you say you 
had in 1871. 

A. Oh, you are talking about the ten thousand dollars in 1871? 

511 Q. Yes, sir. 

A. I had money in bank; I[ had money standing out due me for 
work and labor. 


_> 
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512 Q. How much standing out due you? 

A. I can’t tell you now. 

513 Q. Can’t you tell about? 

A. I may have had fifteen thousand or twenty thousand dollars 
standing out for work I had done. 


(By Mr. SALTER :) 


514 Q. State not what you may have had, but what you did have. 

A. I can’t state precisely who owed it to me. 

515 Q. Can’t you come anywhere near it? 

A. Yes, sir; Higgins owed me a great deal of money, probably 
$30,000, for work I had done. 

516 Q. Did he owe you $30,000 on the first day of February, 
1871? 

A. I can’t say that he owed it to me then; I did a great deal of 
work for him during those years. : 

517 Q. Well, we are asking you what you had at that time. 

A. To the best of recollection I had at least $10,090. 

518 Q. In what did that consist ? 

A. It consisted in my business, in thé assets standing out for 
work done, and lumber and stock on hand, and money in bank. 
519 Q. Well, what became of that? 

A. Well, it was used. I went right on in my business and used 
as | wanted it. | 

520 Q. And lost it? 

A. I suppose I lost considerable—there is no doubt about it—like 
every other business man. 

521 Q. Did you lose that much ? 

A. I can’t say that I lost all of it. 
69 §22 Q. Can you say how much you did lose? 
A. No, sir; I can’t. 

523 Q. Now, you say that you had at least $6,000 in February, 
1876, over and above your debts? 

A. Yes, sir. 

524 Q. And what did that consist of ? 

A. That consisted of my equity in those two houses in 44th street. 

525 Q. Did you value that at 36,000 ? 

A. No, sir; I did not value that at $6,000. I valued it at $4,000. 

526 Q. And what did the other $2,000 consist of ? 

A. Of the engine and boiler and money in bank. 

527 Q. Those three items made up the $2,000? 

A. Yes, sir; and some little bills due me in my business yet, 
closing up the tail end of my business. 


onal 


(By Mr. SALTER:) 
528 Q.. You did not fail when you sold out? 
A. No, sir; I never failed; I never failed in business. 
529 Q. Well, were vou always solvent? 
A. Yes, sir; you can’t claim that a man failed when he sold out 
his business. | 
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(By Mr. LinpsEy:) 
530 Q. You don’t claim that you were solvent when the petition 
in bankruptcy was filed against you ? 
A. No, sir; I was not insolvent; I only could not pay the money 
I owed then. 


Mr. Linpsry: Well, that is what is called insolvency. 
The Witness: Well, I was insolvent, then. 


By Mr. Linpsay: 


531 Q. To what do youascribe your inability to pay your debts? 

A. I aseribe it to the panic and to the depreciation in real estate. 

532 Q. That affected your real estate and those who owed you 
money ? 

A. Yes, sir. - 


70 New York, February 17th, 1882. 


JoHN ScurReEYER recalled on behalf of the complainant, and 
examined by Mr. Tyna: 


535 Q. Were you last evening served with a subpana duces tecum, 
directing you to produce certain bank books and check books at 
this hearing this afternoon ? 

Objected to by Mr. Lindsey on the ground that, even if he was, 
five days did not elapse between the time of the service and the time 
required for the production, as required by the code. 


A. Yes, sir; I was served last evening about quarter before eight 
o'clock; something like that time. I was subpoenaed to produce 
them to-day. 

536 Q. Have you the copy of the subpcena served upon you ? 

A. Yes, sir; I have it in my hand. 


~«y 


037 Q. Be kind enough to produce it. 


(Witness produces the subpcena referred to.) Mr. Tyng offers the 
paper last above referred to in evidence, which is marked Com- 
plainant’s Exhibit 48. 

538 Q. You were paid the fees ? 

A. I acknowledge the receipt of two dollars. 

539 Q. Paid at the time of the service of the subpoena? 

A. Yes, sir. 

040 Q. Have you produced, in obedience to that subpcena, a cer- 
tain bank book containing the account of John Schreyer with the 
Sixth National Bank to January 20, 1870? 

A. I have, and now produce it. 

Mr. Tyng offers the book above referred to in evidence, which is 
marked Complainant’s Exhibit 44. 

71 541 Q. Have you produced, in obedience to this subpeena, 

a certain other bank book containing the account of the said 
John Schreyer with the West Side Bank from June 16th, 1871, or 
thereabouts, to June 23rd, 1874, or thereabouts? 
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A. I have not, sir, for the reason that I cannot find it. 

542 Q. State whether this bank book last mentioned is or is not 
in your possession. 

A. It is not in my possession that I know of. I have not been 
able to find it. | 


(Mr. Linpsay :) 


543 Q@. You have looked for it—searched for it? 

A. Yes, sir. 

544 Q. State whether you have produced, in obedience to this 
subpoena, certain other bank books containing the account of John 
Schreyer, executor, with the West Side Bank from and after the 
year 1876. 

A. I have not, sir, and I do not propose to produce them, as they 
relate to matters entirely connected the estate of Anna Maria 
Schreyer, and have nothing at all to do with this present action. 


(By Mr. Linpsay :) 


945 Q. Any other reason ? 

A. And it is private matter and accounts of the estate, and by 
advice of my counsel I decline to produce them. 

546 Q. Have you in your possession any books of account, cash 
books or check books, which show or tend to show the details of the 
deposits and drafts mentioned in Complainant’s Exhibit No. 44? 

A. I think not, sir. 

547 Q. Have you looked to see whether you have or have not? 

A. I have. 

548 Q. And do I understand you to say that after that search you 
cannot find any? 

A. I have looked, and I cannot find any. 

549 Q. Did you ever keep any cash book in which the deposits 
and drafts contained ia Complainant’s Exhibit No. 44 were entered? 

A. No, sir. 

550 Q. Did you ever keep any cash book in which was recorded 
the receipts and payments mentioned in the Defendant’s Exhibits F 
and G, now shown you? 

A. I don’t know what you mean bya cash book,sir. When 

72 I had a bill to pay I paid it by a check or with a note, and 

when the check reached the bank it was paid and that bill 

was paid, and when I gave a note it was payable at the bank and it 

was paid by the bank. I had books, of course, when [ was in busi- 

ness, but I did not keep them in regular form, because I did not 
know how to keep them in regular form. 


(By Mr. Linpsay :) 


551 Q. Were they kept in such a way as that they could be under- 
stood ? 

A. So that I could understand them. 

552 Q. Did you ever keep any cash book wheter er in which the 
moneys which by Exhibits F and G appear to have been deposited 
by you and drawn out of the West Side Bank were recorded ” 
7-197 
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A. No, sir. 

553 Q. And the only record, then, you have of the details of the 
drafts and deposits contained in Exhibits F and G are bank books 
and check books? 

A. Yes, sir. 

554 Q. Are the check books in which are recorded the deposits 
and drafts contained in Exhibits F and G in existence? 

A. I don’t think they are. 

555 Q. Do you know whether they are or not? 

A. I don’t know. 

556 Q. Are they in your possession ? 

A. They are not. 

557 Q. Have you made search to see whether you could find 
them ? 

A. I have. 

558 Q. And when did you last see them ? 

A. About two years ago or more. 

559 Q. And, where ? 

A. At the office of Mr. Condon or down in Mr. Lindsey’s office. 

560 Q. Have you got any cash book in which is recorded the 
details of the deposits and the drafts mentioned in the account of 
the West Side Bank with John Schreyer as executor ? 

A. I have the check books. 

561 Q. You have the check books? 

A. Yes, sir. 

562 Q. Have you any cash book in which those deposits and 
checks in and on the West Side Bank for the account of John 
Schreyer, executor, are recorded ? 


73 Objected to by Mr. Lindsey on the ground that it is imma- 
terial to the issues to be tried there. 


A. I have no cash book. 

563 Q. Have you ever kept any cash book of the receipts and pay- 
ments of John Schreyer as executor of the estate of Anna Maria 
Schreyer since her death, in 1876? 

A. I have an account of the income of the estate, but not in 
book form. 

564 Q. The question is if you have ever kept any cash book in 
which you recorded the receipts and payments which have been 
made to or by you as executor of the estate of Anna Maria Schreyer, 
deceased, since 1876? 


Objected to by Mr. Lindsay on the ground that accounts answer- 
ing the description of the account named by the counsel may as 
well be kept on paper as in book form, even if that be essential, 
since the death of Anna Maria Schreyer; and further objected to 
on the ground that the transactions since 1876 have no bearing 
upon the issues in this case. 

(Question repeated.) 

A. I have not in book form. 

069 Q. In what form have you any record of the receipts and 
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ayments made to or by you as executor of the estate of Anna 
faria Schreyer, deceased ? 

A. | have it on paper, the receipts of rent from month to month, 
and I have the bills which I paid for expenses in keeping the prop- 
erty in repair, receipts for taxes, receipts for interest on bonds and 
mortgages, receipts for Croton water rent, insurance, and repairs, 

and I usually paid them by checks on the bank. 
74 566 Q. Do these records which you have named comprise 
the only records which you have or have ever kept of the 
receipts and payments by or to you as executor of the estate of 
Anna Maria Schreyer, deceased ? 
Objected to by Mr. Lindsey as immaterial. 


A. They do. 

567 Q. During the period which followed the conveyances of real 
estate to your wife in 1871, and her death in 1876, were not the pro- 
ceeds of that real estate, so far as deposited in any bank, deposited 
in the bank account which is shown by Exhibits F and G? 

A. Yes, sir; they were deposited in the bank account in the West 
Side Bank. 

568 Q. Evidenced by Exhibits F and G? 

A. Yes, sir; they were deposited to my account, but I deposited 
the money for the benefit of my wife. I acted as her banker and 
disbursed it at her request as she wanted it. 

569 Q. You say that you acted during that time as her banker. 
Did you not also, during the period whieh el: apsed between the years 
1871 and her death, act as her general agent in the management of 
her property ? 

A. Not as a general agent; no, sir. She acted as her own agent 
and collected her own rent. 

570 Q. Didn’t you act as her agent in relation to this property ? 

A. Very seldom I collected her rents; I did sometimes, but gener- 
ally she collected her own rents. 

571 Q. Didn’t you act as her agent in regard to sales of this 
property ? 

A. I have no doubt I have acted for her. 

572 Q. Did she ever in her lifetime, to your knowledge, sell any 
piece of property ? 

A. Yes, sir; she did. 

573 Q. With whom”? 

A. With a Mr. Chirong, I think his name was, and with Mr. 
Benjamin Brown, a real-estate agent up in Harlem. 

574 Q. Then do you mean to say that all the relationship which 

you had to this property after you conveyed it to your wife 
75 was the receipt of the proceeds and their deposit to your own 
personal credit for her account? 

A. Yes, sir. 

575 Q. You have testified here that your wife also kept an account 
at the West Side Bank. Are you able to state in what year that 
account was kept? 

A. I don’t remember. 
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576 Q. Can you state anywheres near it? 

A. I think it was in the neighborhood of 1870—from 1870 to 
1872. 

577 Q. Between 1870 and 1872? 

A. Yes, sir. 

578 Q. Have you any idea what was the amount of money depos- 
ited by her in that account? 

A. I have not. 


Marcu 3p, 1882. 


JoHN ScHREYER recalled for further examination, and examined 
by Mr. Tyna: 

579 Q. (Ex. C of Nov. 21 produced and shown witness.) I call 
your attention to the first item on this account: To one-half contract 
mason work, $4,087,50. Who was the contractor who did that 
mason work ? 

A. Peter J. Vanderbilt. 

580 Q. (Paper produced and shown witness.) Is that the contract 
referred to in that first item of Exhibit C? 

A. Yes, sir; that is the one. That is one of them; there were 
two signed at the time by the parties, and that is one of them. 

581 Q. Two contracts signed by Vanderbilt ? 

A. Each party had a contract; Vanderbilt took one and Ritchie 
and Gebhard took the other. This contract was executed in dupli- 
cate and this is one of them. Gebhard and Ritchie had one of them 

and that is a duplicate. 
76 582 Q. Then the paper now produced and the duplicate of 
this paper which Gebhard and Ritchie had is the contract 
mentioned in this first item of Exhibit C? 
A. Yes, sir. 


Paper last produced is offered in evidence by Mr. Tyng and is 
marked Complainant’s Exhibit 45. 
APRIL 297n, 1882. 


JoHN ScHREYER recalled for cross-examination, and examined by 
Mr. LINbDsEy: 


583 Q. I call your attention to Exhibit 46, of March 3rd, 1882, 
and ask you to explain the nature of that lien and all concerning it. 
Can you do so? 

A. Yes, sir; Lt remember it. The lien was filed against Albert 
Garrison as contractor and John Schreyer as owner. 

584 Q. Was it a debt which you owed or was it a debt which Gar- 
rison owed ? 

Objected to by Mr. Tyng as immaterial. 


A. It was Garrison’s debt. I never employed the man in my 
life. 

585 Q. You did not employ the lienor ? 

A. No, sir. 

586 Q. How was that lien discharged—with your means or with 
Mr. Garrison’s means? 
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A. By Mr. Garrison’s money. 

587 Q. You having paid Garrison in the meantime? 

A. I paid Mr. Garrison the money under his contract when it be- 
came due and he discharged the lien. 

(By Mr. TynG:) 

588 Q. Do I understand that Garrison paid the money and not 
you? 

A. Yes, sir. 

589 Q. Garrison was your contractor? 

A. Yes, sir. 
77 590 Q. Certain payments were coming to him from you as 
owner ? 

A. No, sir; I made a mistake. That lien was filed against 
Thomas Holt, who did the mason work, and this man was a con- 
tractor under Holt. 

591 —. Then you were mistaken in supposing this was the Garri- 
son lien ? 

A. Yes, sir; it was filed against a man by the name of Holt. 

592 Q. Was Holt your contractor? 

A. Yes, sir. 

593 Q. And you were the owner ? 

A. Yes, sir. 

594 Q. And was this lien satisfied out of the money that you paid 
to Holt? 

A. Yes, sir. 

595 Q. You personally were under no liability to Kenney for the 
alleged lien? 

A. No, sir; none whatever. Kenny was a subcontractor under 
Holt; Holt took the contract from me. 

O96 Q. Task now the same questions concerning Complainant's 
exhibit 47, of the same date. 

A. That was a lien of Alexander Coe, who was employed by 
Thomas Holt. I was not liable to Mr. Coe; I never employed him. 

O97 Q. Does the answer to the question in regard to the Kenny 
lien substantially cover the answer to the question in this case? 

A. Substantially covers the same ground—the same answer. My 
answer is the same as the former answer. 

098 Q. Now, I call your attention to Complainant’s Exhibit 48, of 
the same date, which is a transcript of a lien docket and which sets 
forth that on July 15th, 1870, a lien was filed by one Theodore 
Vredenburg against the premises on 126th street, north side, 510 
feet west of 5th avenue, running west 75 feet, and in which you are 
named as the owner, for $61.50. Was that lien ever paid? 

A. Those liens were all paid. 

599 Q. Was that lien paid? 

A. This lien was paid. My answer to this question is the same 
as my answers to the previous questions. It was under the same 
contract that | had with Holt. These people were subcontractors 

under Holt, and I never employed them. 
78 600 Q. And that money was paid in the same method ? 
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A. Yes, sir. 

601 Q. That lien was actually paid ? 

A. Yes, sir; in the same manner as the others were. 

602 Q. You never employed Theodore Vredenburgh ? 

A. I never employed him. 

603 Q. He was a subcontractor under your contractor? 

A. Yes, sir; under my contractor, Thomas Holt. 

604 Q. And you paid your contractor in full? 

A. Yes, sir; I paid my contractor in full. 

605 Q. I now call your attention to Complainant’s Ex. 49, of 
March 3, 18582, a certificate of discharge of mechanic’s lien. Give 
us the history of that lien, Mr. Schreyer? 

A. Francis Muidoon, John Kenney,and James Doonan were con- 
tractors under Thomas Holt to do work on this building—those 
buildings—on 126th street. 

606 Q. You did not employ either one of them? 

A. No, sir; the liens were filed by them against Thomas Holt, 
contractor, and against John Schreyer as owner, and the lien has been 
paid. 

607 Q. Well, what did you do—did you pay Holt his contract 
money : 

A. Of course, after these liens were filed, I stopped paying Mr. 
Holt until the liens were terminated or discharged. 

608 Q. But you settled with Mr. Holt, as far as your contract was 
concerned ” 

A. I was ready and willing to pay Mr. Holt the balance I owed 
him when these liens were filed. 

609 Q. And you subsequently did so? 

A. And I subsequently did. 

610 Q. So that was really a personal claim against Holt and 
operated only as a lien on the funds in your hands coming to your 
contractor ? 

A. Yes, sir; that is all. 

611 Q. Which you subsequently paid ? 

A. Yes, sir 

612 (. I ask you the same question in relation to Com- 
79 plainant’s Exhibit 50, of March 3d, 1882. Does the: same 
answer cover this case? 

A. Well, no, not quite. [Edward Ferron was employed by Mul- 
doon, Doonan, and Kenny to do the setting of the brown-stone work. 

613 Q. He was not employed by you? 

A. And not by me nor by Holt. 

614 Q. He was a sub-subcontractor ? 

A. He was a sub-subcontractor of Kenny, Doonan, and Muldoon. 

615 Q. And he was paid in the same method as in the previous 
cases ? 

A. Yes, sir. 

616 Q. 1 call your attention to Complainant’s Exhibit 51—the 
certificate of the filing of a mechanic’s lien. Please explain that. 

A. This is a lien filed by Philip C. Hubbell against Thomas Holt, 
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contractor, and John Schreyer, owner. I never employed Mr. Ilub- 
bell to do any work or furnish any material for me. 

617 Q. Well, what become of that lien? 

A. The lien was foreclosed, and resulted in the referee finding a 
judgment against Thomas Holt and against John Shreyer as owner. 
John Schreyer appealed from that decision to the genera! term of 
the court of common pleas, and the common pleas, on reviewing 
the said judgment, reversed it to $175. 

618 Q. What was the amount of the original lien ? 

A. The original lien resulted in a judgment on the trial before 
the referee of $1,750.44. 

By Mr. Tyna: 

619 Q. As shown by Exhibit 52? 

A. Yes, sir. 

620 Q. From that judgment you appealed? 

A. Yes, sir; from that judgment | appealed to the general term 
of the common pleas, and the judgment was reversed by that court 
to the sum of $173 and some odd cents. 

621 Q. Now, what become of that judgment? 

A. It was paid and satisfied of record. 

622 Q. That judgment was paid and satisfied of record? 

A. Yes, sir. 

623 Q. Was the money in that case deposited before the fore- 
closure proceedings were commenced ? 

A. Yes, sir. 
80 624Q. Where? 

A. In the National Trust Company and the United States 
Trust Company to cover all the liens. 

625 Q. It was deposited in the trust company to await the result 
in that action ? 

A. Yes, sir. If 1am not mistaken it was deposited in two trust 
companies—the National and the United States. 

626 Q. Was that your money so deposited ? 

A. Yes, sir. 

627 Q. When did you deposit it? 

A. At the time that these liens were put on—shortly after. 

628 Q. Quite a number of liens were filed against these premises, 
were there not? 

A. Yes, sir. 

629 Q. ‘And, in order to discharge these liens from the premises 
which they affected, you made a de} ‘posit, as I understand you, under 
some stipulation with the attorneys for the lienors in the ‘trust com- 
panies covering the entire amount of the liens? 

A. Yes, sir. 

630 Q. And that fund became the subject of the litigation which 
ensued ? 

A. Yes, sir. 

631 Q. And which litigation resulted as you have stated? 

= Yes, sir. 

32 Q. That being so, what explanation have you to make con- 
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cerning Exhibit 52, which is a transcript of a judgment in favor of 
Phillip C. Hubbell against John Schreyer, 1871, December 26th, for 
$1,750.84. Js that the judgment which you say was reduced by the 
common pleas general term ? 

A. That was the judgment which was reduced to $173 and some 
celts. 

633 Q. And that judgment as reduced was paid? 

A. Was paid and discharged of record. 

634 Q. Out of this fund that was deposited ? 

A. Yes, sir; and I have a certified copy of that discharge of the 
judgment. 

635 Q. Of the appellate court? 

A. Yes, sir. 

636 Q. But you distinctly say, Mr. Schreyer, that the judgment 
described in Exhibit 52 was reversed by the general term of the 
common pleas? 


A. Yes, sir. 
637 Q. And modified and reduced to the sum of $173? 
81 A. Yes, sir; and some odd cents. 


638 Q. Which $173 and some odd cents you paid ? 

A. Yes, sir; with the costs. 

639 Q. And that judgment was discharged? 

A. Yes, sir. 

641 Q. And that terminated that entire litigation ? 

A. It did, sir. 

642 Q. I now call your attention to Complainant’s Ex. 53, which 
is a certificate of a discharge of a mechanic’s lien for $4,500, filed by 
Gardiner Landon, Jr.,and two others against yourself as owner. 
Explain what that lien was and how it resulted. 

A. That lien was filed by Gardiner Landon, Jr., Francis Mon- 
taigne, and Zebulon Phillips against Albert Garrison, contractor, 
and John Schreyer, owner. The lien was never foreclosed. The 
parties—Garrison, contractor, and the other parties, the lienors—came 
together and had an accounting, and thev agreed to take $2,500. 
They found they had filed a lien for more than they hada claim 
for and I paid the money, the $2,500, and the lien was discharged. 

643 Q. And the money that you paid was deducted as so much 
on account of the contract that you had with Garrison ? 

A. Yes, sir. 

644 Q. And the lien was subsequently discharged ? 

A. Yes, sir; Mr. Landon gave. me a release. 

645 Q. (Paper shown witness.) This general release was given to 
you, then, by Landon and others, the lienors named in the last ex- 
hibit? 

A. Yes, sir. 

The paper last above referred to is offered in evidence by Mr. 
Lindsey and is marked Def’t’s Ex. H, of this date. 


646 Q. Have you the contract with Garrison and Holt? 
A. I have not. : 
647 Q. Do you know of its existence to-day? 
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A. I do not think it is in existence. There was a contract 
82 with each one of those parties—Thomas Holt and Albert 
Garrison. I only had two contracts. 

648 Q. What was Garrison to do? 

A. It was about $14,000. 

649 Q. What was his particular work ? 

A. Carpenter work. 

650 Q. And Holt’s contract was what? 

A. For mason work. His contract was in the neighborhood of 
$18,000. ! | 

651 Q. And they were the principal contractors ? 

A. They were the two principal contractors. 

652 Q. And the lienors who filed liens were their subcontractors ? 

A. Yes, sir. 

(Exhibit 54 shown witness.) 


653 Q. Explain the history of that. 

A. Muldoon was a partner of Kenny & Doonan, who were con- 
tractors of Thomas Holt to do the brown-stone work on those houses. 
It appears that he took an assignment of his two partners’ interest 
and put on his lien against the premises as against Thomas [folt, 
contractor, and against John Schreyer as owner. It resulted in a 
judgment by the referee, I think, of—I think this is the amount— 
$2,627.53 against Thomas Holt. 

654 Q. And who else? 

A. And John Schreyer as owner. I took an appeal from that to 
the general term (Ex. 55 is a transcript of the judgment so appealed 
from). The general term reversed the judgment or reduced it to the 
amount of $833 (that is as near as my memory serves me), and the 
court said that if the complainant did not see fit to take that sum of 
money with costs the judgment was entirely reversed—the whole 
amount of the judgment. ‘They did not see fit to take that amount 
and to abide by that decision, and they carried the case to the court 
of appeals, and the court of appeals reversed the general term and 
aftirmed the referee, and the judgment was paid. 

655 Q. Now, shortly after the lien was first filed by Mul- 
83 doon, as you have explained, did you in that case deposit the 
money to abide the result in the proceedings taken ? 

A. Yes, sir; the money was all deposited to cover all the liens 
against the property. 

656 Q. Did it remain in the trust company until the court of ap- 
peals’ decision ” 

A. Yes, sIr. 

657. And after the court of appeals’ decision was it paid out of 
that fund? 

A. It was. 

(The witness’ attention is now called to Complainant’s Exhibit 56, 
of March 3, 1882, which appears to be a certificate of a county clerk 
of a lien being filed January 12, 1581, by Edward Ferron, for 
$156.25, against the same 126th-street houses, against John Schreyer, 
owner.) 

8—197 
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658 Q. What was that ? 

A. That was for the same amount; that was a duplicate lien ; he 
claimed the same amount in two liens. He evidently made a mis- 
take in the distance from Fifth avenue as to the location of these 
houses, and he filed another lien correcting his distance, which was 
for the same amount. 

659 Q. So that when one was paid it paid both ? 

A. Yes, sir; it was against Kenny, Doonan & Muldoon. 

660 Q. Did you ever employ him yourself? 

A. No, sir; I never employed him. Kenny, Doonan & Muldoon 
einployed him. | 

‘ 


(The witness’ attention is now called to Complainant’s Exhibit 5 
of March 8rd, 1882.) 


661 Q. Explain that. 

A. James “Harduven and William Klein were contractors of 
Thomas Holt. I never employed them. 

662 Q. It was not your indebtedness ? 

A. No, sir; it was not my indebtedness. 

663 Q. Was it paid? 

A. I believe not, sir. The referee found that there was not money 
enough due the contractor to satisfy that lien. 

664 Q. Theie was not money enough due from you to Holt? 

A. Not enough money due to Holt, and for that reason they got 

a personal judgment against Thomas Holt only. 
84 665 Q. That must have been the last lien ? 
A. Yes, sir; that was the last lien. 

666 Q. Look at the paper now shown you, and say what it 1s and 
by whom it is signed ” 

A. It is a contract made for building two houses, known as Nos. 
348 and 350 West 39th street, entered into between Anna Maria 
Schreyer and Peter J. Vanerbilt, as to the mason work, for the sum 
of $10,500, dated the 21st day of May, 1872. 

667 Q. Who was the subscribing witness to that contract, Mr. 
Schreyer ? 

A. John Schreyer. 

668 Q. That is yourself? 

A. Yes, sir. 

669 Q. Did you see Peter J. Vanderbilt and Anna Maria Schreyer 
sign that contract ? | 

A. Yes, sir; they both signed in my presence. 

670 Q. Are those two of the houses mentioned in complaint? 

A. Yes, sir. 

671 Q. Mentioned and described in the complaint in this action ? 

A. Yes, sir. 


? 


(Mr. Lindsey offers the paper in evidence, marked Def’t’s Exhibits 
I, of this date.) 
672 Q. Mr. Schreyer, did you hear the testimony of Mr. Gebhard 


in this proceeding ? 
A. I did. 
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675 Q. You were present when it was taken? 

A. Yes, sir; I was present. 

674 Q. Will you explain, as briefly as you can, the nature of the 
transfer and sale to him of the 40th-street lot, and the subsequent 
mortgages thereon to the estate which was represented by Mr. Tap- 
pen, and the mortgages to your wife? State briefly in your own 
way, as concisely as possible, a little history of that transaction. 

A. Well, I told Mr. Gebhard the house and lot 420 West 4th 
street. 

675 Q. The title of those lots was then in you—or the lease ? 

A. The title was in me. 
SO 676 Q. Suppose you include in that general question the 
corresponding arrangement with Mr. Ritchie, who bought 
the next door. Embrace them both. 

A. Well, that was about the same thing. I sold Gebhard and 
Ritchie, each, one of those lots (Gebhard’s was 420 and Ritchie's 
was 422), for the consideration named in the deed. I do not know 
now what the consideration was exactly, but the deeds are in evi- 
dence. The sale was subject to a mortgage of $3,750—purchase- 
money mortgage—on each lot to Ellen Eliza Ward. Mr. Gebhard 
paid $1,100 in cash on taking title to this lot and gave back a mort- 
gage for the difference, payable by instalments. 

677 Q. And what was the amount of that mortgage? 

A. In the neighborhood of $5,000. 

678 Q. Tell us, now, about how much Ritchie paid and how much 
mortgage he gave back. 

A. Ritchie paid in the neighborhood of $500, as near as my mem- 
ory serves me, and he gave back a mortgage for a larger amount. 

679 Q. Both purchase-money mortgages being the same ? 

A. About the same, 1 think. Of course, 1 cannot give you the 
exact figures now. Ritchie paid something; it was asmall amount ; 
it was not a great deal; he paid some money when he got the title, 
and then he paid every month on account of the mortgage. 

680 Q. Do you mean to say that he paid the $500 down at the 
time of the title, or was it paid along afterwards? 

A. He paid something down at the time; I am not positive 
whether it was $200 or $300; he paid a small amount down, and the 
balance he paid every month something on account—paid so much 
on account of the mortgage that he gave back. 

681 Q. He gradually reduced the mortgage by that means ? 

A. Yes, sir: he reduced it considerably. After they had pur- 

chased these premises with the rear houses on they each 
S6 erected a small, frame, one-story building on the front of the 

lot, for themselves to live in, which they paid for out of their 
own means. It ran along until 1874, when they were desirous of 
having front houses erected ‘They cailed upon me and my wife at 
our present residence ‘In 71st street and wanted to know if we would 
not assist them; they spoke more particularly to my wife. 

682 (. Assist them in what? 

A. In putting up front houses. They said that they could, per- 
haps, do a great deal better by having the front houses erected, and 
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658 Q. What was that ? 

A. That was for the same amount; that was a duplicate lien ; he 
claimed the same amount in two liens. He evidently made a mis- 
take in the distance from Fifth avenue as to the location of these — 
houses, and he filed another lien correcting his distance, which was 
for the same amount. 

659 Q. So that when one was paid it paid both ? 

A. Yes, sir; it was against Kenny, Doonan & Muldoon. 

660 Q. Did you ever employ him yourself? 

A. No, sir; I never employed him. Kenny, Doonan & Muldoon 
einployed him. 


(The witness’ attention is now called to Complainant’s Exhibit 57, 
of March 8rd, 1882.) 


661 Q. Explain that. 

A. James *“Harduven and William Klein were contractors of 
Thomas Holt. I never employed them. 

662 Q. It was not your indebtedness ? 

A. No, sir; it was not my indebtedness. 

663 Q. Was it paid ? 

A. I believe not, sir. The referee found that there was not money 
enough due the contractor to satisfy that hen. 

664 Q. Theie was not money enough due from you to Holt? 

A. Not enough money due to Holt, and for that reason they got 

a personal judgment against Thomas Holt only. | 
84 665 Q. That must have been the last lien ? 
A. Yes, sir; that was the last lien. 

666 Q. Look at the paper now shown you, and say what it is and 
by whom it is signed ? 

A. It is a contract made for building two houses, known as Nos. 
348 and 350 West 39th street, entered into between Anna Maria 
Schreyer and Peter J. Vanerbilt, as to the mason work, for the sum 
of $10,500, dated the 21st day of May, 1872. 

667 Q. Who was the subscribing witness to that contract, Mr. 
Schreyer ? : 

A. John Schreyer. 

668 Q. That is yourself? 

A. Yes, sir. 

669 Q. Did you see Peter J. Vanderbilt and Anna Maria Schreyer 
sign that contract ? 

A. Yes, sir; they both signed in my presence. 

670 Q. Are those two of the houses mentioned in complaint? 

A. Yes, sir. 

671 Q. Mentioned and described in the complaint in this action ? 

A. Yes, sir. 

(Mr. Lindsey offers the paper in evidence, marked Def’t’s Exhibits 
I, of this date.) 

672 Q. Mr. Schreyer, did you hear the testimony of Mr. Gebhard 


in this proceeding ? 
A. I did. 
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6735 Q. You were present when it was taken? 

A. Yes, sir; I was present. 

674 Q. Will you explain, as briefly as you can, the nature of the 
transfer and sale to him of the 40th-street lot, and the subsequent 
mortgages thereon to the estate which was represented by Mr. Tap- 
pen, and the mortgages to your wife? State briefly in your own 

fay, as concisely as possible, a little history of that transaction. 

A. Well, I told Mr. Gebnard the house and lot 420 West 4th 
street. 

675 Q. The title of those lots was then in you—or the lease ? 

A. The title was in me. 
SO 676 Q. Suppose you include in that general question the 
corresponding arrangement with Mr. Ritchie, who bought 
the next door. Embrace them both. 

A. Well, that was about the same thing. I sold Gebhard and 
Ritchie, each, one of those lots (Gebhard’s was 420 and Ritchie’s 
was 422), for the consideration named in the deed. I do not know 
now what the consideration was exactly, but the deeds are in evi- 
dence. The sale was subject to a mortgage of $3,750—purchase- 
money mortgage—on each lot to Ellen Eliza Ward. Mr. Gebhard 
paid $1,100 in cash on taking title to this lot and gave back a mort- 
gage for the difference, payable by instalments. 

677 Q. And what was the amount of that mortgage? 

A. In the neighborhood of $5,000. 

678 Q. Tell us, now, about how much Ritchie paid and how much 
mortgage he gave back. 

A. Ritchie paid in the neighborhood of $300, as near as my mem- 
ory serves me, and he gave back a mortgage for a larger amount. 

679 Q. Both purchase-money mortgages being the same ? 

A. About the same, 1 think. Of course, 1 cannot give you the 
exact figures now. Ritchie paid something; it was a small amount ; 
it was not a great deal; he paid some money when he got the title, 
and then he paid every month on account of the mortgage. 

680 Q. Do you mean to say that he paid the $500 down at the 
time of the title, or was it paid along afterwards” 

A. He paid something down at the time; I am_ not positive 
whether it was $200 or $300; he paid asmall amount down,and the 
balance he paid every month something on account—paid so much 
on account of the mortgage that he gave back. 

681 (. He gradually reduced the mortgage by that means? 

A. Yes, sir; he reduced it considerably. After they had pur- 

chased these premises with the rear houses on they each 
S6 erected a small, frame, one-story building on the front of the 

lot, for themselves to live in, which they paid for out of their 
own means. It ran along until 1874, when they were desirous of 
having front houses erected. They cailed upon me and my wife at 
our present residence in 71st street and wanted to know if we would 
not assist them; they spoke more particularly to my wife. 

682 (). Assist them in what? 

A. In putting up front houses. They said that they could, per- 
haps, do a great deal better by having the front houses erected, and 
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that they could get a larger amount of rent and pay up in a much 
speedier time; and my wife agreed to assist them and advance them 
the necessary amount to erect the front houses and take back a mort- 
gage—a second mortgage—on the houses after they should mortgage 
them first for as much as they could get on first mortgage. She 
agreed to take back a second mortgage for the amount of money she 
would advance them during the progress of the houses. ‘They then 
made a contract with Peter J. Vanderbilt to do the mason work of 
those two houses. 

683 Q. Is that contract in evidence in this case? 

A. I believe it has been put in evidence in this case. 

684 Q. And it is known as exhibit number what? 

A. No. 45. That contract was entered into and Mr. Vanderbilt 
went on with the work, and when they were nearly completed they 
applied to Andrew Ward for a loan on those houses. 

685 Q. Who is Andrew Ward ? 

A. He is the agent of Frederick D. Tappan. 

686 Q. Who was the trustee of the estate of Ellen Eliza Ward? 

A. Yes, sir; who procured a loan for them of $10,000 from the 
estate on each nouse and lot, which money was applied, as far as it 
went, to the payment of the work and labor in erecting those houses. 

The balance was furnished by my wife. 
87 687 Q. What became of the mortgages then existing on 
the property ” 

A. The mortgages then existing, of $3,750, were retained and a 
mortgage taken for $6,250, so as to make it $10,000. 

688 Q. At the time of these loans of $10,000 on each of these 
houses and lots there was a mortgage held by your wife on each of 
$3,750 or thereabouts ? 

A. No, sir; those were the purchase-money mortgages held by the 
estate. My wife held second mortages. 

689 Q. Do you know whether the old $3,750 mortgages were wiped 
out? 

A. They were not. 

690 Q. They took new mortgages for $6,250 ? 

A. Yes, sir. 

691 Q. Making in all $10,000 held by the estate on each house ? 

A. Yes, sir; I am satisfied about that. I was under the impres- 
sion there was one mortgage, but there were really two held by Ellen 
Eliza Ward. 

692 Q. Now, when that was done your wife’s mortgages were can- 
celled ? 

A. Yes, sir. 

695 Q. To let these two $6,250 mortgages be ahead ? 

A. Yes, sir. | 

694 Q. IHlow was your wife paid for the mortgages she cancelled 
and the advances she made ? 

A. She took back mortgages on each house and lot. 

695 Q. On each house and lot ? 

A. Yes, sir; the mortgages mentioned in the pleadings. 
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696 Q. At the time of the erection of those buildings, Mr. Schreyer, 
had you a practical knowledge of building? 

A. Yes, sir. 

697 Q. Had Gebhard and Ritchie ? 

A. Neither one had a knowledge of building. 

698 Q. Were you engaged in any special business at that time? 

A. I was conducting the stair-building business. 

699 Q. You were then actively engaged in business ? 

A. Yes, sir. 

700 Q. How far away from these houses was your business lo- 
cated ? 

A. About two blocks. 
88 701 Q. What part did you take in the matter of superin- 
tendence of the erection of the buildings? 

A. I superintended the erection of the buildings at the request of 
Mr. Ritebie and Mr. Gebhard, to see that the buildings were erected 
according to the plans and specifications. 

702 Q.- Was the sale to Gebhard and Ritchie a sale in good faith 
or otherwise ? 

A. It was in good faith; bona fide in every particular. 

703 Q. Did you make any charge for your services in the matter 
of the superintendence of those buildings ? 

A. I did not. 

704 Q. Did you do any of the work in those buildings ? 

A. I did. 

705 Q. What part of the work? 

A. 1 put up the stairs and the wainscoting in the halls. 

706 Q. How were you paid for that? 

A. I was paid for it by making a charge against the premises. 

707 Q. And you got your money for it” 

A. Yes, sir. 

708 Q. How much was your bill against those houses? 

A. It appears in the statement which [ furnished to each one of 
these gentlemen. I could not tell you from memory what it was. 
It was over $400, I think. 

709 Q. Now, about the J39th-street property, Mr. Schreyer? Give 
usa history of that. 

A. From the very first’ 

710 Q. Yes, sir. 

A. In 1854 my father bought the leasehold premises 228 West 
dVth street (which premises are now known as 545) for 8500, 

711 Q. What was the size of that property ? 

A. 25 by half a block in depth—about 100 feet or a little less than 
100 feet. That was the same year | was married in. I hired the 
basement from my father in that building, and lived there with 
father for two or three montlis, or, perhaps, four months, when he 
saw a chance to buy a piece of property in Morrisania—two lots and 

one house—and he discovered that my wife had some money, 
SU and he thought that it would be a good idea to buy that 
property, and I thought that it would be a good investment 
to buy it, and she bought the property from my father for $500, 
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just what it cost him. My father then moved up to Morrisania, and 
we had the premises onrselves 
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719 Q You took the title to those leasehold premises in your 
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\. Yes, sir; through Edward Sharkey; and then, in 1872, she 
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prot in evidenee—the contract of Vanderbrlt. 
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you probably worth ? 
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A. Probably $20,000. 

723 Q. Were there any judgments against you at that dat 

A. There were not. 

724 Q. And do you mean to say that you were worth $20,000 at 
that time over and above all your debts? 

A. I have not the least doubt of it, sir. I did a great big busi- 
ness; I did the largest stair-building business of any stair-builder in 
New York at that time. , 

720 Q. How long did you continue th 

A. I continued in that business until February 15, LS76 

726 Q. Five years after these conveyances were made? 

A. Yes, sir. 

727 Q. How long after that did you remain solvent and carry on 
business ? 

A. I carried on business for five years after the conveyances were 
made. 

728 Q, And during that five years did you continue to be solvent 
or otherwise? 

A. I did continue to be solvent. 

729 Q. At all times? 

A. At all times. | 

700 Q. At the time of making those conveyances did you contem- 
plate making any changes, either in your business or in any of your 

Investments or property % 
91 A. None whatever. I carried on my business, and in- 
tended to carry on my business just the same as | had be- 


’ . 
at business, Mr. Schrever ? 


fore. 

791 Q. Did you contemplate assuming at that time or in the near 
future or in the distant future any contracts of an unusual character 
or different from those you had been in the habit of taking from time 
to time? 

A. No, sir; I did not contemplate doing any other business, ex- 
cept the stair-building business and which | understood thoroughly, 
and I always made money on my contracts. 

7o2 (). And upon about the same scale as you carried it on be- 
fore? 

A. The same precisely. 

733 Q. Was the ownership of your real estate essential to you for 
the conduct of that business ? 

A. It was not. 

734 Q. What real estate that you owned at that time, then, was not 
necessary for the conduct of your business? 

A. It was not, sir. 

735 Q. Independently of that real estate you had more than sufli- 
cient to carry on your business ” 

A. Yes, sir; and my credit was excellent, and I always paid my 
bills. ‘here ain't a lumberman on the west or east side of the city 
of New York but what I can go and buy lumber from, and my 
credit is good to-day. 

736 Q. In other words, you mean to say you are an honest man ? 

A. Yes, sir; I always tried to be an honest man. 
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over and above all your debts. Now, at the time you sold out your 


business, you say you found yourself with assets of only about Sb ,U00 


er, 
i, DEC 


744 # Well, how do you explain the reduction in your assets? 
A, Well, lexplain that in this way: that through the panic which 
873 [ lost considerable money In my business. 
745 Q. In what way - 
A. In contracts . lost money on contracts, people not paying me. 
746]. Well did your real estate depreciate any ? 

A. Yes, sir: and | d depre clation in real estate. 

747 (. Had you any real estate in 1873 and 1874? 

A. I had in 1875. 

748 Q. Was the real estate which you acquired in 1875 worth less 

1576 or worth more? , 

A. It was worth less and kept growing less. 

749 (. How much less? 

~ Well, I should say it depreciated 10 per cent. in one year. 

750 @. You say that you acquired that real estate in 1875‘ 

A. Yes, sir; I bought it in 1875 

| (). That is the Avent house ? 

A. Y es, wring 

792 Q. Which was afterwards conveyed to Pinkel ? 

95 A. Yes, sir. They depreciated from the time I bought 


them up to 1576 more than 10 per cent., and they kept on 
depreciating. 


. . . aie 
bhie hive QT SixA Vears boat you contin ue >] in busi- 


~ 


JOHN H. PLATT, ASSIGNEE, &¢. 65 

793 Q. Atthe time of your selling out your business, Mr. Schreyer, 
what business debts that you owed were then outstanding ? 

A. Pinkel and Welch. 

704 Q. Those are the claims they proved in bankrupte: 

A. Yes, sir. 

700 Q. That is all you owed ? 

A. Yes, sir. 

796 Q. Were you able to pay those debts at that time ? 

A. I could have paid them; yes, sir. 

757 Q. Why were they not paid at that time? 

A. Mr. Yinkel did not want his money ; he would rather that | 

— it and pay him interest on it. 
98 Q. Did you do so? 

7 Yes, sir; but I have not paid him any interest since that time. 

759 Q. How about Welch? What arrangement did you make 
w ith Welch about his debt? 

A. Well, Mr. Welch did not want his money. He did not press 
me for it. He had made a great deal of money out of me. I had 
dealt with him for twenty-three years—from the time I started busi- 
ness until the time I retired from business. 

760 Q. Since your bankruptcy have vou paid that debt of Mr. 
Welch ? 

A. I have not, only as being discharged by the court. 

761 (). Haven't you compromised it in some way . 

A. Yes, sir; it has been compromised since then. 

762 Q. I will ask the same question as to Pinkel’s debt. Has that 
been released and discharged ? 

A. That has been released and discharged; both Welch’s and 
Pinkel’s, 

(By Mr. TynG:) 

763 Q. Since Pinkel testified ? 

A. Yes, sir. 

764 Q. Mr. Schreyer, you spoke about living expenses in your 
testimony of Decetnber 2nd. What did you mean at that time by 

living expenses? You spoke in reference to your wife’s pay- 
O4 ing certain expenses of the house and you paying certain 

portions. What parts did she pay and what parts did you 
pay ? 

A. Well, what I meant by that was that my wife would, perhaps, 
go to the market once a week and get a dollar or a dollar and a 
half’s worth of marketing down in Washington market, which she 
would pay for herself; but all the provisions, &e., were paid by me. 
All the large bills were paid by me. | maintained and took care of 
mv family. 

765 Q. Mr. Schreyer, explain to me now how this Loomis debt 
was contracted, and what way you became liable upon that debt— 
the debt numbered on Exhibit 58 as number 7, $299.24. What was 
that for? 

A. The debt was incurred by me with Files& Youny. Thev were 
in the moulding business on Ninth avenue, from whom I had 
9—197 
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bought moulding, and they got me to cash a note of theirs for $200. 
When the note became due it was not paid, and consequently I did 
not pay the bill for mouldings that I owed. It appeared that John 
S. Loomis furnished them with the mouldings, and that they sold 
mouldings for him on commission here in New York, Loomis being 
a Brooklyn man and having a large mill over there, and they ad- 
vised him to sue me for these mouldings, to which action I would, 
of course, have had a perfect defense, but as I was then adjudicated 
a bankrupt I let the matter go and let them take a judgment by de- 
fault. I never attended to that. 

766 Q. And you supposed that that debt would be offset by the 
debt due to you from Files & Youny? 

A. Yes, sir. 

767 Q. As a matter of fact, there was no privity between you and 
Loomis in regard to that debt? 

A. No, sir; nane atall. The first time I ever saw him was before 
Register Little. 

768 Q. And the amount of his debt is more than overcome by 
sums due you by Files & Youny ? 

A. Well, it would have been balanced, I suppose. 

769 Q. Has that judgment since been satisfied ? 

A. It has. | 
95 770 Q. And stands satisfied to-day ? 
A. Yes, sir. : 

771 Q. Are there any other debts on that list which you desire to 
explain in the same way as you have that of Loomis? 

A. Well, the claim of Harris Aronson was a borrowed note. I 
never received any value for it; that was a note I loaned. I never 
had any dealings with him; but that with all the other claims has 
been satisfied, and I have been discharged froin all of them. 

772 Q. The Harris Aronson note was a note that should have 
been paid by the person who was accommodated ? 

A. Yes, sir. 

773 Q. But that claim is satisfied ? 

A. Yes, sir, and discharged. 

May 3rp, 1882. 

JOHN ScHREYER called for further cross-examination, and exam- 
ined by Mr. Linpsay: 


774 Q. At the last examination, Mr. Schreyer, questions were put 
to you touching the amount of your personal assets at the time you 
sold out your business to Pinkel and Garrison. Did you omit any- 
thing from that estimate? 

A. I omitted the mortgage of $5,000 which I held against the 
house owned by James Dunseith, which was assigned to Peter J. 
Vanderbilt. 

770 Q. And which was the basis of his claim against you in the 
foreclosure suit and in the present proceedings ? 

A. Yes, sir, and in this proceedings, I presume. 

776 Q. Now, what did you pay for that mortgage ? 


Objected to by Mr. Tyng as immaterial. 
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A. I paid five thousand dollars for it less the expenses of the ex- 
amination of the title. 

777 4. So that it was an additional asset of $5,000, according to 
your then best judgment? 

A. Yes, sir. 

778 Q. And as a matter of fact it has cost you $5,000? 

A. Yes, sir. 
96 779 Q. Was it an investment of yours? 
A. It was. 

780 Q. That mortgage was your individual property and not your 
wife’s property ? 

A. It was my individual property. 

751 Q. And stood in your name? 

A. Yes, sir. 

782 Q. By reference to Complainant’s Exhibit 45, of March 3rd, 
1882, I observe a clause reading as follows: “ Five thousand dollars 
by assignment of a bond and mortgage held by John Schreyer on 
the property of Anna Marie Schreyer, No. 350 West 42nd street, New 
York city.” Is that the same mortgage as to which you have testi- 
fied just now ? 

A. Same mortgage. 

783 Q. At the time of the execution of this contract, Exhibit 45, 
had its terms been previously talked about before being reduced to 
writing ? 

A. Yes, sir. 

784 Q. Between whom? 

A. Between Mr. Vanderbilt and myself. 

785 Q. And as a part of those terms the subject of this mortgage 
was mentioned ? 

A. Yes, sir; when he estimated on the mason work on these two 
houses built by Ritchieand Gebhard on 40th street he was informed 
that whoever did the mason work there was expected to take this 
mortgage as part payment, and he said that he knew all about it. 

786 Q. Was there a mortgage prior to this upon the premises 
covered by that mortgage ” 

A. A prior mortgage ? 

787 Q. Yes, sir. 

A. Yes, sir; there was a prior mortgage of $16,000. 

788 Q. At that time you were a large dealer in real estate, Mr. 
Schreyer, for yourself and others, were you not ”? 

A. Well, I had built houses. 

789 Q. You had bought and sold houses, had you not? 

A. Yes, sir; I had bought and sold houses. 

790 Q. Were you a competent judge of the value of real estate in 
those days? 

A. Yes, sir; I was a competent judge of real estate in those 
days. 


97 791 Q. What was the then market value of the house on 


12d street, known as the Dunseith house, upon which this 
; 


mortgage was a lien ° 
Objected to by Mr. Tyng as immaterial. 
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A. It was worth at least from $30,000 to $35,000. 

792 Q. And this $5,000 mortgage, as to which you have testified 
and which was by you assigned to Vanderbilt, was second to the 
mortgage of $16,000? 

A. Yes, sir. 

793 Q. Now, can you state whether before entering into this agree- 
ment Mr. Vanderbilt examined the mortgaged premises with a view 
of satisfying himself as to the value of the second mortgage proposed 
to be assigned to him under this contract? 

A. He did, and he also stated to me 

794 Q. Well, what did he state in reference to it? 

A. He said he knew about the value of that property, because he 
had estimated for the building of the house for Mr. Dunseith—esti- 
mated for erecting the mason work of that house. He made a prop- 
osition of what he would do the work for to Mr. Dunseitli, according 
to the plans and specifications. 

795 Q. You mean a proposal ” 

A. Yes, sir; a proposal. 

796 Q. Or rather an estimate? 

A. Yes, sir; an estimate. He gave him an estimate of what he 
would do the mason work of that house for to Mr. Dunseith; that 
he knew all about the property; knew just what it cost to build the 
house, and knew what the lot was worth; and he expressed himself 
as perfectly satisfied with that mortgage. He said he knew it was 
perfectly good. 

797 Q. Do you know what it cost to build the house on that lot? 

A. I think it cost in the neighborhood of $20,000—the mason 
work and the carpenter work. 

793 Q. Was it a comparatively new house at the time of this con- 
tract ? 

A. Yes, sir; it was a comparatively new house, about one year 
old, when Mr. Vanderbilt took the assignment of the mort- 

gage. 
9S 799 —. And do I understand you to say, Mr. Schreyer, that 
this $5,000 mortgage was then owned by you in addition to 
the assets as to which you testifield you were possessed on tlre last 
examination, at the time of the sale of your business to Pinkel & 
Garrison ? 

A. No, sir; up to the time that I assigned the mortgage to Mr. 
Vanderbilt. 

800 Q. If I have made a mistake about that, place [please] ex- 
plain it. 

A. I owned the mortgage up to the time that I assigned it to Mr. 
Vanderbilt. | 


(Mr. Tyna :) 
801 Q. You did not own it, then, when you sold out to Pinkel & 
Garrison? 
Mr. LinpsAy: One moment; I have not got through with this 
witness yet. 
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(No response.) 


802 Q. Do you recollect the date of the assignment of that mort- 
gage to Vanderbilt? 

A. I think it was May 5, 1874. 

803 Q. And you sold to Pinkel & Garrison in 1876” 

A. February 15, 1876. 

804 Q. Then you don’t mean to say that this was an asset of 
yours at the time that you sold out to Pinkel & Garrison ? 

A. No, sir; I don’t mean to say that. 


By Mr. Tyne: 


805 Q. Have you any books and papers from which you can state 
what was your financial condition on the first day of February, 
1871, at the time you transferred all this property to your wife? 

A. I had books. 

806 Q. The question is, Have you got them now? 

A. I have not got them now; they got lost through my bank- 
ruptey proceedings, which I testified to several times. I don’t know 
where they are. They got lost and I can’t find them. 

807 Q. There are no books, then, in existence to-day, so far as 
you know, from which vou could state positively what was your 

financial condition at that time? 
99 A. No, sir; but I can from memory, which I have already 
done. 

808 Q. When last did you have any books 

A. One moment. I will say right here that here is one hook 
which shows that I deposited twelve thousand dollars in January, 
1871, which came from the German Savings Bank in one payment 
to me. | 

809 Q. When last did you have any books of account from which 
you could state positively your financial condition on the first day 
of February, 1871, or thereabouts ? 

A. When they were before Register Little, when you had me 
under examination with my books present. 


(By Mr. Lixpsay:) 


810 Q. In what proceedings? 
A. In the proceedings of John Schreyer, bankrupt,and Mr. Tyng 
was the opposing counsel. 


(By Mr. Tyna:) 

811 Q. What books did you then have which showed your finan- 
cial condition on that day—on the first of February, 1871? 

A. Oh, I had half a dozen books or so. 

§12 Q. Enumerate them, if you please. 

A. Well, I had books where [| kept my accounts in of money 
which I received and money which I paid out, contracts which I 
entered into, the amounts of the contracts, money received on ac- 
count of the contracts, «c. 
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813 Q. Are you able to state now from your memory your exact 
financial condition on the Ist day of February, 1871? 

A. My financial condition was at that time at least $20,000 in 
excess of all my indebtedness. 

814 Q. How much did your assets on that day amount to? 

A. Twenty to thirty thousand dollars. 

815 Q. Can you come any nearer than that ? 

A. That is about as near as I can come to it. 

816 Q. How much did your debts amount to on that day? 

A. In my business ? 

817 Q. I mean all the money you owed on that day ? 

A. Well, in my individual business as stair-builder I don’t assume 

that I owed more than from five hundred to a thousand dollars. 
100 ‘There was money due the contractors for building those 

houses in 126th street, which would have been paid had it 

not been that the subcontractors filed liens, and they were 
afterwards paid. 

818 Q. Then, in addition to and outside of these liens and any 
obligations that you had to pay them, do you now state that on or 
about the first day of February, 1871, you did not owe over $500? 

A. Not in my business; no sir. 

819 Q. In any way? 

A. In any way. 

820 Q. Let us have that perfectly clear. Then I understand you 
to say that, putting aside all claims by the lienors who had filed me- 
chanics’ liens, the only indebtedness that you owed to anybody upon 
the first day of February, 1871, or thereabouts, was the sum of $500 
or $1,000? 

A. Yes, sir; to the best of my recollection. It is a good while 
ago, and you can’t expect me to come within a few hundred dollars 
either one way or the other. 

821 Q. Can you come within a thousand dollars? 

A. I think I have come within a thousand dollars. 

822 Q. Will you swear that vou did not owe on that first day of 
February or thereabouts, exclusive of those claims for which the 
liens were filed, over 85,000 ? 

A. Well, if you go into the matter of bonds and mortgages, I cer 
tainly did owe more, but those debts were secured by the bonds and 
mortgages. 

§23 Q. Will vou swear that you did not owe at that time, exclu- 
sive of those liens, more than $10,000 ? 

A. In the shape of bonds and mortgages? I admit that I owed 
more than that in the shape of bonds and mortgages on property 
for which my bonds were out. 

824 Q. You owed a good deal more than that? 

A. If you are driving at that, you might find it on the records. 

825 Q. If the bonds and mortgages were included, you owed 
more than ten thousand dollars? 

A. I presume I did. 
101 826 Q. Excluding all bonds and mortgages and excluding 
the mechanics’ liens, do you mean to say that you did not, on 
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or about the first day of February, 1871, owe more than five hun- 
dred dollars or more than a thousand dollars? 

A. I don’t think I did. 

827 Q. Will you swear that you did not? 

A. I cannot swear to it. If you can produce anybody that I owe 
any money to, bring them on. You prove it,and you prove what I 
owed at that time. I cannot come any nearer to it than that I 
have testified to. 

828 Q. Are you able to swear that at that time, excluding all 
bonds and mortgages which you owed and excluding these me- 
chanics’ liens, you did not owe on open debts more than $5,000? 

A. I don’t think I did. 

829 Q. Well, will you swear you did not? 

A. I don’t know. Iam swearing to the best of my recollection. 

830 Q. You won’t swear, then, that you did not owe over $5,000? 

A. I don’t think that I owed that, nor half of it. 

$31 Q. The question is, will you swear to that? 

A. I won’t swear to anything that I cannot say positively about. 

832 Q. Will you swear that, on the same conditions, you did not 
owe over $10,000? 

A. Yes, sir. 

833 Q. But you will not swear that you did not owe over $5,000? 

A. Well, I think I can swear positively that I did not owe over 
$5,000. 

834 Q. Well, do you swear positively ? 

A. Well, I don’t want to swear to a thing positively that I don’t 
know; but, if my memory serves me right, | don’t think I owed 
over one thousand dollars. If you can produce any persons that 
will show that 1 did owe more at that time I should be very happy 
to have you produce them. : 

$35 Q. But you won’t swear any more definitely than you have 
sworn ? 

A. No, sir. 

836 Q. Now you have a distinct recollection that at that time 
your personal assets amounted to twenty thousand dollars ? 

A. Yes, sir. 
102 837 Q. You are perfectly sure upon that subject ? 
A. Yes, sir. 

838 Q. Now, will you state what that twenty thousand dollars con- 
sisted of ? 

A. It consisted of money due me for work and labor performed. 

839 Q. What else ? 

A. My deposit in the bank. 

840 Q. What else? 

A. My business, stock on hand, engine and boiler, horses and 
wagon, tools, benches, belting, pulleys, shafting. 

841 Q. Is that all” 

A. Well, that is about enough, I guess. 

842 Q. The question is, Is that all that you can remember ? 

A. All that I can remember—yes, sir. 
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843 Q. Now, do you know how much money was due you in that 
business at t that time? 
A. Well, I don’t know exactly. 
844 Q. Have you any idea? 
A. I think I had in the neighborhood of ten or fifteen thousand 
dollars standing out from different parties. 
845 Q. Will vou swear positively that you had ten or fifteen thou- 
sand dollars standing out? 
A. I think I can swear to it. 
846 Q. Well, do you swear to it? 
A. To the best of my knowledge and belief, that is the way I swear. 
I have not got my books, but if I had I could tell you to the dollar 
how much I had standing out. I had some very large contracts in 
those years. 
847 Q. Can yourstate any human being who owed you, on the first 
day of February, 1871, or thereabouts, any money whatever ? 
A. Yes, sir. 
848 Q. Please state who owed you any money at that time. 
A. E.S. Higgins & Co. 
849 Q. How much did they owe you on that day ? 
A. Perhaps ten thousand dollars; from five to ten thousand dol- 
lars. 
850 Q. E. 5S. Higgins & Co. owed you on that day from five to ten 
thousand dollars? 
A. On or about that time. I couldn't say that they owed it to me 
on that day exactly. Perhaps my payment was not due 
103 —suntil a month or two or three months after that day. 
851 Q. Who owed you any money whatever on that first 
day of February, 1871? 
A. James Daily. 
852 Q. Who is he and where does he live ? 
A. He is a builder in the city of New York. 
853 Q. And how much did he owe you on that day ? 
A. In the neighborhood of three, four, or five thousand dollars. 
854 Q. That you state positively ? , 
A. Yes, sir. 
855 Q. Well, do you state positively that Higgins owed you any 
mouvey whatever in the winter of 1870 and 1871? 

A. As far as my memory serves me, they did. 

856 Q. Do you know whether or not the contract that you had 
made with Higgins, under which this money was owing, as you 
said, was made before or after the first of February, 1871 ? 

A. The contract must have been made before. 

857 Q. Do you know whether it was or not? 

A. I don’t remember, Mr. Tyng; I don’t remember. It is an easy 
matter for me to find out. I can go to Mr. Higgins and find out. 

858 Q. But vou don’t know now ? 

A. No, sir; I don’t. 

859 Q. Now, who, besides Higgins and Daily, owed you any money 
on the first of F ebruary, 1871” 

A. Thomas Wilson. 
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860 Q. Where does he live? 

A. He lives in Harlem. 

861 Q. And whereabouts ? 

A. 128th street near 4th avenue. 

862 Q. And where does Mr. Daily live? 

A. I don’t know. 

863 Q. When last did you know where he lived ? 

A. The last time I knew where he lived he lived in 19th street be- 
tween 8th and 9th avenue. 

864 Q. And how long ago was it that you knew that he lived 
there ? 

A. Seven or eight years ago. 

865 Q. And since then you have no idea where he has lived ? 

A. I have no idea. 
104 866 Q. Now, who else besides Higgins, Daily, and Wilson 
owed you any money on or about the first day of February, 
1871? 

A. Oh, various other people that I worked for. 

867 Q. Can you mention the names ? 

A. I can’t remember them. 

868 Q. You can’t remember who owed you or what amount they 
owed you? 

A. I couldn’t state the names from memory. 

869 Q. Or the amount you say they owed ? 

A. No, sir; nor the amounts they owed. 

870 Q. How much did Mr. Wilson owe you at that time ? 

A. Mr. Wilson may have owed me three or four thousand dol- 
lars. 

871 Q. Do you know whether he did or not? 

A. Well, I couldn’t say, but I did a great deal of work for him. 
I put up the stairs in the church in 42nd street and Madison ave- 
nue, where your worthy brother was minister and pastor, and 
that was a big contract there, putting up those stairs. 

872 Q. Well, never mind about my brother. And you say that 
the money that was due you from that church was due on the first 
day of February, 1871? , 

A. I won’t say that because I don’t remember the time. 

873 Q. Do you mean to say that those stairs were put up about 
that time? 

A. I think those were put up in about 1571 or 1872, but I won't 
be positive. 

874 Q. As to the indebtedness that Wilson owed you, you can’t 
say it was about February 1, 1871? 

A. It may have been about that time, but I am not positive; but 
I am positive he owed me at that time. That is not the only work 
I did for him; I did a great deal of work for him. 

875 Q. Do you know how much he owed you at that time ” 

A. I say perhaps two or three thousand dollars. 

876 Q. Will you swear that he did owe you some money at that 
time ? 

A. Yes, sir. 

10—197 


74 JOHN SCHREYER, INDIVIDUALLY, &¢., VS. 


77 Q. Two or three thousand dollars ? 
A. Yes, sir. 
105 878 Q. On the first of February, 1871 ? 
A. Yes, sir. 

879 Q. That you swear to positively ? 

A. Yes, sir. 

880 Q. Now, I understand you to say that about the first of Feb- 
ruary, 1871, you sold the premises 420 West 40th street to George 
Gebhard, your brother-in-law, and the premises 422 West 40th street 
to Matthew L. Ritchie? 

A. Yes, sir. 

$81 Q. And I understand you to say that Mr. Gebhard paid on 
account of the purchase-money of those premises some $1,100? 

A. Yes, sir. 

§82 Q. Did he pay that sum to you? 

A. He paid it to me and my wife. 

883 Q. Where did he pay it, and to whom, and how? 

A. He paid $600 of it in the office of Mr. Holburrow, the com- 
missioner of deeds, before whom the deeds were acknowledged and 
the mortgages acknowledged, both, and $500 he had deposited with 
my wife on interest before he had bought this house, which made 
$1,100. 

884 Q. Well, did he make that payment to you or to your wife? 

A. He made it in the presence of both of us; I don’t know 
whether he handed me the money or whether he handed it to my 
wife. 

885 Q. Was the $600 that was paid you in Mr. Holburrow’s office 
your money ? 

A. It was after it was paid. 

886 Q. Was the $500 which had been deposited with your wife 
your money also? 

A. It was when Mr. Gebhard paid it to me. 

887 Q. Well, did your wife hand over the $500 to him ? 

A. She gave it to me afterwards; she accounted to me for the 
$500. 

888 Q. Did she hand you the $500 in money ? 

A. Of course; in our settlement I was paid that money. 

889 Q. I understand you to have testified that your wife brought 
certain money with her to thiscountry. Do you know now, after all 
this examination, how much she really brought to this country ? 

A. As near as I am able to state, it was between $2,500 and 

$3 000. 
106 890 Q. And have you any idea where she got that money 
from ? 

A. I think she got it from her parents when she left Germany, as 
her portion of her patrimony—as her portion of the estate. ; 

891 Q. Do you understand that her father was the owner of prop- 
erty ? 

A. Yes, sir; he was a large mill owner: he had a mill. 

892 Q. And tlis $2,500 that she had was derived out of her 
father’s estate ? 
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A. What she derived from her father’s estate and what she had 
earned in the old country and what she had earned in this country 
before I married her. 

893 Q. So that in 1854, when you married your wife, her personal 
property amounted to from $2,500 to $5,000? 

A. Yes, sir. 

894 Q. You have spoken of leasehold property. I understand you 
to mean that the Rapelyea estate were in the habit of renting out 
to certain parties lots 25 by 100 at a nominal rent, payable from 
year to year, and that the partics to whom those lots were rented 
erected small frame houses upon the lots; is that so? 

A. That is so. 

895 Q. And that the frame |. vuses were erected at their own cost, 
and that they were allowed to retain the lots under that rental— 
nominal rental—until the lots were sold ? 

A. Yes, sir. 

896 Q. I understand, then, that there was one of those houses 
owned by your father ? 

A. That is so. 

897 Q. And that he was the lessee of the lot on which that house 
stood ? 

A. He was not the original lessee—no, sir; he bought from the 
lessee. 

898 Q. That after he bought that house he became the lessee of 
that lot, did he not,on which it stood ? 

A. I presume he did. 

899 Q. And that is what you mean by the leasehvid property 
which vour wife bought from your father for $500? 

A. Yes, sir. 

900 Q. She bought the house which was on the lot, and 
107. bought the right to use the lot at a nominal rent, until it 
should be sold ? 

A. She took the same right to the lease of the lot as my father got, 
aud my father took the same right to the lease of the lot as the 
former man had. He did uot erect the building on it; it was on 
already. 

901 Q. Then I understand vou to say that a man by the name of 
Gunther, next door to vou, had a similar lease on the present prem- 
ises, No. 850 West 39th street, and in a similar manner owned a 
small house upon it? 

A. That is correct. } | 

902 Q. The house that your father owned was the present No. 548 
West 59th street ? 

A. Yes. sir. 

903 Q. Then I understand you to have testified that out of this 
$2,500 or $3,000 which your wife had at the time you married her 


ne 


she paid $500 to your father for his rights in No. 348 West 39th 


_ street ? 


A. Correct. . 
904 Q.’ And that she subsequently paid another $500 of this $2,500 
to Gunther for his rights in the property 350 West 3th street ? 
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A. Yes, sir. 

905 Q. How long after your wife acquired that interest in those 
lots did your father leave the premises ¢ 

A. I think he left in the course of afew months after that. 

906 Q. These houses on 348 and 350 West 39th street, after they 
became the property of your wife, were occupied by a number of 
families, were they not ? 

A. Yes, sir. 

907 Q. You yourself, with your wife, lived in 348 West 39th street ? 

A. Yes, sir. 

908 Q. And you rented toa number of families the little house on 
o00 ? 

A. Yes,sir; and also rented out portions of the premises 348. We 
only occupied one-half of the basement. oo 

909 Q. Then your wife’s tenants, in respect to that property, were 
the occupants of all the residue of No. 348, except one-half of the 
basement, and the whole of the house on 350? 

A. Yes, sir. 
108 910 Q. And in respect of that property she collected the 
rents up to the time that the premises were torn down, in 1872, 
when the two large houses were built upon it? 

A. Yes, sir. 

911 Q. Then I undersiand you that whatever rights she required 
in and to those premises—348 and 350 West 39th street—were ac- 
quired by the disbursement of a thousand dollars out of tais $2,500 
which she had? 

A. Yes, sir. 

912 Q. Now, you say that she gave you, out of this $2,500, $500 to 
put up a shop with? 

A. Yes, sir. 

913 Q. What lot was that on? 

A. 390. 

914 Q. ‘Then I understand you to say that of those $2,500 the 
residue, $1,000 or $1,500, she had given to you from time to time ? 

A. Yes, sir. 

915 Q. To use in your business ? 

A. Yes, sir. 

916 Q. So that all the $2,500, which she had at the time of your 
marriage, she parted with in the way you have just stated ? 

A. Correct ; right. 

917 Q. How long did you occupy the basement of this house— 
o48 ? | 

A. I think we occupied it for about a year and a half or two 
years. ; 

917 Q. Now, how many rooms were there in that half of the base- 
ment which you occupied ? 

A. Two rooms. 

919 Q. A bed-rocm and an outer room ? 

A. Yes, sir. 

920 Q. Then where did you move? 

A. Then we took the half of the first floor. 
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921 Q. After that you took the half of the first floor? 

A. Yes, sir. 

922 Q. Then how many rooms did you have on the first floor ? 

A. We had two more rooms. 

923 Q. When you say that you had two more rooms do you mean 
that you had four rooms altogether? 

A. We had two rooms on the first floor and two in the basement, 
which made four rooms. 

924 Q. How. long did you occupy the half of the first floor and 
the half of the basement of 5485 West 3Uth street? How long after 

your marriage, | mean ? 
109 A. Well, 1 suppose, to the best of my recollection, that we 
must have lived there some seven years, until about 1861, 

when we moved up to 48th street, into a three-story brown-stone 
house. | 

925 Q. In 48th street? 

A. Yes, sir. 

926 Q. And who owned that house? 

A. I think that house was owned by George Smith at the time. 

927 Q. How much of the room in the 48th-street house did you 
occupy ? 

A. We occupied the whole of it. 

928 Q. Do you know the number? 

A. I don’t know the number; no, sir; it was on the north side, 
between Sth and 9th avenues. 

929 Q. Where did your wife take the boarders as to which you 
have testified ? 

A. She boarded them in 348 West 39th street. 

930 Q. This Mr. Garrison and Mr. Beck ? 

A. Yes, sir. 

931 Q. They both boarded with you in 348? 

A. Yes, sir. | 

932 Q. After you took the second floor or while you had the base- 
ment? 

A. While we lad the basement. 

933 Q. And slept in the place? 

A. No, sir; slept in the shop. 

934 Q. Now, how much money between 1854 and 1870 had your 
wife taken in, all told, from taking in boarders ? 

A. Well, I will have to go into computation. She took in five 
dollars a week from each. 

935 Q. Well, figure it, piease, as near as you can come to it. 

Mr. Lindsay objects to the witness computing anything at all, and 
instructs the witness not to answer. 


936 Q. You say, then, that during the period from 1854 to 1871 
your wife had two men boarding with her, during those whole seven- 
teen years? 

A. Well, I don’t say that. 
110 937 Q. How many years did she have those two men 


boarding with her? 


78 JOHN SCHREYER, INDIVIDUALLY, &¢., VS. 


A. She had them at least, I think, ten years. 
938 Q. You think, then, that she had those two men boarding 
with her about ten years ? 


A. Yes, sir. 
939 Q. And during that ten years they paid her generally $10 a 
week ? 


A. Yes, sir. 
940 Q. Which would be about $500 a year for the two? 
A. I have not computed it. 


Mr. Lindsey objects on the ground that it is a mere question of 
computation. 


941 Q. Did she, then, as a matter of fact, receive from these 
boarders about $500 a year for about ten years ? 

A. Certainly, sir. 

942 Q. Now, then, how much did your wife receive from the rents 
of these premises, 548 and 350 West 359th street, between the time 
she acquired the leasehold, as you term it, until the year 1871? 

A. In the neighborhood of fifty or sixty dollars a month. 

43 Q. For both properties 

A. Yes, sir. 

944 Q. Then that would be about six or seven hundred dollars a 
year for about sixteen years, Wouldn’t it? 

A. Yes, sir. 

945 Q. Or in the neighborhood of ten thousand dollars? 

A. Yes, sir. 

946 Q. Now, then, had your wife any preperty, or did she up to 
1871 acquire any property except this two thousand five vents dr 
dollars or thereabouts which she had when she was married, this 
five thousand dollars or thereabouts which she received from the 
boarders, and the ten thousand dollars or thereabouts which she re- 
ceived from the rents? 


Objected to by Mr. Lindsey upon the ground that this is a re- 

opening of the main examination of the witness, and that 

111 ‘this is merely a redirect examination and should be confined 
to the subjects of the cross-examination. 


A. I think not. 

947 Q. So that on or about the first of February, 1871, before you 
conveyed this real estate to her, her separate estate was about sev- 
enteen thousand five hundred dollars? 

A. About, I should say. 

948 Q. And that seventeen thousand five hundred dollars at that 
time, I understand you to say, had been received by you and was 
held by you as her banker? 

A. Yes, sir. 

949 Q. And, so far as any of it was in money and not invested 
anywhere, it was on deposit to your credit, to your personal credit, 
in the West Side Bank ? 

A. Except her own account. 
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950 Q. Except such as might have been at that time in her own 
account in the West Side Bank ? 

A. Yes, sir. 

951 Q. Well, if, therefore, the fact turns out to be that her account 
in the West Side Bank was not opened until after 1871, then all of 
this money which constituted your wife’s separate estate, so far as 
the same was money not deposited anywhere, was on deposit to your 
credit in your account in the West Side Bank ? 

A. Yes, sir; and the accumulation of interest on that amount. 

952 Q. Who paid your wife any interest upon any of that de- 
posit ? 

A. There was no interest paid, but it drew interest. Any money 
she advanced me for my private use in my business I agreed to pay 
her interest on. 

953 Q. Now, I understand you to say that during all that time 
that vou were receiving this money, amounting to seventeen thou- 
sand five hundred dollars or thereabouts, from your wife you per- 
sonally never kept any account with her, and that no account was 
ever kept between you, except such as she kept in this little memo- 
randum book as to which you have testified ” 

A. That account we kept between ourselves. 
112 954 Q. The account you have testified to, I believe, was kept 
by your wife, you said? 

A. By her with my knowledge and consent. 

955 Q. But you yourself kept no account separate from what she 
kept? 

A. No, sir; because it was not necessary. 

956 Q. Now, when you came to purchase the premises 548 and 
300 West 59th street, | understand you to say that you paid for those 
premises two thousand five hundred in cash and gave a mortgage 
for six thousand dollars ? 

A. I so stated. 

957 Q. Was that two thousand five hundred dollars which you 
paid in cash a part of this money which your wife had on deposit 
with you? 

A. Well, it may have been. 

95S Q. Well, was it, asa matter of fact? 

A. I think likely that some of it went there; I think it altogether 
likely. 

959 Q. Well, do vou know whether it was or was not? 

A. Well, I say I think it altogether likely that some of it was 
money from my wife that | had on deposit. 

960 Q. Are you able to state now that that two thousand five 
hundred dollars cash paid on account of the purchase of the preim- 
ises 348 and 350 West Sth street was your money or your wife’s 
money ? ! 

A. I think part of it was mine and part of it hers. 

961 Q. Which was yours and which was hers ? 

A. Perhaps half and half—balf mine and half hers. 

962 Q. The mortgage for six thousand dollars which you gave on 
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the purchase of that property, 348 and 350 West 39th street, was 
your personal mortgage bond and mortgage, was it not? 

A. I believe so. 

963 @. You remember so, don’t you ? 

A. I don’t remember whether she signed the mortgage or not; 
she may have; I don’t know. 

964 Q. You remember it was your personal bond ? 

A. Yes, sir: I remember it was my personal bond. 

965 Q. And you say that that property, 548 and 550 West 

113 39th street, was paid, so far as the two thousand five hundred 

dollars cash was concerned, by one thousand two hundred 

and fifty dollars of your own money and one thousand two hundred 
and fifty dollars of your wife’s money ? 

A. I have not the least doubt of it. 

966 Q. It was all paid—actually paid—by you, was it not? 

A. Yes, sir. 

967 Q. But vou paid one thousand two hundred and fifty dollars 
out of your own funds and one thousand two hundred and fifty 
dollars out. of her seventeen thousand five hundred dollars, or there- 
abouts ? 

A. Or thereabouts ; yes, sir. 

968 Q. Now, in 1872, after having conveyed these premises 348 
and 350 West 3th street to your wife you proceeded to erect a couple 
of houses on those premises ? 

A. She erected them; she had them erected. 

969 Q. Well, you paid for them, did you not, out of her money? 

A. Yes, sir; at her request. — 

970 Q. Out of her money ? 

A. There is no doubi about it at all. 

971 Q. Now, how much money did you pay out for the erection 
of those houses on 348 and 350 West 59th street ? 

A. I think the amount of the contract—PTeter J. Vanderbilt re- 
ceived ten thousand five hundred dollars. 

972 Q. And who received any more? 

A. John F. Moore. 

975 Q. And how much did he receive? 

A. In the neighborhood of five thousand dollars. 

974 Q. And what else was paid on account. ? 

A. I can’t remember. 

975 Q. Haven't you testified that to build those houses cost about 
twenty thousand dollars ? 

A. Well, I couldn’t tell you. 

976 Q. What is your present recollection ? 

A. I know these two contractors received in the neighborhood of 
fifteen thousand or sixteen thousand dollars. 

977 (. Can you state about how much more the buildings cost ? 

A. | can't any more definite than I did heretofore. They cost in 

the neighvoorhood of twenty thousand dollars; perhaps less. 
114 975 Q. That twenty thousand dollars, I understand you, 

then, Was advanced by you or paid by you out of your wife’s 
money in your possession ? 
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A. Yes, sir. 

979 Q. So that you had received altogether from her about seven- 
teen thousand five hundred dollars and had paid out, when those 
houses were completed, for her account in the neighborhood of twenty 
thousand dollars? 

A. Well, 1 can’t exactly say, you know. 

980 Q. That is about it, isn’t it? 

A. About it. You may be just exactly right and possibly not. 
That is pretty near it. 

981 Q. Now, then, when you come to the 40th-street houses, you 
say that certain moneys were advanced to build the two new front 
houses in 1874, upon 420 and 422 West 40th street ? 


Mr. Lindsay objects to this line of examination upon the ground 
that it is a reopening of the direct examination and is not proper on 
redirect examination. 


A. Certainly. 

982 Q. Any moneys that were advanced in regard to the building 
of those houses were personally advanced by you, were they not? 

A. They were disbursed by me. 

983 Q. Actually disbursed by you? 

A. Yes, sir. 

984 Q. Who negotiated with Mr. Vanderbilt and Mr. Moore the 
contracts for building the houses on 348 and 350 West 39th street ? 

A. Who negotiated the contract? 

985 Q. Yes, sir. 

A. Well, Mr. Vanderbilt came of his own accord. 

986 Q. Well, that may be. 

A. Mr. Vanderbilt had negotiations with my wife and myself. 

987 Q. Did he ever see your wife on the subject? 

A. Yes, sir. He negotiated with my wife and myself. 

988 Q. Are vou perfectly confident that Mr. Vanderbilt ever spoke 
to your wife upon the terms of that contract before the contract was 
signed by Mrs. Schreyer? 

A. There is no doubt about it at all. 
llc 989 Q. Are you positive ? 

A. Yes, sir; I am positive, for he came in my house be- 
fore the contract was signed and after it was signed and talked about 
building those houses. 

990 Q. Are you confident that Mr. Vanderbilt negotiated with 
your wife personally as to the terms upon which he would build 
those houses ? 

A. Yes, sir; in my presence. 

991 Q. You heard him negotiate with your wife? 

A. Yes, sir. 

992 Q. Before the contract was signed by her? 

A. Yes, sir. 

993 Q. Are you as positive of that as of everything else that you 
testified to? 

A. Yes, sir; and I think I have been quite positive. 

994 Q. When this money was advanced for the erection of the 
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houses on 420 and 422 West 40th street it was advanced upon the 
contract with Mr. Vanderbilt (so far as Mr. Vanderbilt received any 
money), which has been put in evidence (Exhibit 45)? 

A. Yes, sir. 

995 Q. When first did you hear anything said to you about being 
put into bankruptcy ? 

A. Some titme in 1878. 

996 Q. From whom did you first hear that any proceedings were 
taken to put you into bankruptcy? 


Objected to by Mr. Lindsay as immaterial. 


A. I don’t remember now. 

997 Q. You haven’t any idea when or from whom you first heard 
of these bankruptcy proceedings ? 

A. I have already stated that I first heard it about the year 1575. 

998 ]. From whom? 

A. I think Mr. Welch and Mr. Pinkel and perhaps one or two 
others mentioned the fact to me that they were going to put me into 
bankruptcy. 

999 Q. You think that those gentlemen mentioned that to you 

before the proceedings were commenced ? 
116 A. Perhaps they did. 


Objected to as immaterial. 


1900 Q. Do you know that they did? 

A. Well, I think they did. 

1001 Q. Have you a present recollection that they did? 
A. My best recollection is that they spoke to me about it. 
1002 Q. Who spoke to you about it? 


Objected to by Mr. Lindsay. 


A. I have mentioned them. 

1003 Q. Did Pinkel and Welch both speak to you about the sub- 
ject? 

Objected to. 


A. I think they did. 
1004 Q. Were you ever served with any copy of a notice that you 
were to be put into bankruptey ? 


Objected to as immaterial. 


A. I have no doubt there was a copy served. 

1005 Q. Have you any present recollection of having such a paper 
served on you? 

A. Well, I don’t know. 

1006 Q. Have you any recollection upon the subject ? 

A. No, sir; IT have no recollection. There may have been two or 
three papers served upon me; there may have been, but I don’t re- 
member. 
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1007 Q. Have vou any recollection of a paper being served upon 
you directing you to show cause why you should not be adjudicated ? 


Objected to as immaterial in this proceedings. 


A. I don’t remember, Mr. Tyng. 
117 1008 Q. You have no recollection of any such paper being 
served upon you ? 

A. There may have been. I don’t remember. 

1009 Q. I don’t ask that question. I ask you whether you now 
recollect whether any such paper was ever served upon you ” 

A. Well, if you will show me a paper I might answer. 

1010 Q. W ell, was there or wasn’t there such a paper served upon 
you ? 

A. I have no doubt there was, but I can’t remember. 

1011 Q. Have you any recollection what you did when that paper 
was served upon you ? 

Objected to by Mr. Lindsay as immaterial. 


A. I don’t know that I did. 

1012 —. Did you ever know how William Lindsay, the present 
solicitor for the defendant, came to be employed to put you into 
bankruptcy ? 

Objected to by Mr. Lindsay as immaterial. 


A. I don’t know.’ Because he was a lawyer, I suppose. 
1013 Q. Did you ever pay him any money for putting you into 
bankruptcy ? 


Objected to by Mr. Lindsay as immaterial. 


A. I don’t think I did. 
1014 Q. Will you swear you did not? 
A. Well, I don’t know. I may have paid him some money. 
1015 Q. For that purpose? 
A. Imay have, but I don’t think Idid. I can’t be positive. 
118 1016 Q. How did you come, when you were served with an 
order to show cause why you should not be put into bank- 
ruptey, issued by William Lindsay, the present solicitor for the de- 
fendant, to go right to Mr. Lindsey’s office and employ his manag- 
ing clerk to defe nd you—Mr. Vanderbilt L. Buxton ? 


Objected to by Mr. Lindsey on the ground that it does not appear 
who Mr. Lindsey’s managing clerk was, nor does it appear who the 
attorney was who appeared for Mr. Schreyer; and, as a matter of 
fact, Mr. Buxton never had any connection with Mr. Lindsey, in 
business or otherwise; and also upon the ground that it is imma- 


terial. 
A. Well, I had a right to employ who I saw fit. 
1017 Q. Did you pay Mr. Vanderbilt L. Buxton anything for de- 


fending you ? 
i 3 “don’t kuow but what I did. 


1018 Q. Do you remember” 


cc dietieniie adie ae 


amen 
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A. I don’t remember. 
1019 Q. Were you present in court at the time the order to show 
cause was returnable ? 


Objected to as immaterial. 


A. I don’t remember that I was; 1 might have been. 

1020 Q. You have no recollection of being there? 

A. No, sir; I have been there so often that I cannot distinguish 
one time from another. 

1021 Q. You have testified, as I understand you, that all the 
claims mentioned in Complainant’s Exhibit No. 58, except the claim 
of Peter J. Vanderbilt, therein mentioned, have been paid and set- 
tled and discharged since this action was commenced. 


Objected to upon the ground that the witness has not so testi- 

fied, because he alluded to the claim of Peter J. Vanderbilt 

119 asan “alleged” claim merely, not asa claim merely—not 
a claim. 


1022 Q. Have you testified upon this hearing that the first seven 
claims mentioned in Complainant’s Exhibit 58 have all been paid 
and discharged since this action was commenced ? , 

A. They have all been discharged and cancelled against me. 

1023 Q. Has any money been paid to anybody for the cancellation 
and discharge of those seven claims by you or by anybody else? 

A. There has been. 

1024 Q. Has any money been paid by you since this action was 
commenced for the settlement and discharge of those first seven 
claims? 

A. There has been. 

1025 Q. Did you pay Henry M. Wheeler the sum of $167.75 ? 

A. I did not. 

1026 Q. What did you pay him, if anything ? 

A. He released me in consideration of one dollar. 

1027 Q. Is the release in writing? 

A. Yes, sir. 

1028 Q. Have you got it here ? 

A. Yes, sir. 

1029 Q. Well, please produce it. 


(Witness produces release referred to, which is marked Complain- 
ant’s Exhibit 59, of this date.) 


1030 Q. Referring to Complainant’s Exhibit 59, which is a release 
by Henry M. Wheeler of the debt which he has proved against your 
estate, say whether or not you have paid Henry M. Wheeler any- 
thing as a consideration for this release. 

A. The release speaks for itself. 

1031 Q. Question repeated. 

A. The consideration is one dollar, and the release speaks for 
itself. 

1032 Q. Did you pay Wheeler that dollar ? 

A. I did not. 


s 
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1033 Q. Did you pay him anything? 

A. I did not. 

1034 Q. Who is Henry M. Wheeler? 

A. He is a stair-builder. 
120 1085 Q. Where does he live? 
A. 348 West 39th St. 

1036 Q. A tenant in one of the houses mentioned in the plead- 
ings? 

A. Yes, sir. 

1037 Q. Does he perform in Nos. 348 and 350 any duties? 

A. Yes, sir; he has charge of the houses as housekeeper—that is, 
he and his wife. 

1038 Q. He and his wife have charge of 348 as housekeepers ? 

A. Yes, sir; ever since they were built. 

1039 Q. What was the nature of this debt which Wheeler had ? 

A. It was a judgment against me. 

1040 Q. Recovered by whom? 

A. Recovered by Eschwege. 

1041 Q. And how did Wheeler become possessed of it? 

A. He took an assignment of it. 

1042 Q. Do you know whether he paid anything for that assign- 
ment? 


Objected to by Mr. Lindsey as immaterial. 


A. Yes, sir. 

1048 Q. How much did he pay for it? 

A. I don’t remember now. 

1044 Q. Did you furnish bim any of the money to pay for it? 

A. No, sir. 

1045 —. Did you as executor furnish him any money to pay for it? 

A. No, sir. 

1046 Q. Did he pay the amount mentioned in the assignment? 

A. He did. - 

1047 —. Were you present? 

A. I was not present; no, sir. 

1048 Q. Then you don’t know whether he paid anything or not ? 

A. He understood he paid it because he got an assignment of the 
judgment, which is evidence that he must have paid something. 

1049 Q. With the exception that you have seen the assignment 
of the judgment you have no other knowledge that he paid any- 
thing for it? 

A. No, sir. 
121 1050 Q. What arrangement have you with Wheeler as to 
the care and custody of those houses, Nos. 348 and 351 West 


39th street ? 
Objected to by Mr. Lindsey as immaterial. 


A. He has a reduction of the rent. 
1051 Q. How much rent does he pay? 
A. About half rent. 
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| 1052 Q. Well, what is the rental of those rooms that he occupies ? 
| A. He pays about six dollars a month. 

1053 Q. And the actual rental of his rooms is about twelve dol- 
| lars ? 
| A. Is about fifteen dollars this year. 3 

1054 Q. Then for the services of him and his wife in being house- 
keeper for these two houses you reduce his rental from twelve dol- 
lars or fifteen dollars down to six? 

A. Yes, sir; about six. 

1055 Q. And that has been the condition of things ever since 348 
and 350 West 59th street was built” 

A. Yes, sir. 

1056 Q. I refer you to claim No. 2 on Exhibit 58, viz., the claim 
of Phillip Pinkel, 355 West 42d street, N. Y., $1,780 Has that 
claim been paid? 

A. Here is my release. 

1057 Q. The question is whether that claim has been paid? 


from it. 


Mr. Tyng asks the examiner to instruct the witness to answer the 
question. 
The examiner so instructs the witness. 


1058 Q. The question is’whether that claim has been paid.? 
A. I have not paid him the claim. | 
1059 Q. Have you paid Mr. Pinkel any part of the claim ? 
A. I have not, sir. 
122 1060 Q. Has anybody on your behalf paid Mr. Pinkel the 
claim of $1,780 or any part of it? 
A. Not that I know of, sir. 
1061 Q. No one by your authority has paid him any part of it? 
A. No, sir. 


The witness produces a paper signed by Phillip Pinkel, dated 
February 11, 1882. 


1062 Q. When did you get this paper? 

A. On the day it was signed and acknowledged. 

1063 Q. Did Mr. Pinkel himself deliver it to you ? 

A. He went with me to the notary publie and acknowledged his 
signature and handed it to me. 

1064 Q. Did he do that in pursuance of some negotiation between 
you and him? 

A. No, sir. I asked him if he would release me from that claim 
and he said yes. 

1065 Q. In whose handwriting is the body of that paper? 

A. I don’t remember and I[ don’t think it makes any difference. 

1066 Q. And vou don’t remember ? 

A. That is my answer. 

1067 Q. Now, I show you the paper and ask you if you know in 
whose handwriting the body of that paper is in? ' 

A. I can’t remember. I don’t know whether it was written by 


A. Here is my release. That shows that I have been released. 
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Mr. A. O. Salter or William Salter or Mr. West. Some one in that 
office, I think, drew it. 

1068 Q. Did some one in that office prepare that release ? 

A. Yes, sir. 


Mr. Tyng offers the release in evidence, marked Compl't’s Ex. 60, 
of this date. 


1069 Q. Do I understand you, then, that no negotiations whatever 
took place between you and Mr. Pinkel in reference to this release? 
A. None other than what I have stated—that I asked him if he 
would not release me from that claim, and he said he would. 
123 1070 Q. When did you ask him that? 
A. A day or two before that release was prepared. 

1071 Q. A day or two before the date on which this release pur- 
ports to be executed ? 

A. Yes, sir. 

1072 Q. I refer you now to the claim No. 3, on Ex. No. 58— 
Abram R. Welch, 259 West 27th St., N. Y., $3,454.10. Ilave you in 
your possession a paper releasing you from that date? 

A. I have, sir. 

1075 Q. Please produce it. 


Witness produces a paper. 


1074 Q. Was this paper prepared in the office of Mr. Salter? 

A. I don’t think it was. 

1075 Q. In whose law office was this paper prepared ? 

A. In Mr. Lindsay’s. 

1076 Q. Mr. William Lindsay’s or Mr. John Lindsay’s ? 

A. Well, in their office. 

1077 Q. In the office of which firm, Lindsay & Flammer or Lind- 
say & McAdam? } 

A. Well, their offices are together there. I don’t know where it 
was prepared. 

1078 Q. But you say that the offices of Lindsay & Flammer and 
Lindsay & McAdam are all in one suite? 

A. All on one floor. 

1079 Q. All open into each other? 

A. Yes, sir. 

1080 Q. And you don’t know in the office of which of these firms 
this paper was prepared ? 

A. I was not there when it was prepared, sir. 

1081 Q. Who received your instructions to prepare this paper ? 

A. Mr. William Lindsay, I think. 

1082 Q. Do you remember that he did? 

A. I think so, sir. 

1083 Q. That is your present recollection ? 

A. Yes, sir; I think Mr. William Lindsay prepared that paper. 

1084 Q. I see the name of Gustave A. Canis mentioned in the 
paper which is produced. Where was or is the office of Mr. Gustave 
A. Canis? 


88 JOHN SCHREYER, INDIVIDUALLY, &¢., VS. 


A. 145 Broadway. 
124 1085 Q. Did he ever occupy any other office in Broadway ? 
A. I presume he did. 

1086 Q. So far as you know, was he ever at No. 128 Broadway ? 

A. I think he was in the basement there. I think he occupied 
the basement there with Mr. Mason. Whether he hired the office or 
not I don’t know. I think he was in there. 

1087 Q. You have a recollection that at one time he was in the 
basement there ? 

A. Yes, sir; on the corner of Broadway and Cedar St., if I am not 
mistaken. 

1088 Q. Is that No. 128?., 

A. Well, I won’t be positive. I do know this: That I went down 
to see Mr. Mason, who bad a real estate office in the basement—en- 
trance on Cedar street-—and I found Canis there frequently. Now, 
if that is 128 Broadway, well, of course, that must have been the 
number. I don’t know. 

1089 Q. I understand these papers to be entitled In a suit of John 
Schreyer, as executor of the last will and testament of Anna Maria 
Schreyer, deceased, against Abram R. Welch. You are the John 
Schreyer mentioned in that title, are you not? 

A. I am. 


Mr. Tyng offers the paper last above referred to in evidence, 
marked Compl’t’s Ex. 61. 

A paper is produced by the counsel for the complainant and shown 
to the witness. 


1090 Q. Is that paper the judgment-roll in the action last referred 
to, and in pursuance of which judgment the proceedings taken in 
Exhibit No. 61 were had? 

A. Yes, sir; I presume that is the judgment-roll. 

1091 Q. Did you ever have an office at No. 128 Broadway ? 

A. No, sir. 

1092 Q. Never had anythin 

A. No, sir. 

1093 Q. At any time? 

A. At any time. 

1094 Q. Of that you are quite positive ? 

A. I am just as positive of that as Iam that I am sitting 

125 = on this chair—that I never had an office down-town in my 

life—that I never had an office in the city of New York down- 

town below 42nd street in my life, nor a desk this side of 42nd street 
in the city of New York. | 

1095 Q. Never had any office or desk room below 42nd street in 
your life? 

A. No, sir. 

1096 Q. And [are] you the John Schreyer mentioned in the paper 
last produced as Jolin Schreyer, plaintiff and attorney in person ; 
post-office address and office, No. 128 Broadway, New York city, New 
York ? 


A. Iam the person named in that paper ; yes, sir. 


g¢ to do with any office there? 


, 
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1097 Q. You are the person who endorsed that upon that paper ? 

A. I merely\signed that; I didn’t endorse it. 

1098 Q. Where was that paper prepared ? 

A. In Mr. Salter’s office. 

1099 Q. In the office of Mr. Salter, your present counsel ? 

A. Mr. William Salter prepared that. 

1100 Q. Was it prepared in the office of Mr. Salter—Mr. A. O. 
Salter? 

A. It was prepared in the office of Salter & West. 

1101 Q. Was it prepared in the office of Mr. A. O. Salter, now 
present ? : 

A. It was not,sir. It was prepared in the office of Salter & West, 
and William Salter prepared it for me. 

1102 Q. At that time was Mr. A. O. Salter, now present, connected 
with that office ? 

A. I believe he was. 

1103 Q. Did he occupy a portion of that office ? 

A. He had a room there with a desk in it—yes, sir; but not in 
that office. 

1104 Q. Was Mr. Salter occupying a room in the suite of offices 
in which this paper —; Mr. Salter now present ? 

A. Mr. Salter had an office in that building—160 Broadway. 

1105 Q. Did Mr. Salter, néw present, your present counsel in this 
action, occupy a room in the suite of offices of Salter & West at the 

time this paper was prepared ? 
126 A. He did. He had an office there at the time. That is 
correct. 

1106 Q. And William Salter, who prepared this paper, you 
understand to be a brother of Mr. Salter, now present, do you ? 

A. Yes, sir. 

1107 Q. Did you know anything about the contents of this paper 
when it was prepared ? 

A. I think I did. 

1108 Q. Did Mr. Abram R. Welch borrow from you the moneys 
that are mentioned in this paper ” 

A. He did. 

1109 Q. Did he borrow them al! in one sum or in different sums 
from time to time? 

A. He borrowed them in different sums. He owed my wife at the 
time she died money in the shape of a note, which was renewed. 

1110 Q. He says in this paper “ that on or about September 10, 
1876, I borrowed from and the said plaintiff, as aforesaid, loaned me 
the sum of $3,140.52, and for which | gave him my certain prom- 
issory note in writing, bearing date on that day, payable three 
months after date thereof, to the order of John Schreyer, executor, 
the plaintiff, for the amount of said money so loaned to me as afore- 
said, for value received.” Are those facts true? 


Counsel for defendant objected to his question us being imma- 
terial, irrelevant, and improper and as tending to attack In a col- 
lateral manner the validity of the judgment of the supreme court 
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of the State of New York, and advise witness not to answer the 
question. 

1111 Q. The question now is, Are those facts stated in this paper 
true? : 

A. By the advice of counsel I decline to answer the question. 

Mr. Tyng now offers in evidence the paper last above re- 
127 ferred to by him,an exemplified copy of the paper, marked 
Complainant’s Ex. 62, of this date. 


1112 Q. At the time you signed this paper as plaintiff and attor- 
ney 1n person you were notan attorney-at-law, were you ? 

A. I was not; I was an attorney in person, though, in my own 
case there. 

1113 Q. The question is, Were you an attorney-at-law? 

A. I never was an attorney-at-law ; you know that, I suppose. 

1114 Q. Then did you consider that John Schreyer as an indi- 
vidual had a right to appear as attorney of record for John Schreyer 
as executor ? 


Objected to by Mr. Lindsay, and he advises the witness not to 
answer. 

A. By the advice of my counsel I decline to answer that ques- 
tion. 

1115 Q. Did anybody in the office of Salter & West tell you that 
you had a right to appear as attorney for yourself as executor ? 


Same objection by Mr. Lindsay, and same direction to witness. 


The Witness: Same answer. The paper speaks for itself. 

1116Q. Do you remember about the time you got out letters tes- 
tamentary on your wife’s estate ? 

A. I have already testified to that fact, and it appears in the 
papers now.in this case. 

1117 Q. Do you remember the date? 

A. I dont remember. 

1118 Q. Was it the 27th of September, 1876? 
A. It may have been; I don’t know; I have not got tlre letters 
1ere. 


128 (A paper is now produced, being the original order ap- 

pointing Gustave A. Canis receiver, of which a copy is 
annexed to and forms a part of Exhibit No. 61 — is shown to the 
witness.) 


1119 Q. Do you know in whose handwriting that paper is or by 
whom it was prepared ? : 

A. William H. Salter. 

1120 —. I ow refer you to claim No. 4,on Exhibit No. 58, Harris 
Aronson, 128 Eighth avenue, $150. Have you a release of that 
claim 7? ; 

A. I have, sir. 

1121 Q. Before pursuing that further let me ask you if you have 
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ever paid in cash to anybody the fifty dollars mentioned in Exhibit 
No. 61. 

A. I have. 

1122 —. To whom did you pay it? 

A. To Gustave A. Canis. 

1125 Q. How did you pay it? 

A. In money. 

1124 Q. When? 

A. About the time I got those papers from him. 


The paper now produced, being a release from Harris Aronson, is 
shown the witness. 


1125 Q. By whom was that paper prepared ? 

A. That is my own writing. 

1126 Q. The paper was prepared by you ? 

A. Yes, sir. 

1127 Q. Did you have any negotiation whatever with Ilarris 
Aronson, prior to the release of this claim, more than you had with 
Phillip Pinkel ? 

A. No, sir. 

1128 Q. You simply asked him if he would release you and he 
said he would ” 

A. He held a borrowed note of mine that I loaned to James A. 
Finch. Finch, 1 believe, arranged it with him, and Mr. Aronson 
gave me a release. 

1129 Q. So that whatever payment was made for the considera- 
tion of this release was paid by Mr. Finch, who was the borrower of 
that note, and who in equity ought to have paid it? 

A. Yes, sir. 
129 1180 Q. And you paid nothing for this release? 
A. No, sir. 

1131 Q. Do you know when Mr. Finch settled with Mr. Aronson 
in regard to this note? 

A. It must have been about the time—— 

1152 Q. Well, do you know? 

A. No,sir; I don’t. 1 was not present. 

1133 Q. How did Mr Aronson become the owner of that note? 

A. I believe he gave him merchandise for it. 

1134 Q. By whom? 

A. To Finch. That is only my idea; I don’t know. I was not 
present when the note was negotiated. 

1135 Q. You have no personel knowledge, then, how he became 
possessed of it? 

A. I believe he gave glass for it. Aronson is in the glass busi- 
ness, and I believe he furnished glass for it. He is in the glass and 
putty business and picture frames. 

1136 Q. I call your attention to item No. 5, on Exhibit No. 58, 
John D. Demarest, 528 West 44th street, N. Y., $79.50. Have vou 
a release of that claim? 

A. I have, sir. I now produce it. 

1137 Q. Was this paper also prepared by you? 
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of the State of New York, and advise witness not to answer the 
question. 


1111 Q. The question now is, Are those facts stated in this paper 
true? 
A. By the advice of counsel I decline to answer the question. 


Mr. Tyng now offers in evidence the paper last above re- 
127 ferred to by him,an exemplified copy of the paper, marked 
Complainant’s Ex. 62, of this date. 


1112 Q. At the time you signed this paper as plaintiff and attor- 
ney in person you were notan attorney-at-law, were you? 

A. I was not; I was an attorney in person, though, in my own 
case there. 

1113 Q. The question is, Were you an attorney-at-law ? 

A. I never was an attorney-at-law ; you know that, | suppose. 

1114 Q. Then did you consider that John Schreyer as an indi- 
vidual had a right to appear as attorney of record for John Schreyer 
as executor ? 


Objected to by Mr. Lindsay, and he advises the witness not to 
answer. 


A. By the advice of my counsel I decline to answer that ques- 
tion. 

1115 Q. Did anybody in the office of Salter & West tell you that 
you had a right to appear as attorney for yourself as executor ? 


Same objection by Mr. Lindsay, and same direction to witness. 


The Witness: Same answer. The paper speaks for itself. 
1116Q. Do you remember about the time you got out letters tes- 
tamentary on your wife’s estate ? 
A. I have already testified to that fact, and it appears in the 
papers now in this case. 
1117 Q. Do you remember the date? 
A. I don't remember. 
1118 Q. Was it the 27th of September, 1876? 
: A. It may have been; I don’t know; I have not got tlte letters 
ere. 


128 (A paper is now produced, being the original order ap- 

pointing Gustave A. Canis receiver, of which a copy is 
annexed to and forms a part of Exhibit No. 61 — is shown to the 
witness.) 


1119 Q. Do you know in whose handwriting that paper is or by 
whom it was prepared ? ; 

A. William H. Salter. 

1120 —. I now refer you to claim No. 4,on Exhibit No. 58, Harris 
Aronson, 128 Eighth avenue, $150. Have you a release of that 
claim ? 

A. I have, sir. 

1121 Q. Before pursuing that further let me ask you if you have 
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ever paid in cash to anybody the fifty dollars mentioned in Exhibit 
No. 61. , 

A. I have. 

1122 —. To whom did you pay it? 

A. To Gustave A. Canis. 

1125 Q. How did you pay it? 

A. In money. 

1124 Q. When? 

A. About the time I got those papers from him. 

The paper now produced, being a release from Harris Aronson, is 
shown the witness. 


1125 Q. By whom was that paper prepared ? 

A. That is my own writing. 

1126 Q. The paper was prepared by you ? 

A. Yes, sir. 

1127 Q. Did you have any negotiation whatever with [larris 
Aronson, prior to the release of this claim, more than you had with 
Phillip Pinkel ? 

A. No, sir. 

1128 Q. You simply asked him if he would release you and he 
said he would ? 

A. He held a borrowed note of mine that I loaned to James A. 
Finch. Finch, I believe, arranged it with him, and Mr. Aronson 
gave me a release. 

1129 Q. So that whatever payment was made for the considera- 
tion of this release was paid by Mr. Finch, who was the borrower of 
that note, and who in equity ought to have paid it? 

A. Yes, sir. 
129 11380 Q. And you paid nothing for this release? 
A. No, sir. 

1131 Q. Do you know when Mr. Finch settled with Mr. Aronson 
in regard to this note ? 

A. It must have been about the time—— 

1132 Q. Well, do you know? 

A. No,sir; I don’t. 1 was not present. 

1133 Q. How did Mr Aronson become the owner of that note? 

A. I believe he gave him merchandise for it. 

1134 Q. By whom? 

A. To Finch. . That is only my idea; I don’t know. I was not 
present when the note was negotiated. 

1135 Q. You have no persone! knowledge, then, how he became 
possessed of it? 

A. I believe he gave glass for it. Aronson is in the glass busi- 
ness, and I believe he furnished glass for it. He is in the glass and 
putty business and picture frames. 

1136 Q. I call your attention to item No. 5, on Exhibit No. 58, 
John D. Demarest, 328 West 44th street, N. Y., $79.50. Have vou 
a release of that claim? 

A. I have, sir. I now produce it. 

1137 Q. Was this paper also prepared by you? 
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A. Yes, sir; that is my handwriting. 
1138 Q. Had you any more negotiation with Mr. Demarest than 


you had with Mr. Pinkel? 
A. I merely asked him if he would not release me from that 


claim, and he said yes. 
1159 Q. Your request was made at or about the time of its exe- 


cution ? 

A. At or about the time he signed and acknowledged it. I think 
he signed it before he acknowledged it, because no notary was close 
by. He acknowledged it down-town here somewhere. 

1140 Q. The party by whom this is witnessed is Albert F. West. 
Is he of the firm of Salter & West ? 

A. Yes,sir. I happened to meet Mr. Demarest on Broadway, and 
I asked him to acknowledge tkat release, and I said, Let us go right 

in here dnd have it acknowledged, and he went. 
130 1141 Q. What was this $79.50 due for ? 
A. Some work he done for me. 

1142 Q. What kind of work? 

A. Carpenter work. 

1148 Q. Has he ever been paid anything whatever as a consider- 
ation for this release ? 

A. No, sir; not by me. 

1144 Q. Or bv any one for your account? 

A. That I don’t know. 


By Mr. SALrer: 

1145 Q. You don’t know that he ever got a dollar from anybody ? 

A. I don’t know. I did him a good many little services, and hav- 
ing been discharged in bankruptcy I suppose he made up his mind 
that he might just as well give me a release as not. 

Paper offered in evidence and marked Complainant’s Exhibit 64, 
of this date. 

1146 Q. I call your attention to item No.6,on Complainant’s Ex- 
hibit 58, National Mixed Paint Company, Desbrosses street, $29. 
Have you a release of that claim ? | 

A. I have a bill receipted for that. 

1147 Q. Did you pay that sum of $29? 

A. I did not. 

1148 Q. Did anybody, so far as you know? 

A. No, sir; but I paid a portion of it. 

1149 Q. How much did you pay ? 

A. $7.50. 

1150 Q. And when did you pay that; about the date of this bill? 

A. I paid it here about that time—April 8, 1882. 

1151 Q. At or about that time? . 

A. Yes, sir; at or about that time. 

1152 Q. And that is all the money you have ever paid on account? 

A. I paid it in full; I paid it in full. 

1153 Q. This bill of twenty-nine dollars was paid in full, you 
mean, by your paying seven dollars and fifty cents ? 
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A. Yes, sir; agreed to by the parties themselves. 


Paper last above referred to marked Complainant’s Exhibit 65, 
of this date. 


131 1154 Q. I call your attention to item No. 7, on Complain- 
ant’s Exhibit 58, John S. Loomis, Brooklyn, $299.24, and that 

I can explain was a judgment recovered against you in Kings 
county, was — not? 

A. Yes, sir. 

1155 Q. And a transcript filed here ? 

A. Yes, sir. 

1156 Q. And the paper now produced I understand to be a tran- 
script of the docket of that judgment? 

A. Yes, sir. 

1157 Q. And shows that it was satisfied on the 28th of Marchi, 
1882 ? 

A. Yes, sir. 

1158 Q. Did you pay anything ; and, if so, how much ? 

A. $60. 

1159 Q. To whom? 

A. To Brower, the attorney. 

1160 Q. When did you pay that—at or about the date of its sat- 
isfaction ? 

A. No, sir; I paid it before that. 

1161 Q. How long before? 

A. Perhaps a week or two. 

1162 Q. Not longer than a week or two? 

A. I think not: I satisfied it in Brooklyn before I took a tran- 


' script. 


1163 Q. But you paid it within a few weeks from that date? 

A. Yes, sir; within a few weeks—within a week or two, or before 
two weeks. 

Satisfaction offered in evidence by Mr. Tyng and marked Com- 
plainant’s Exhibit 66, of this date. 

A paper is now produced, which is marked Complainant’s Exhibit 
A for identification, this date. 


1164 Q. Is Abrain R. Welch who is named in Exhibit 61. the 
same Abram R. Welch who filed the petition on which you were 
adjudicated a bankrupt? 

A. I believe he is the same one. 

1165 Q. Do you know whether he is the same one? 

A. Lam positive it is the same Welch. I don’t know of any other 
Welch. 

1166 Q. Then you say he is the same? 

A. He is the same; there is no doubt about it. 
132 1167 Q. Is Phillip Pinkel who is named in Exhibit 60 the 
same Phillip Pinkel who filed a petition in bankruptey 
against you ? 
A. The same Phillip Pinkel. 
1168 Q. In that petition in bankruptcy, the original of which has 
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been marked for identification and is now shown you, did you file 
under the Schedule A 3 a list of your creditors whose claims were 
unsecured ? 

A. I did. 

1169 Q. Have the claims mentioned in this list which have not 
been proved against you in bankruptcy been paid and discharged— 
any of them ? 

A. If you will mention the names I will tell you. 

1170 Q. Has the claim stated in this Schedule A 3, William R. 
McClees, been paid ? 

A. It has not. 

1171 Q. And you still owe that, do you? 

A. It is doubtful; I never did owe it. 

1172 Q. You never did owe it? 

A. No, sir. 

1173 Q. Did you know when you signed this paper that you never 
did owe it? 

A. I know, sir. 

1174 Q. The question is, whether you did know that fact? 

A. I knew I didn’t owe it; at the same time, he said I did. His 
claim was for a hundred dollars’ worth of material he furnished me, 
and the bill was afterwards found, which stated that the hundred dol- 
lars had been paid; but he claimed it had not been paid and he sued 
me in the district court and got a judgment against me because I[ 
didn’t prove it was paid. 

1175 Q. This claim which you had stated asa claim against you 
for two hundred and forty-five dollars has not been paid ? 

A. Not that I know of. 

1176 Q. Has the claim which you have stated in favor of Her- 
man Kamberger for $230.80 been paid ? 

A. It has. 

1177 Q. Since this action was commenced ? 

A. Yes, sir. 

1178 Q. by you? 

A. By me. 

1179 Q. Did you pay him the full amount ? 

A. I paid him fifteen dollars. 

1180 Q. In full discharge of that claim ? 

A. In full discharge of the claim. 
133 1181 Q. And when did you make that payment? 
A. A month or so ago. 
82 Q. Did you pay those fifteen dollars to Herman Kamberger 
himself’ ? 

A. I paid it to his attorney. 

1183 Q. Who was that ? 

A. David Levy. 

1184 Q. Did you get a release ? 

A. I got a satisfaction of the judgment. 

1185 Q. Signed by whom ‘ 

A. Signed by Kamberger and acknowledged before a notary pub- 
lic, and T got a certified transcript of the satisfaction of the judg- 
ment. 
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1186 Q. You report an indebtedness in this paper to William 
G. McGrea of fifteen dollars for legal services. Has that been paid? 

A. Yes, sir. 

1187 Q. By you? 

A. Yes, sir. 

1188 Q. You report a claim in this paper in favor of James 
McKenney for $111.66. Has that been paid? 

A. I have got a release from Mr. McKenney. 


1 1189 Q. When did you get that’? 

A. About two months ago, I think. 

1190 Q. Whereabouts was Mr. McKenney when you got that? | 

A. Somewhere in 46th street, between 10th and 11th avenues. 

1191 Q. Do you know where he lives? 

A. I do not. 

1192 Q. Have you any idea what business he follows? 

A. I have not. The last time I saw him was in 57th street, hang- 
ing around there. 

(By Mr. SALTER :) 

1193 Q. What was his business ? 

A. He was. bartender and kept a little place for himself. 

1194 Q. I see in this paper that you certify a claim against you 
in favor of Van Alstein & Smith for $500. Has that claim been 
paid ? 

: A. It has not. 
(, ‘ 1195 Q. I see you certify in this paper a claim in favor of Edgar 

A. To all these questions and claims I would add that I have 
been discharged in bankruptcy by my discharge. 

: 1196 Q. | am asking you now independent of that discharge. I 
| refer you to a claim stated by you in favor of Edgar Jolinson for 
$250. Has that claim been paid? 

A. It has. 
| 134 1197 Q. By you? 
. A. Yes, sir. 

1198 Q. To whom ? 

A. To a lawyer down here. 

1199 Q. And did you get a release from the claim ? 

A. I got discharged. It was a note, and I got the note. 

1200 Q. How much did you pay for that? 

A. I paid $85. 

4, ° 1201 Q. For the 250? 
A. Yes, sir. 


1202 Q. I see you report a claim in this paper in favor of Frank- 
lin & Co., Rochester, for $41.75. Have you paid that claim? 

A. I have not. 

1203 Q. And that is in the same condition as it was then ? 

A. That has been discharged by my discharge in bankruptcy. 

1204 Q. But otherwise in the same condition in which it was 
when you filed this paper ? 
A. Yes, sir. 
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1205 Q. I see you report a claim in this paper in favor of Brainerd 
& Rice, 61 Liberty street, N. Y., $226.06. Have you paid that? 

A. They don’t claim to be a creditor of mine. It is a mistake, 
sir. 

1206 Q. Who told you that? 

A. Mr. Rice told me himself that he had no claim against me 
whatever. 

1207 Q. When did he tell you that? 

A. Oh, long ago. 

1208 Q. How long? 

A. Two years ago. 


(By Mr. SALTER :) 


1209 Q. And since then ? 
A. Yes, sir; and since then. 


(By Mr. Satter :) 


1210 Q. And has he since a year ? 

A. Yes, sir. 

1211 Q. I refer you to this paper marked for identification A, 
May 4, 1882, and to the heading thereof, and to the Schedule B 2, 
stated therein. Is that schedule signed by you? 

A. Yes, sir; that is my signature. 

1212 Q. In this Schedule B you report a promissory note made by 
Gutstadt & Gurke on June 6th, 1874, payable to said bankrupt on 
June 26th, 1874, for twenty-five hundred dollars. For what was 
that note given ? 

A. For money loaned. 

1213 Q. You actually loaned them money, did you? 

A. Yes, sir. 
135 1214 Q. To Gutstadt & Gurke? 
A. Yes, sir. 

1215 Q. Was that note owned by you and the money therein men- 
tioned due to you at the time this schedule was filed by you? 

A. Yes, sir; it was. 

1216 Q. Had that note ever been paid or any part of it? 

A. No, sir. 

1217 Q. Where is the note to-day ? 

A. I think it is with Mr. Buxton or Mr. Lindsay. 

1218 Q. It is with one or the other of those gentlemen ? 

A. Yes, sir. 

1219 Q. Is Gurke the same party who is now in State’s prison ? 

A. The same. 

1220 Q. I call your attention to a second promissory note stated 
on this Schedule B 2, made by Gutstadt & Gurke on May 27th, 1874, 
payable to said bankrupt on June 27th, 1874, for $1,250. For what 
was that note given” 

A. Money loaned to them. 

1221 Q. I call your attention to four other and similar notes men- 
tioned on this paper, viz., one for a thousand dollars; another for a 
thousand dollars; another for one thousand four hundred and fifty 
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dollars, and another for one thousand four hundred dollars, making 
a total of six notes, amounting to eight thousand six hundred dol- 
lars. Do those notes represent the sum of eight thousand six hun- 
dred dollars actually advanced by you to Gotstadt & Gurke? 

A. No, sir; not the whole amount. 

1222 Q. How much money did you advance to Gotstadt & Gurke 
as the consideration for those six notes, the face of which was 
$8,600 ? 

A. I don’t remember now. 

1225 Q. Can you state anywhere near? 

A. No, sir; I cannot. They were ina building transaction up in 
Third avenue and Ninety-first street, and | advanced them money 
there. 

1224 Q. Do you know whether out of the $8,600 you advanced 
them $5,000 ? 

A. I cannot say now. 

1225 Q. Do you know whether you advanced them one thousand 
dollars ? 

A. Oh, yes, sir. 
136 1226 Q. Then as to this third note of a thousand dollars; 
do you know how much money you advanced for that? 

A. Perhaps half of it. I don’t remember now. 

1227 Q. Your present recollection is about half? 

A. I think perhaps half, and more than that, perhaps. 

1228 Q. Is it your present recollection, then, that you advanced 
the larger portion of this $8,600? 

A. Yes, sir. 

1229 Q. Then vou state it as a fact that you did? 

A. I undoubtedly advanced money on those notes. 

1230 Q. To what amount’ Five thousand dollars and odd? 

A. It may have been five thousand dollars and it may have been 
more. My memory now does not serve me to tell you any nearer 
than that, because I don’t remember. It is a good while ago, and 
I advanced them a great deal of money on these notes. | 

1231 Q. Well, will you swear that you advanced them as much 
as five thousand dollars on these notes? 

A. I think I did, sir. 

1232 Q. Will you swear to it positively, then? 

A. I think I can say it positively. 

1235 Q. Well, you do swear it positively, then ? 

A. Well, as near as my memory serves me. 

1234 Q. Could you sté ite it any nearer than that? 

A. No, sir; because my account of that transaction has been lost, 
and it is so long ago that I cannot state any nearer th an that. 

1235 Q. But ‘these six notes were your own personal property at 
the time of the filing of these schedules, and represented notes 
given you in good faith for money advanced by you to them?” 

A. Yes, sir. 

1236 Q. To somewhere about the amount of them? 

A. Well, somewhere about the amount; yes, sir. 

1237 Q. No part of which has ever been paid to you? 

13—197 
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A. No, sir. 

1238 Q. Do you know about what time that money was advanced 
by you? 

A. At the time the notes were made and delivered to me I paid 

them money on account of those notes. 
137 1239 Q. Then you will say at or about the date of the re- 
spective notes ? 

A. Yes, sir. 

1240 Q. Do you recollect executing a general assignment of your 
property for the benefit of your creditors to anybody in or about 
the year 1878? 

A. Yes, sir; I remember that. 

1241 Q. To whom did you execute and deliver that paper? 

A. I really do not remember to whom I made it. 

1242 Q. Don’t you remember that you made that assignment to 
Gustave A. Canis? 

A. I don’t remember; no. It may have been made tohim. I re- 
member making an assignment, but to whom I made it I don’t re- 
member. I admit that | made a general assignment. 


Objected to as immaterial. 


1243 Q. Who were your attorneys at the time of making that as- 
sigument, and who prepared those assignment papers for you? 

A. I think they were prepared in the office of John L. Lindsay 
and Buxton. 

1244 Q. Was Mr. Buxton in the office of John L. Lindsay ? 

A. He was. I know that I consulted with him in regard to my 
[the] proceedings instituted against me in bankruptcy. 

1245 Q. You remember consulting with him in regard to that? 

A. Yes, sir. 

1246 Q. Well, about when was that? 

A. About the time that I was put in bankruptey. 

1247 Q. Where was the order summoning you to appear in bank- 
ruptcy proceedings served on you? 

A. Well, I really have forgotten. It may have been served on 
me at my office. I don’t recollect. 

1248 Q. Served at your office where? 

A. It may have been there in 42nd street. 

1249 Q. Where else might it have been served ? 

A. It might have been served on me where I lived, but I really 
don’t remember. 

1250 Q. If that assignment was made to Gustave A. Cannis 
138 was the Gustave A. Canis there mentioned the same Gustave 
A. Canis whose name appears on Compl’t’s Ex. 61? 

A. It is the same Gustave A. Canis mentioned in Complainant’s 
Ex. 61. 

1251 Q. It is the same Gustave A. Canis ? 

A. Yes, sir; the same, sir. 

1252 —. And do you remember that the petitioning creditors 
upon whose petition you were put into bankruptcy alleged in their 
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petition the making of that assignment as the act of bankruptey 
which you had committed ? 
A. I don’t know anything about it. 


(By Mr. SALTER :) 


1253 Q. Do you recollect? 

A. I don’t recollect; no, sir. 

1254 Q. The question is whether you recollect that fact, and you 

say that you don't. 

A. Yes, sir; I don’t. 

1255 Q. Do you remember that the attorneys or solicitors for the 
etitioning creditors by whom you were put into bankruptcy was 
Ir. Lindsay, in whose office Mr. Buxton was? 

A. I don’t know that he was. 

1256 Q. You don’t know that Mr. Lindsay was the attorney for 

the petitioning creditors ? 

A. Oh, I think he was. 

1257 Q. Was he the Mr. Lindsay in whose office Mr. Buxton was? 

A. Well, he was with John L. Lindsay. 


(By Mr. SALTER :) 


1258 Q. Do you know who Buxton was with? 

A. John L. Lindsay. I know that he and John L. Lindsay were 
together. 

1259 Q. And that William Lindsay was the attorney for the peti- 
tioning creditors upon whose petition you were adjudicated a bank- 
rupt ? 

A. Yes, sir. 

1260 Q. But you don’t remember that the act of bankruptcy 
which you were charged with committing was the making of this 
general assignment to Cannis”? 

A. Oh, I have no doubt of it. 

1261 Q. You have no doubt that that was the act of bankruptcy 
that they charged against you? 

A. Yes, sir; I believe it was. 

1262 Q. That is your present recollection ? 

A. I think it was; I don’t know positively; I think it was. 

139 1263 Q. In these papers, which you signed yourself Jolin 

Schreyer, and stating your office to be 128 Broadway, did you 

there refer to the office 128 Broadway, which was partially occupied 
by Mr. Canis? 

A. I did. 

1264 Q. Do you remember that Mr. Canis gave a bond when he 
became receiver of Mr. Welch’s property, as mentioned in Complain- 
ant’s Exhibit 61 ? 

A. I don’t remember. I suppose he did give a bond. 

1265 Q. Do you remember that one Mr. John F. Moore went on 
that bond ? 

A. I don’t remember; but I suppose he did. 

1266 Q. If Mr. John F. Moore went on that bond is he the same 
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Mr. John F. Moore who went bail for you in Brooklyn when you 
were arrested ? 

A. The same. | 

1267 Q. And it is — same John F. Moore who went upon a bond 
for you in a motion in the surrogate’s court to compel you to give 
bonds for the administration of your estate? 

A. The same. 

1268 Q. And it is the same John IF’. Moore who was the contractor 
for the carpenter work on the buildings in 40th street and 39th 
street ? 

A. Thesame. He is a friend of mine. 

1269 Q. You say you deposited certain moneys in a trust company 
to meet certain mechanics’ leins. Where did you make that deposit, 
and when? 

A. It was made by the attorneys. 

1270 Q. By whom ? 

A. David McAdam. 

1271 Q. He made the deposit for you, did he? 

A. He was one of the attorneys who attended to the depositing of 
the money for me. 

1272 Q. You have stated that you deposited in the trust company 
a certain sum of money. Now, when did you make that deposit ? 

A. I stated that the money was deposited in the trust Co. to 
indemnify these lienors. 

1273 Q. Well, was that your money that you deposited ? 

A. Ii was money that was mine and my wife’s. 
140 1274 Q. But it was furnished by you for the purposes of 
making that deposit? 

A. Well, I don’t say it was furnished by me; I say it was deposited. 

1275 Q. Did you personally deliver that money to Mr. McAdam 
for that purpose? 

A. Me and my wife did. 

1276 Q. Well, were you and your wife copartners in that ? 

A. Well, I don’t know that we were. My wife had as much in- 
terest in the property, certainly, as I had,and more at that time. The 
property- belonged to her at that time. 

1277 Q. It formerly belonged to you and you transferred it to her? 

—. I transferred it to my wife. 

1278 Q. Well, now, I want to know whether the money which 
you delivered to Mr. McAdam for the purposes of that deposit was 
your money or your wife’s. 

A. Well, I don’t remember. All I know is that it was deposited 
there in the trust companies. 

1279 Q. Do you know whether it came out of your account in the 
West Side Bank for the purposes of deposit there? 

A. I don’t know. 

1280 Q. You have no recollection ? 

A. No, sir. 

1281 Q. Do you know what amount was deposited ? 

A. I have just testified the amount to cover the items. 

1282 Q. Well, how much actually ? 


A TL 
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A. Perhaps ten thousand dollars or more. 
1283 Q. Do you mean tosay anywheres near ten thousand dollars 
was, as a matter of fact, deposited ? 
A. The amount to cover those liens. I have not computed the 
amount. Perhaps you know better than I do. 
1284 Q. Have you any recollection to-day of how — money was 
deposited by Mr. McAdams ? 
A. I don’t — the amount; no, sir. 
1285 Q. You haven't any idea what the amount was? 
A. The amount was large enough to pay all these liens. 
1286 Q. Was the amount over $5,000? 
A. Yes, sir. 
1287 Q. You are certain of that? 
A. Yes, sir. 
1288 Q. Was it over $7,500? 
A. It may have been over that. 
141 1289 Q. Well, was it as much as that? 
A. I couldn’t tell you that. 


(By Mr. SALTER:) ; 


1290 Q. What is your best belief on it? 

A. My best belief is that it was large enough to cover all the 
liens filed against this house in 126th street. 

1291 Q. Lask you what is your best recollection as to the amount. 

A. I think it was over $7,000. 

1292 Q. Did you personally have anything to do with making 
that deposit in either of those trust companies ? 

A. I did. 

1293 Q. How much money did you deposit in the National Trust 
Company and how much in the United States? 

A. I can’t tell vou; I don’t know. 

1294 Q. Did you deposit any in the National? 

A. I didn’t deposit it myself; it was deposited by my wife and 
my attorneys and the other attorneys. 

1295 Q. Mr. David MeAdam—-wouldn’t he— 

A. Well, he might perhaps know; he ought to know. 

1296 Q. When was that deposited ? 

A. Some time after the liens were filed. 

1297 Q. Well, how long after? 

That I don’t know. 

1298 Q. Wasany of it deposited before the lst of February, 1871 ? 

A. T couldn’t tell you; [ have no account of it. 

12909 Q. You don’t know whether it was deposited before Feb- 
ruary, 1871, or after? 

A. I could not tell you. It is a matter of record in the trust 
companies, and you can go there and find when it was deposited, | 
suppose. 

1300 Q. You stated that none of these lie ns were filed for money 
due by you. Do you mean to say that the decision in the ILubbell 
and Muldoon eases did not declare that you were the principal 
debtor to the same? 
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A. They may have declared that, but I deny that. My contract 
will show that. | 

1301 Q. But don’t you know that the judgment in those cases 
declared that you were the principal debtor? 


142 Objected to by Mr. Salter on the ground that the opinion 
of the court will speak for itself, and advises the witness not 
to answer the question. ( 
The Witness: By the advice of my counsel I declined to answer 
any more questions in regard to those liens. 
13802 Q. You say that this Dunseith mortgage was your personal 
property from the time that Dunseith delivered it to you until you 
assigned it to V anderbilt? 
A. Yes, sir. 
1303 Q. What did you pay as the consideration for that mortgage ? 


Objected to ag immaterial. 


The Witness: I have already testified to that mortgage, and by 
advice of my counsel I decline to answer any further questions on 
that subject. 

1304 Q. Well, your counsel has not advised you about that? 

A. Well, [ think he will. 

1305 Q. Do you decline to tell me how you paid for the consider- 
ation for that mortgage ? 


A. I have already told you at our last meeting how I paid for it. 4 

1306 Q. You said you paid full value. Now, I want to know how 
that was paid. 

A. $5,000. 

1307 Q. Did you pay that in cash ? 

A. I refer you to the suit of Vanderbilt against Dunseith and 
others, which is on record. 

1308 Q. When did you make that payment to Dunseith in cash ? 

A. The receipts are on record. 

1309 Q. Have you any recollection when you made it? 

A. I can’t give the dates. 

1310 Q. Was it at or about the time the mortgage was dated ? 

A. Some time after that. 

1311 Q. Some time after the mortgage was dated ? 

A. Yes, sir. 

1312 Q. How long after, should you think? 

A. Well, I don’t remember. | 

143 1313. Q. Well, was it as much as a year? r 4 


A. No, sir. 
13814Q W ouk 1 it be as much as six months? 
A. No, sir. 
1315 Q. Well, would it be as much as one month ? 
} A. Yes, sir. 
1316 Q. Do you think about one month or more? 
A. Might be more than a month. 
1317 Q. Well, is that the best recollection you now have as to the 
) time when you did make the payment ? 
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A. That is ny best recollection, and I had the receipts, and they 
| are now a part of the judgment-roll, 1 think. I never got my re- 
| ceipts back. 
| 1318 Q. And you are quite confident you paid him $5,000 ? 
| A. Yes, sir. 
| 319 Q. Well, how did you pay it? 
| A. I paid it in money. 

‘ 1320 Q. And where did you pay it? 
) A. At my office, in 42d street. 


Mr. Salter now offers in evidence a certified satisfaction of the 
judgment of Phillip C. Hubbell against John Schreyer, entered 
Dec. 26, 1871, for $1,750.44, showing it to have been satisfied on 
record on April 21, 1873, purporting to refer to the same judgment 
in Complainant’s Exhibit 52, mentioned, marked Def’t’s Ex. J, of 
this date. 


By Mr. SALTER: 


1321 Q. Mr. Schreyer, you have testified here to the transfer 
through other persons of real estate to your wife that is mentioned 
in the bill of complaint in this action. What was your motive in 
making that transfer to your wife, if any? 


Objected to by Mr. Tyng. 


144 A. My motive was a pure, honest, and upright one. When 

I married my wife she had in the neighborhood of three thou- 
sand dollars. The judicious investment of that money and the 
money she loaned me to transact tiny business, her frugal, econom- 
ileal, and saving disposition and habits, formed the nucleus, and ac- 
cumulated, with energy in business, this property which I owned in 
1871. Iwas then doing a prosperous business; had large assets over 
and above all my indebtedness, which was very light—I don’t sup- 
pose I had at the time more than five hundred or a thousand dol- 
lars—and I thought it was no more than right and just for my wife 
and children that I should make the property over to them, so that 
in case of my death they would be provided for. That was my only 
and sole reason that | put my property in my wife’s name, for her 
benefit and for my children’s benetit. I did tot intend to go into 
any other business. I prosecuted my business thereafter for five 
years. I entered into no other business whatever. I had large 
assets to carry on my business, and it didn’t require my real estate. 
. 4 : 1322 Q. Was that the only motive? 
| A. That was the only motive I had. 

1323 Q. As you have stated it? 
A. Yes, sir. 


~t 


May Sti, 1882. 
By Mr. SALTER: 
1324 Q. You have suggested to me that you wanted to make an 
explanation in regard to certain evidence you gave yesterday. 
A. Ido. In regard to those notes made by Gutstadt & Gurke I 
find, on thinking over the matter, that I have committed some mis- 
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takes and errors in regard to that transaction in my testimony. I 
will now state that the notes were given to me and a mortgage was 
made to secure the payment of those notes, and Gustadt & Gurke 

proposed to negotiate the sale of that mortgage of ten thou- 
145 sand dollars, and I was to assign the mortgage to the parties 

that they w ould sell it to, and out of the proceeds to take the 
amount of these notes. I advanced them some small payments on 
these notes when they made them to me, but on their failure to ne- 
gotiate the mortgage, and the first mortgage being foreclosed and 
the property sold, it wiped out the second mortgage, and they failed 
to complete the houses or go on with them for the want of means. 
That is the explanation that I want to make. 

1325 Q. What amount did you loan them? 

A. Well, that I don’t know; in consequence of having lost my 
books, I couldn’t say. I advanced them some small amount on 
those notes with the expectation that I would advance the whole 
amount. 

1326 Q. Did you get back that part which you did advance? 

A. No, sir; I never got it back. 

1327 Q. Is that all the explanation you want to make? 

A. Y@, sir. 

1328 Q. And the amount paid, as you testified yesterday, was not 
so large as you supposed yesterday ? 

A. No, sir. 

By Mr. Tyne 

1329 Q. Have you no idea of the amount that you did advance 
them ? | 

A. I have not. 

1330 Q. Do you know whether it was a hundred dollars? 

A. I don’t know the amount. 

1331 Q. You don’t know whether it was a hundred dollars or five 
thousand dollars ? 

A. No, sir; I don’t. 

1332 Q. And have no idea which of those sums the amount you 
advanced was nearest? 

A. Oh, I am not positive that it was not as much as $5 000. 

13338 Q. Well, was it nearer $100 than $5,000 ? 

A. ILcan’t say, Mr. Tyng. If I had my books I could tell you 
exactly how much I advanced. 

1334 Q. Were these facts known to you at the time you filed your 
schedules in bankruptcy ? 

' A. 1 have no doubt they were, sir. 
146 1355 Q. And when you placed those notes, amounting to 
$8,600, among the schedules of your property you were aware 
of the facts that vou testified to to-day ? 


Ohjected to by Mr. Lindsay upon the ground that that does not 
bear upon the real issues in this case whether he did know or 
whether he did not know; that isa matter of no consequence to 
the issues here, but is foreign to the issue; and, as being the only 
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means of preventing improper evidence to come into the case, the 
counsel for the defendant advises the witness not to answer. 


The Witness: By the advice of my counsel, I decline to answer 
any further questions in regard to those notes. 

1336 Q. Do you remember beitig examined by me, Mr. Tyng, be- 
fore the register in bankruptey, upon the objections to your dis- 
charge? 

A. I remember you examined me; yes, sir. 

1537 Q. Do you remember being examined by me in regard to 
these very notes of $8,600? 

A. I do not. 

1338 Q. Do you remember having testified, in response to my 


questions in regard to these notes, that you never had any interest 


whatever in them? 

A. I don’t remember anything about that. I do not remember 
that you asked me a single question about those notes. 

1339 Q. And you don’t therefore remember having testified, in 
response to questions put by me in regard to these Gutstadt & 
Gurke notes, that you never had a dollar’s interest in them ? 

A. I don’t remember, sir. I have not seen the testimony since 
and it has not been read over to me. 


By Mr. Linpsay: 


147 1340 Q. Have you, since yesterday’s examination, endeav- 
ored to refresh your memory in regard to this transaction ? 

A. Yes, sir; I find, in thinking over the matter, that there was a 
mortgage given, and that for the want of the negotiation of that 
mortgage the notes were not paid, nor did I advance but very little 
money on them. I did advance those men some money to pay their 
laborers, on those notes. 

1341 Q. Were those advances made in the anticipation of the 
cashing of that mortgage ? 

A. Yes, sir. 

1342 Q. The mortgage was never, as a matter of fact, cashed, 
was it? 

A. No, sir. 

1343 Q. And the trensaction fell through ? 

A. The transaction fell through and they never completed the 
houses, but lost all they had put in. 

1344 Q. You being at a loss for the amount you had advanced? 

A. Yes, sir. 

1345 Q. Mr. Tyng has asked you whether you could approximate, 
whether the amount vou advanced was nearer one hundred dollars 
than five thousand dollars. Couldn’t you give us an idea of the 
amount? 

A. Well, it was a very small amount. 

1346 Q. What do you call a very small amount? 

A. If my memory serves me right, it was nearer one hundred dol- 
lars than five thousand dollars. 

1547 Q. Were your transactions very numerous or otherwise ? 

14—197 
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A. Yes, sir; I had a great deal of business to attend to at that 
time in my own business. I had a large business. 

1348 Q. And for that reason, I suppose, you cannot recall the 
exact amount? 

A. Yes, sir; the first mortgage was foreclosed and the second was 
wiped out, and they never paid me what:I advanced on those notes. 

349 Q. But whatever you did advance has not yet been paid 

back to you? 

A. No, sir. 


148 May 67u, 1882. 
By Mr. Linpsey: ; 


1350 Q. Allusion has been made here to a criminal proceeding 
against you in Kings county. Will you state very briefly the 
nature of that proceeding and how it terminated ? 

A. 1 sold a piece of property, as a broker, situated in Flatbush, to a 
man by the nameof Herman Gurke. On the day of closing title he 
produced checks, uncertified, to close the transaction and take title. 
I was acting for the seller and had the deeds of the property in my 
possession duly acknowledged and signed. I refused to take the 
checks. He then requested me to go to Brooklyn with him, where 
the bank was situated, stating that he would get the money on the 
checks and pay me there,and take the deed and put it right on record 
there,as he had to go to Brooklynany way to put the deed on record. I 
accompanied him to Brooklyn, and he went into the bank and pre- 
sented the checks for payment, and for want of identification he 
could not get the money on them and he had them certified. He 
tried in several places to get one of the checks cashed in order to take 
the title from me—the deed—which he failed to do. Finally, I ad- 
vised him that if he would come to my bank in New York he could 
open an account there and deposit those checks and adjourn the 
closing of the title for three or four days until the checks were paid, 
which he agreed todo. He did deposit the checks and open an ac- 
count in the West Side Bank. A short time thereafter it was ascer- 
tained that these checks were forgeries. It was published in the 
papers, and I was taken over to Brooklyn and was requested to assist 
the detectives and the police to find where Gurke lived. I told 
them, as near as I could, where he could be found. I never had 
been to his house where he lived, but we ascertained that he was 

doing business at 9 Chambers street, and there we ascertained 
149 near where he lived in Brooklyn. The result of it all was 

that Gurke was indicted for forgery and I was honorably 
acquitted, no indictment ever having been found against me, and 
it was so published. Mr. Gurke was tried on the charge and was 
acquitted by a jury of twelve men. 

1351 Q. But, as to you, they refused to find any indictment 
against you ” ; 

A. They refused to find any indictment against me. I was as 
innocent as any gentleman here as to the knowledge of the forgery 
of those checks. I knew nothing about it. 

1352 Q. Do you know whether the counsel representing the plain- 
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tiff in this action, and representing Peter J. Vanderbilt, in any way 
interested himself in securing your indictment ? 

A. He did, very strenuously. He went over there to the district 
attorneys and advised them not to accept the bonds which I offered 
of worthy and respectable citizens of large means, and he influenced 
the district attorney over there not to take the bonds, and we had 
to go before the judge and he accepted our bonds, and afterwards at 
the examination this venerable gentleman (Mr. Tyng) went further 
and acted as assistant district attorney to endeavor to have me in- 
dicted. 

353 Q. Notwithstanding all those efforts, however, you were hon- 
orably discharged ? 

A. I was, indeed, and it wasso published in the papers broadcast 
to the world. 

304 Q. Mr. Schreyer, explain more fully the loss of your books 
in the bankruptey proceedings. You have stated generally that 
they became lost on these proceedings, but how does not appear. 
Can you explain a little more fully as to that? 

A. Well, they were dragged around from my lawyer's office to 
Mr. Little’s office—Register Little—and they were left there for the 
inspection of Mr. Tyng and Mr. Harney, who appeared on behalf 
of John 8. Loomis in opposing my discharge in bankruptcy, and 
somehow or other they got lost. I never got them back, except a 
few books that I got, some of my bank books, and some papers and 

checks and notes. 
150 1355 Q. Is it your best present knowledge that all that you 
owed about February, 1871, would not exceed $500 or $1,000, 
excluding bonds and mortgages and the mechanics’ liens that you 
have mentioned ? 

A. Yes, sir. 

1356 Q. And as to the bonds and mortgages and mechanics’ liens, 
they were all secured, were they not? 

A. Yes, sir. 

1357 Q. And the liens were subsequently paid ? 

A. Yes, sir. 

1358 Q. And not out of any of your personal assets, but out of the 
property on which they were liens? 

A. Yes, sir. 

1359 Q. Had not your wife been in receipt of all the rents of all 
the property that had been conveyed to her from the time of the 
conveyance or conveyances to her to the time of her death? 

A. Yes, sir. 

1360 Q. Can you state about what those rents would average per 
annum—the aggregate amount, | mean? | 

A. In the neighborhood of twelve thousand dollars or ten thou- 
sand dollars, and perhaps more. The rents in 359th street alone 
were, in 1872, in the neighborlood of seven thousand five hundred 
dollars a year. Rents were very heavy and high then, and that was 
the average rent for the two years after the houses were erected. 
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By Mr. Tyne: 

1361 Q. You say that, as agent, you sold certain property in Flat- 
bush to Herman Gurke. Who was your principal in that transac- 
tion? 

A. Henry M. Wheeler. 

1362 &. Is that the same Henry M. Wheeler whom you have tes- 
tified here to have been the housekeeper in charge of 348 and 350 
West 39th street ? 

A. The same, sir. 

1363 Q. What was his business at that time ? 

A. Stair-builder. 

1364 Q. And have you any idea where and from whom he ac- 
quired that property ? 

A. I think he acquired it through John H. Kendall. 

1365 Q. Was John H. Kendall the owner of that property before 
Mr. Wheeler acquired it? 

A. Yes, sir. 
151 1366 Q. And who was the owner before John H. Kendall 
acquired it? 

A. Gustave A. Canis. 

1367 Q. The Gustave A. Canis mentioned in these proceedings? 

A. Yes, sir. . 

1368 Q. And where did Gustave A. Canis acquire it, if you know ? 

A. I think through a foreclosure proceeding atasale. As to that 
I testify from hearsay. 

1369 Q. Have you any recollection what Gustave A. Canis paid 
for that property ? 

A. I have not, sir. 

1370 Q. Have you any recollection of what Mr. Kendall paid for 
that property ? 

A. No, sir. 

1371 Q. Or what price Wheeler paid for it ? 

A. I don’t know, sir. 

1372 Q. Don’t you know that the conveyance of Mr. Wheeler 
purported to show a payment of only about seven or eight thousand 
dollars ? } 


Mr. Linpsay: This line of examination is objected to on the 
ground that it is seeking to inquire into a transaction as to which 
the courts have pronounced their judgment, and it is foreign to any 
issues in this case; that, so far as that proceeding is concerned, this 
defendant has been forever discharged and acquitted, and the wit- 
ness can answer or not just as he pleases. If I were in his place I 
would not. 

A. Ido not know anything about it, and, by the advice of my 
counsel, I decline to answer any further question as to that. 

1373 Q. What price was Mr. Gurke to pay Mr. Wheeler for this 
property ? 


Mr. Linpsay: Same objection, and the witness can do as he pleases 
about answering the question. 
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152 The Witness: For the same reasons I decline to answer the 
question. 

1374 Q. Don’t you know that this Mr. Wheeler acquired the prop- 
erty for a nominal consideration—8$8,000, or thereabouts—and thet 
a few months afterwards you negotiated a sale with Herman Gurke 
of the same property for $16,000 and upwards? 

Objected to by Mr. Lindsay. 

A. I did not, sir. 

1375 Q. What was the price that Gurke was to pay for this prop- 
erty ? 

Mr. Linpsay: Counsel for the defendant now protests against the 
time of the court and examiner and of counsel being taken up and 
the record encumbered by such matter as this, which is so foreign 
to the issues to be tried in this action, and that it is evident to be a 
mere expedition to smirch or besmirch the witness by innuendo, 
and to draw matter into the case which is entirely immaterial, and 
done for the purpose of consuming time and adding expense. For 
those reasons counsel would advise the witness not to answer the 
question. 


The Witness: I think that by the advice of counsel I won’t an- 
swer you any further questions upon this subject. 

1376 Q. At the time that you made this transaction with Gurke 
did you know that Gurke owed you $8,600 of notes which he could 
not pay, as you stated in your bankruptey proceedings? 


153 Same objection by Mr. Lindsay and same protest; and he 
also objects on the ground that it is nothing but trifling with 
the court. 


The Witness: Same answer. 

1377 Q. Did you not know at the time you made this transaction 
with Gurke that he was absolutely insolvent and unable to acquire 
any property from anybody? 

Same objection and same protest. 

A. I decline to answer your question. 

1378 Q. Did not, as a matter of fact, you know perfectly well that 
no transaction between Wheeler and Gurke could be honest which 
provided for a profit of eight thousand dollars on this property, made 


od 


within the two or tnree weeks * 

A. I will answer you that that Mr. Wheeler knew nothing about 
Gurke’s transactions. Gurke sold the property to somebody else. 

1379 Q. To whom? 

~" To a man by the name of Bernard. 

1580 Q. Did you ever see the man Bernard ? 

A. He was introduced to me, sir. 

1381 Q. Where? 

A. At the time the title was to be closed 

1382 Q. Whereabouts ? 

A. 145 Broadway. 
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1883 Q. Have you ever seen him before or since? 

A. I have not seen him since. 

1384 Q. Did you know anything about him—who he was? 

A. He was an entire stranger to me. 

Q. Then the only knowledge that you had that Gurke sold the 
property to Bernard was that Gurke told you so? 

A. Oh, I shall decline to answer any more questions about that. 

1385 Q. Do you know whether Gurke was in a position to buy 
that property ? 

A. By the advice of counsel I decline to answer you any more 

questions on that subject at all. 
154 386 Q. Do you know whether or not Bernard was a res- 
ident of the State of New York? 

A. I decline to answer your question. 

1387 Q. How muclt was Mr. Gurke to get from Bernard for this 
property ? 

A. 1 decline to answer your question. 

1388 Q. What knowledge have you of the action taken by the 
grand jury in your case ? 

A. The knowledge ! have was received from the bank where these 
checks were made payable. 

1389 Q. The action uf the grand jury, I mean—the action they 
took ? 

A. That they refused to indict me. 

1390 Q. What knowledge did you have? 

A. I was informed by the president of the bank on which these 
checks were payable. ‘That was all the information I got. 

1391 Q. And his information was that the grand jury had refused 
to indict you? 

A. Yes, sir. 

1392 Q. That is what you mean by being honorably acquitted, 
is it? 

A. I was honorably discharged. 

1393 Q. That is what you mean by being honorably discharged ? 

A. Yes, sir; from my arrest. 

1394 Q. You were charged with being engaged in this forgery, 
were you not? 

A. I don’t think I was. 

1395 Q. What was the charge that was made against you ? 

A. Well, I couldn’t tell you. ) 

1396 Q. You were taken under arrest to Brooklyn, were you not? 

A. I was taken to Brooklyn not under arrest. I was taken to 
Brooklyn to find Mr. Gurke; he was the man they were after; 
not me. 

1397 Q. Well, they finally took you under arrest, didn’t they ? 

A. Yes, sir. 

1398 Q. Where did they keep you the first night? 

A. In the station-bouse, in the captain’s quarters. I was treated 
asa gentleman. I have no fault to find with the treatment I received 
in Brooklyn. 
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1399 Q. What books do you say that you lost in the course of 
these proceedings in bankruptcy ? 


| 155 A. Well, my account books, which were before Register 
: Little. Three or four. 
1400 Q. Can you mention their names? 


A. That [there] was an account book where I kept my receipts and 
disbursements of money in; a book where I kept my contracts in, the 
price I received for the contracts, &c., and there was another book, 
I think, where I kept my cash account in. 

1401 Q. Among these books was there a cash book ? 

A. Such a book as I called a cash book. 

1402 Q. Didn’t you testify in the proceedings before Mr. Little 
that you never kept a cash book ? 

A. Well, I did not know what you meant by a cash book. 

1405 Q. Didn’t you testify so? 

A. I may have done so; but my books were there for you to see, 
and you had a thorough inspection of them for every twenty-four 
hours, or for three or four days, for all I know. 

1404 Q. Was there a cash book ? 

A. There was. 
| 1405 Q. Were those the books which had reference entirely to your 
stair-building business ? 

A. Yes, sir. 


JOHN SCHREYER. 


Read over by the witness in my presence and subscribed by him 
this 17th day of May, 1882, the witness having been duly sworn 
before me before the commencement of this examination. 

GEO. F. BETTS, Examiner. 


May Sru, 1882. 

Counsel for the defendant offers in evidence a printed copy of the 
appeal book in the case of Vanderbilt v. Schreyer, impleaded with 
others, on appeal to the court of appeals. 


+ een dle — 


156 There being no objection, the book is marked Def’t’s Ex. 
L, of this dete. 


COMPLAINANTS Exutpit 4. 


Bargain and sale deed. John Schreyer and wife to Edward 
Sharkey. Consideration, one dollar. Dated January 21, 1871; ac- 
knowledged January 50th, 1871, before Henry Sidney Holborow ; 
recorded February 2, 1871, in Liber 1157, page 573, &c.; conveys 
the premises 351, 353, and 355 West 42nd street. 


COMPLAINANTS Exutpir 5. 


Bargain and sale deed. Edward Sharkey and wife to Anna Maria 
Schreyer. Dated January 21, 1871; acknowledged January 30, 
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1871, before Henry Sidney Holborow ; consideration, one dollar ; 
SD hard 


recorded in Liber 1157, page 374; conveys the premises 351, 353, 
and 355 West 42nd street. 


COMPLAINANT'S EXHIBIT 9. 


Full warranty deed. John Schreyer and wife to Edward Sharkey. 
Dated April 3rd, 1871; acknowledged April 26th, 1871, before 
Henry Sidney Holborow; recorded April 26th, 1871, in Liber 1166, 
page 51; recites consideration of $6,000, and conveys premises 73 
West 127th street. 


157 CoMPLAINANT’S Exutpit 10. 


Edward Sharkey te John Schreyer. Acknowledgement of trust. 
Dated April 3rd, 1871. Execution proved by James McKenney, the 
subscribing witness, September 21st, 1872; recorded September 23rd, 
1872, in Liber 1228, page 4287, as follows: 

New York, April 3rd, 1871. 

“This is to certify that John Schreyer and Anna Maria Schreyer, 
his wife, have this day conveyed to me by deed a house and lot situ- 
ated on 127th street between Iifth and Sixth avenues, which I am 
to hold in trust for them; and I hereby agree to convey said house 
to any person hereafter designated by said John Schreyer.” 


EDWARD SHARKEY. [t. s.] 


In the presence of— 
JAMES MckKENNEY. 


CoMPLAINANT’S Exuipbit 11. 


Trustee’s deed. William H. Leonard, substituted trustee, to Anna 
Maria Schreyer. Acknowledged July 25th, 1873; recorded August 
4th, 1873, in Liber 1256, page 624; recites a decree entered in the 
supreme court May 29th, 1873, between John Schreyer and Anna 
Maria Schreyer, plaintiffs, and Margaret Sharkey, William Sharkey, 
and Catharine Sharkey, the widow and heirs of Edward Sharkey, 
defendants. This decree recites Complainant’s Exhibits 9 and 10 
and substitutes William H. Leonard trustee in place of Edward 
Sharkey, deceased, and directs him to convey the premises therein 
mentioned to Anna Maria Schreyer. This deed thereupon conveys 
said premises, 73 West 127th street, to Anna Maria Schreyer. 


158 CoMPLAINANT’S Exuipsir 13. 
Bargain and sale deed. John Schreyerand wife to Edward Shar- 
key. Dated January 20th, 1871; acknowledged January 30th, 1871, 
before Henry Sidney Holborow; recorded February 2d, 187], in 
Liber 117], page 568 ; consideration, one dollar; conveys the prem- 
ises 17, 19, 21, and 23 West 126th street. 


* 
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CoMPLAINANT’s Exuinit 14. 

: | Bargain and sale deed. Edward Sharkey and wife to Anna Maria 
: Schreyer. Dated January 21st, 1871; acknowledged January 30th, 
1871, before Henry Sidney Holborow; recorded February 2d, 1871, 
in Liber 1157, page 368; consideration, one dollar; conveys the 
premises 17, 19,21, and 23 West 126th street. 


CoMPLAINANT’S Exurpbit 16. 


Bargain and sale deed. John Schreyer and wife to Edward 
: a: Sharkey. Dated January 21st, 1871; acknowledged January 30th, 
1 1871,-—; — in Liber 1157, page 369; consideration, one dollar; 
+ |) conveys the premises 348 and 350 West 59th street. | 


CoMPLAINANTS Exuipit 17. 


Bargain and sale deed. Edward Sharkey and wife to Anna Maria 
Schreyer. Dated January 21st, 1871; acknowledged January 30th, 
1871, before Henry Sidney Holborow; recorded February 20th, 1871, 
in Liber 1157, page 370; consideration, one dollar; conveys prem- 
ises 348 and 350 West 39th street. 


COMPLAINANTS Exutpit 23. 


Bargain and sale deed. John Schreyer and wife to Edward 
Sharkey. Dated January 21st, 1871; acknowledged January 30th, 
1871, before Henry Sidney Holbrow; recorded February 2nd, 1871, 
in Liber 1157, page 372; consideration, one dollar; conveys the 
premises 424 West 40th street. 


CoMPLAINANT’S Exnipit 24. 


Bargain and saledeed. Edward Sharkey and wife to Anna Maria 
Schreyer. Dated January 2lst, 1571; acknowledged January 30th, 
| 1871, before Henry Sidney Holborn; recorded February 2ud, 1871, 
in Liber 1157, page 376; consideration, one dollar; conveys the 
premises 424 West 40th street. 


COMPLAINANTS EXxuipit 25. 


Full warranty deed. John Schreyer and wife to George Gebhard. 
Dated October 15th, 1S70; acknowledged November 14th, 1870. be- 
fore Henry Sidney Holborow; recorded February 2nd, 1871, in Liber 
1157, page 335; consideration, $10,000; conveys the premises 420 
West 40th street. 
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CoMPLAINANT’S Exurbit 80. 


Full warranty deed. John Schreyer and wife to Matthew 

169 L. Ritchie. Dated October 15th, 1870; acknowledged No- 

vember 14th, 1870, before Henry Sidney Holborow ; recorded 

February 2nd, 1871, in Liber 1157, page 566; consideration, $9,500 ; 
conveys the premises 422 West 40th street. 


CoMPLAINANT’S Exuisit 36. 


Bargain of [and]sale deed. John Schreyerand wife to Edward Shar- 
key. Dated February 6th, 1871; acknowledged February 11th, 1871, 
before Henry Sindey Holborow; recorded February 15th, 1871, in 
Liber 1150, page 560; consideration, one dollar; conveys the prem- 
ises 135 East 7Stli street. 


COMPLAINANT'S EXHIBIT 37. 


Bargain and sale deed. Edward Sharkey and wife to Anna Maria 
Schreyer. Dated February 10th, 1871; acknowledged February 
11th, 1871, before Henry Sidney Holborow ; recorded February 15th, 
1871, in Liber 1150, page 562; consideration, one dollar; conveys 
the premises 155 East 75th street. 


CoMPLAINANT’S Exurpirt 41. 


David McAdam, referee in foreclosure, to Anna Maria Schreyer. 
Referee’s deed. Dated and acknowledged January 11th, 1875; .re- 
corded January 16th, 1873, in Liber 1246, page 3; consideration, 

$14,500; recites decree in foreclosure between Abram R. 
161 Welch, plaintiff, and James W. Ogden, Jr., and others, de- 

fendants ; entered commen pleas December 10th, 1872; sale 
of mortgaged premises—465 West 71st street—on the 10th January, 
1873; struck off to A. R. Welch, plaintiff, for $14,500; that bid as- 
signed to John Schreyer and conveys the premises to Anna Maria 
Schreyer. 


DEFENDANT'S Exurpsirt 45. 


Building contract between George Gebhard and Matthew L. Rit- 
chie, as owners of the premises No. 420 and 422 West 40th street, 
and Peter J. Vanderbilt, dated February 2nd, 1874, whereby the said 
Vanderbilt covenanted “to erect and finish the new buildings to be 
erected on lots Nos. 420hand 422 West 40th street, N. Y. city, * * * 
for the sum of $8,175, lawful money,” &c., payable in manner fol- 
lowing: “ When the said houses are topped out a payment of five 
thousand dollars ($5,000) by assignment of a bond and mortgage 
held by John Schreyer on the property of Anna Maria Schreyer, No. 
300 West 42nd street, New York city ; three thousand one hundred 
and seventy-five dollars ($3.175) when the houses are fully completed 
as above.” 
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New York, Nov. 


Mr. George Gebhard to Anna M. Schreyer. 


6, 1874. 


to one-half contract, mason work .................<-<- 4,087 50 
“ John F. Moore, bill carpenter WEEE 2. nc.numciiinneneis 4,100 OO 
“ one-half party Se itikeicctlccomnanmsaiiaec s0U OU 
” CORO TORE cnncendninaeencnwecs cnenemnneniiin S00 OU 
“ PIRRIRINR COG iidtenddcdncencenssenmeennl 700 00 
~ one, DEE, GI Giitiencccscen nce 640 00 
“ stairs, wainscoting, and yard work...............- 660 00 
“ suena Gt Gp Ga cise ntcccccnncdsnns iain 240 00 
” DOSE conc cndiididitinsiuenenas omen 525 OV 
* GOCRSE CRD ccincttitinctnnnncnsnepewiniiah yorntainnie 64 OU 
“ Holanet for Grawite pines, 06... ccncenceminin 25 00 
“ putting shutters to rear windows and cutting door 

through fence, and gas fixtures........«c«<<<<<- 41 50 

© PRIRTRIED ccc mimmninenennedtinnnonadigeaae 24 50 
“ Daiance Gus Of Bd MOTRIN... cnc ccecunnsaneus woe 692,200 OO 
$14,047 50 

Ce. by cask Gem AGN WOll onc nccsccccsensmecnuin 6,025 00 

ZO DRINNGS GR SUES TUM, BOF Seccnccndnnninnnnnn $8,022 50 

163 COMPLAINANT'S Exuisits F Anpb G. 

John Schreyer’s Bank Account in the West Side Bank. 


I, Book No.1. August 26, 1869, to June 11, 1871. 


Deposits a ee ee $13! 50 Jo 
Checks, &c..-...- anid pained nie 136,975 38 
IN 5 cnists neieicintnianeibanaies nmnnaiginianinta 1,405 57 to No. 2 


Book No. 2. June 12, 1871], to June 22, i874. 


OR ects wentins sateennieieibienian mint enema 1,405 57 
Deposits .... .... -..22---------- 2-2 -- === $151,406 45 

152,812 02 
Cheeks, C6. ccc cscs’ es drnnens coneumne 151,834 49 


ne ARETE EST EEE SS” Ne ROMERO TL or 977 53 to No. 3. 
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G, Book No. 3. June 23, 1874, to Sep. 6, 1876. 
Is inclliaigepiiinnieans enieninbiquiiiimsdpnnnamemmaictnie 977 58 
SOOT 2.200 reine conn cecnnss eee 
102,486 57 
RN I cs cassinins cisescien ticcne ek igienennial inant etseniarainaiiinnts 102,507 09 
Nain ies -ciieinetectesanihiineec ecticanaandins vsiieiolinealan 176 48 - 
f 
Summary. Aug. 26, 1869, to Sept. 6, 1876. 
| 
ee $591,296 44 | 
eG reicncinnisennicesunnene surtepuneinmnionn , aan 391,116 96 | 
4 NIT sas seacereenegitieinindipiliniianiasliats klide 79 48 | 
164 CoMPLAINANT’S Exuipits 46 To 57. : 


Mechanics’ Liens Filed aq’st John Schreyer and the Premises 17, 19, 21, 
23 West 126th St. : { 


es See O, SFG Oe AR. IE erences enssintiininitaniiiniin 362 26 
(Discharged January 28, 1871.) 
*. RRS 3S, SECO, BONE CG cn coum sian 51 00 


(Wischarged March 17,1871.) a. 
© RD Bey SOte, En FD e.ceeinniowkinn 61 50 { 
RE Fa Sr I. sctinin cinesinttidanninn 2,450 OO ; 

(Discharged Sept. 15, 1870.) 

RR, Be tices aiiicticees 180 00 
(Discharged January 28, 1871.) 
Oe OR, Bey BCG ee ee icine tati anni 1,454 88 
(Satisfied April 21, 1873.) 
“« Jan’y 6, 1871, Gardner, Landon & Uo... ..-. ..--.- 4,500 00 
(Discharged October 26th, 1871.) ' 
gee BE ae” SS nee ene 2,232 00 
I ee gs BE eicitrecics ncccsilinineielenintitticlnatin 156 25 
= Beet. G, 1611, SEO & BR vn cctereciccons 989 46 { 
$12,487 35 
165 COMPLAINANT'S Exurpir No. 58. 


United States District Court, Southern District of New York. 
In the Matter of Jonny Scureyer, Bankrupt. No. 6800. 


At chambers, 4 Warren St., in the city of New York, in said dis- 
trict, this 27th day of February, 1882. 


I hereby certify that the following is a list of creditors who have 
up to this date made and filed proof of their claims herein: 
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1. Henry M. Wheeler, 348 W. 49th St., N. Y.---------- $167 65 
2. Philip Pinkel, 355 aa 42nd St.  .  nmieniaiia 1,780 00 
3. Abram R. Welch, 2 7 W. 27th St. Ti ealaheeinieiaii 3,434 10 
4. Harris Aronson, 198 Eighth Avy. On aseseliiomalinidiginal 150 00 
5. John D. Demarest, 328 W. 40th St. qin 79 50 
6. Nat. Mixed Paint Co., Desbrosses St. “ ---------- 29 00 
7. John 8S. Loomis, Brooklyn, © tc akenieneiiinnen 299 24 
8. Peter J. Vanderbilt, 979 Eighth Ae ©" 5,913 23 

$11,852 82 

JOUN W. LITTLE, 
Register in Bankruptey. 

166 CoMPLAINANT’S Exuipit No, 59. 


General release. Henry M. Wheeler to John Schreyer. Considera- 
tion, one dollar. Dated February 11, 1882; acknowledged Febru- 
ary 15th, 1882. 


CoMPLAINANT’S Exurpit No. 60. 


General release. Phillip Pinkel to John Schreyer. Consideration, 
one dollar. Dated February llth, 1882; acknowledged February 


11th, 1882. 
CoMPLAINANT’S Exuipit No. 62. 
Supreme Court, County of New York. 


JOHN SCHREYER, as Executor, &c., of Anna Maria Schreyer, ) 
against 
ABRAM Kh. WELCH. | j 


Judament- Roll. 


Judgment entered October 8th, 1878, in favor of the plaintiff for 
$5,097 damages and costs, upon a statement and confession verified 
October Sth, 1878, in which itis stated that the defendant borrowe | 

from the plaintiff, as executor, &c., the sum of $3,140.52 on 
167 =the 10th September, i876, and the further sum of $1,659.48 

on the 8th December, 1876, the said sums being unpaid, and 
amounting, with interest, to $5,080. 

In supplementary proceedings instituted in this judgment, Gustave 
A. Canis was appointed receiver of Welch’s property January 10th, 
1879. 
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CoMPLAINANTS .Exuarpit No. 61. 


At a special term of the supreme court, held at the court-house, 
in the city of New York, on the 17th day of February, 1882. 
Present: Hon. Charles Donohue, justice. 


Joun ScureyeErR, as Executor of the Last Will and Testament " 
Anna Maria Schreyer, deceased, 

against 
ABRAM R. WELcH, JR. | 


Upon reading and filing the annexed petition, and upon motion 
of A. Oldrin Salter, attorney and of counsel for receiver, it is ordered 
that the prayer of said petition be granted ; and the receiver 
168 is hereby authorized and empowered to compound, release, 
relinquish, and discharge the claim described in said petition 

upon payment to him of the sum of $50. 


A copy. 
[SEAL. ] WM. A. BUTLER, Clerk. 


New York Supreme Court. 


JoHN ScHREYER, as Executor of the Last Will and Testament of 
Anna Maria Schreyer, Deceased, 
; 
ag st 
ABRAM R. Wetcu, JR. 


To the supreme court: 

The petition of Gustave A. Canis respectfully shows to this court: 

First. That by an order of this court made. January 10th, 1879, 
your petitioner was appointed receiver of all the debts, property, 
equitable interests, rights, and things in action of the above-named 
defendant, which order was made in certain proceedings supple- 
mentary to execution in this action. 

Second. Your petitioner duly qualified as such receiver by filing 
a bond approved by a justice of this court, as required by said 

order. | 
169 Third. That said order was duly filed and recorded in the 
office of the clerk of this court. 

Fourth. That your petitioner thereupon became vested of and in 
all property of defendant, real and personal. 

Fifth. Among the assets of said judgment debtor your petitioner 
has found a claim existing in favor of said judgment debtor against 
the above-named John Schreyer, as an individual, amounting to 
$3,454.10. 

Sixth. As lam informed and verily believe, proceedings in bank- 
ruptcy were commenced by or against said John Schreyer, individ- 
ually, in the district court of the United States for the southern dis- 
trict of New York, in which he was adjudicated a bankrupt; that 
said claim was duly proven in said proceedings; that afterwards 
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such proceedings were had that said John Schreyer was discharged 
by said court of and from all his debts, including the debt aforesaid, 
pursuant to the provisions of the Revised Statutes of the United 
States—title, “ Bankruptcy.” 

Seventh. Notwithstanding the said discharge of said Schreyer he 
has offered me the nominal sum of $50 if I will compound release 
and discharge him of and from the said claim. 

Eighth. The said John Schreyer is, I am informed and verily be- 
lieve, still insolvent and unable to pay any of his debts, but has ex- 
pressed to me a desire to pay to and amongst his creditors as much 
as he can and obtain from each of them a voluntary release. 

Ninth. I have always regarded and now regard said claim as 
valueless and uncollectible, and as having been absolutely dis- 

charged in bankruptcy. 
170 I therefore petition and pray that this honorable court, by 
its order, may authorize and empower me to accept the offer 
of said Schreyer, and to release and discharge him of and from said 
indebtedness upon the payment to me of said sum. 

Dated February 16, 1882. 

GUSTAVE A. CANIS, Receiver. 


(Duly verified February 16th, 1882.) 


Annexed to these papers is [are ]|— 

1. A certified copy of an order, entitled as above, appointing Gus- 
tave A. Canis, receiver, &c., as aforesaid, dated January 10th, 1879, 
filed and recorded January 14th, 1879. 

2. A sealed instrument executed by the aforesaid Gustave A. Canis, 
dated and duly acknowledged March 7, 1882, which sufficiently re- 
cites ail the foregoing proceedings and contains the following words: 

“ Now, therefore, in consideration of the sum of fifty dollars, to 
mein hand — as such receiver by said Jolin Schreyer, the receipt 
of which is hereby acknowledged, and by virtue of the said authority 
of this court contained in suid order, 1, Gustave A. Canis, receiver 
afcresaid, do hereby compound, release, relinquish, and discharge 
the said claim against said John Schreyer and from the payment 
thereof, and so that by these presents he, the said Jotin Schreyer, is 
entirely released from said indebtedness and from every part and 
portion thereof.” 


171 CoMPLAINANT’s Exuipbit No. 65. 

General release. Harris Aronson to John Sehreyer. Considera- 
tion, one dollar. Dated February 11th, 1882; acknowledged Feb- 
ruary 13th, 1882. 


CoMPLAINANT’S Exuipit No. 64. 


General release. John D. Demarest to John Schreyer. Consider- 
ation, one dollar. Dated February 11th, 1S8S2; acknowledged Feb- 
ruary 16th, 1S82. 
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CoMPLAINANT’S Exuipit No. 65. 


New York, April 8th, 1882. 


Mr. John Schreyer in account with the National Mixed Paint Co. 
(Limited). 


To mdse. biil rendered Sept. 17th, 1878, $29. 
Received payment, 
NATIONAL MIXED PAINT CO. (Linirep). 
JAS. N. DAVIDSON, Pres. 


172 CoMPLAINANT’S Exutpit No. 66. 


Transcript of judgment entered April 10th, 1878, New York 
County against John Schreyer in favor of John 8. Loomis for $299.24. 
Satisfied March 28th, 1882. 


COMPLAINANTS Exurpit “A.” 


Petition, consent, and adjudication of the defendant a bankrupt. 
The creditors’ petition was filed August 25d, 1878, by William 
Lindsay, Esq., as attorney for the petitioning creditors, Phillip Pinkel 
and Abram R. Welch. It averred that the petitioners “ constitute 
at least one-fourth in number of the creditors of said bankrupt, and 
that the aggregate of your petitioners’ debts provable under said act 
amount to at ieast one-third of the debts so provable against the 
said John Schreyer.” The alleged act of bankruptcy was “ that at 
the city of New York and or about the 17th day of August, 1878, 
the said Schreyer made, executed, and delivered unto one Gustave 
A. Canis a general assignment of all his property for the benefit or 
alleged benefit of his creditors,” «e. 

Upon this petition an order was made by the district court on the 
24th August, 1878, directing that said John Schreyer show cause, on 
the 17th day of September, 1878, why the prayer of the said: peti- 
tion should not be granted. On that day Vanderbilt L. Buxton, 
Esq., as solicitor of John Schreyer, filed a notice of appearance for 
him and a consent that the prayer of the petition should be granted ; 
and on the same day an order was made on this petition and con- 
sent adjudicating said John Schreyer a bankrupt, as stated in the 
pleadings herein. 


173 DEFENDANT'S Exuipit L. (May 8th, 1882.) 


A printed copy of the case on appeal to the court of appeals in 
the action of Peter J. Vanderbilt against John Schreyer, impleaded, 
&e., from which it appears that on the fifth day of May, 1874, the 
defendant executed and delivered to Peter J. Vanderbilt an instru- 
ment in writing, whereby he assigned to said Vanderbilt a certain 
bond and mortgage therein specified for the sum of five thousand 
dollars in fulfillment of the premises of Complainant’s Exhibit No. 


4 
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45, and guaranteed the payment thereof, with interest from May 5, 
1874, by due course of foreclosure and sales; that the said mortgage 
was duly foreclosed, and upon the sale of the mortgaged premises a 
deficiency of five thousand nine hundred and thirteen dollars and 
twenty-three cents ($5,913.25) was ascertained and declared on the 
9th day of August, 1876, this being the indebtedness for which Jane 
Vanderbilt, as administratrix, &c., of Peter J. Vanderbilt, deceased, 
has filed a proof of debt, as stated in Complainant’s Exhibit No. 58. 


174 NOVEMBER 2p, 1881. 
Matruew L. Ritcuie, called as a witness on the part of the 
plaintiff, being duly sworn by the examiner, deposes as follows: 
(By Mr. TynaG:) 

1 Q. What is your business? 

A. Iam a machinist; I am at present in the tool business; I am 
a machinist by trade. 

2 Q. How long have you been a machinist by trade ? 

A. I went to the trade when I was fifteen years of age. 

6 Q. When first did you become acquainted with Mr. John 
Schreyer ? 

A. About 1865 or 1866, I believe. 

13 Q. Now state, in a few words, what your acyuaintanceship was 
with him after that, and whether you kept up an acquaintance with 
him or not. 

A. I have always maintained friendly relations with him. 

14 Q. Have you ever had any particular personal acquaintance 
with him except simply as an acquaintance ? 

A. Nothing further than associations. 

15 Q. As members of the same lodge ? 

A. Yes, sir. 

16 Q. Have you ever had any business transactions with him what- 
ever? 

A. I have. 

17 Q. Well, when did you first have any business transactions 
with him? 

A. In 1869, I believe. 

21 Q. Did you ever deal with him in any way? 

A. No, sir. 
175 © 22Q. And never had any money transactions with him be- 
fore you got this Fortietii-street property ? 

A. Oh, yes; I had money transactions with him in relation to 
this property. 

23 Q. But before then ? 

A. No, sir; none whatever. 

24. Then, atthe time of the business relating to this Fortieth- 
street property, your only relationship with him was that of an ac- 
quaintance ? 

A. Of an acquaintance. 

25 Q. Well, when first did you hear this subject of 422 West For- 
tieth street mentioned, and by whom? 

16—107 
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A. It must have been early in the year 1869; probably the latter 
part of 1868 or the beginning of 1869. 

- 26 Q. And who first mentioned it to you? 

A. I believe it was mentioned to me in Mr. Ward’s office. 

27 Q. The question is, By whom? 

A. By Ward, about this particular property. 

28 Q. Well, who was present at that time? 

A. Mr. Schreyer, Mr. Ward, and myself. 

29 Q. And on that occasion, in the office of Mr. Ward, was the 
first time you ever heard the property 422 West Fortieth men- 
tioned ? 

A. Yes, sir. 

30 Q. And how long was that before you acquired the title to it? 


Same objection. _ 


A. I acquired the title in 1870. 

31 Q. And how long before that was that conversation in Mr. 
Ward’s office? 

A. It must be a year and a half,or probably more ; I do not know 
how much more. 

02 Q. You think fully a year and a half? 

A. Yes, sir. 

33 Q. When did you determine to become the owner of 422 West 
Fortieth street ? 

A. In 1869. 

34 Q. A year before you bought it? 
176 A. A year before I got the deed. 
009 Q. Where and from whom did you get that deed ? 

A. From Mr. Schreyer and wife. ‘They are the parties who signed 
the deed. 

36 Q. I understand that, but where did you get it—where and 
from whom? Who delivered it? 

A. I believe, if I recollect right, it was either at Lawyer Holbrow’s 
or the comnmissioner of deeds. I have no definite recollection when 
or where, but it was through him that I got the deed, to the bést of 
my recollection and belief. 

of Q. Is it your best recollection that when the deed was delivered 
to you it was Celivered to you by Holbrow? 

A. I think it was left at my house by either Holbrow or his 
agent. + 

38 Q. Well, then, your present best recollection is, as to the deliv- 
eA of that deed, that you found it at your house, left there by some- 

ody ¢ 

A. That is the best of my recollection. 

39 Q. And had you at that time moved upon the property ? 

A. Yes; I had been a resident on that property from the time of 
the erection of the rear house. 

40 Q. The rear house was erected, then, about a year and a half 
or thereabouts before you acquired the title to the land? 

A. I occupied the rear house. I think it was August, 1869, or 
September, and I got the title in 1870. 
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41 Q. And did you answer when you had determined to acquire 
the title? 

A. I had determined to acquire the title when I moved in. That 
was in 1869. It was with that understanding. 

42 Q. Whom did you have that understanding with ? 

A. With Ward and Schreyer, in a general conversation. 

43 Q. You say that you moved in there with the understanding 
that you were to have title to that land? 

A. Yes, sir. 

44 Q. With whom did you make that understanding? 
177 A. With Ward, the party—he was the agent of the estate, 
that it may be understcod more clearly to you. 

45 Q. Just mention the names. 

A. With Mr. Ward and Mr. Schreyer. 

46 Q. Then part of your arrangement that you were to have the 
title was with Mr. Schreyer? 

A. Part of the arrangement; ves, sir. 

47 Q. This arrangement, vou say, was made in Mr. Ward’s office 
about the time you moved into the house? 

A. About that time or prior to that; before the house was built. 

48 Q. After you lived on the land, and up to the time you ac- 
quired the title, were there several families living in the same 
house ? 


Same objection. 


A. There were. 

49 Q. Paying rent for the quarters they occupied ? 

A. Paying rent. 

50 Q. And to whom did they pay that rent? 

A. To me. 

51 Q. To you? 

A. Yes, sir. 

52 Q. Before you acquired the title? 

A. Before I acquired the title. 

53 Q. Ever since that rear house was built they always paid rent 
to you? 

A. Always paid rent to me. 

54 Q. Then you recollect that in 1874 the first house was built? 

A. Yes, sir. 

55 Q. And there were tenants in that house who also paid rent? 

A. Yes, sir; and they paid rent to me. 

56 Q. Can you give us any idea of what amount of rent is and 
has been paid per month by all those tenants at the present time? 

A. At the present time it is drawing $105 out of the front house 

and $57 from the rear. ‘That is the present rent which I 
178 draw, and IL live there besides. I occupy part of the prem- 
ises myself. 

57 Q. For how many years past has it paid about that rent—since 
the houses were built? 

A. No, sir; for the past three years, about. 
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58 Q. Prior to that and since the houses were built what was about 
the rental of them? 

A. I cannot recollect. The rear house I got $96.30 for when it 
was built, and only get $37 now. 

59 Q. Prior to the past three years the rent was larger than that? 

A. Yes, sir. : 

68 Q. When first did you hear anything said about building a 
house on the front of that lot? 

A. I suggested it about 1873. I think I suggested that the rear 
property was not paying, and I suggested that the only way we could 
make it pay was to build together on the front. 

69 Q. To whom did you suggest that? 

A. ‘lo Gebhard. 

70 Q. You suggested it to Gebhard ? 

A. Yes, sir. 

71 Q. Had you then, when you made that suggestion, the means 
and ability to build a house? 

A. I had not. 

72 Q. And when did you make that suggestion to Mr. Gebhard ? 

A. To the best of my knowledge, in the latter part of 1878. 

73 Q. When did that suggestion take the form of a determination 
to build? 

A. Well, I cannot say positively. In the latter part of 1873. 

74 Q. In the latter part of 1873 you made up your mind to build 
that front house, did you ? 

A. Yes, sir. 

75 Q. Had you up to that time made any arrangement where you 
were to get the money to build? 

A. I had spoken to Mr. Schreyer in relation to advancing the 
money to build the house. 

76 Q. Did Mr. Schreyer agree to advance the money to build 

the house? 


179 ~—sA.-_ He did not agree to advance, but he suggested the way 
it could be obtained. 


77 Q. Then your negotiations with reference to building that front 
house were made with Mr. Schreyer ? 

A. With Mr. Schreyer and his wife. 

113 Q. You gave Mr. Schreyer the money to pay these contractors. 
When did you give him any money to pay these contractors, and 
how much did you ever give him? 

A. The amount—I cannot say how much I gave him exactly. I 
gave him, from the erection of the rear house until the building of 
the front house, about $1,600, to the best of my knowledge and be- 
lief. : 

114 Q. Monies received from the rents? 

A. Monies received from the rents and monies of my own earnings. 

1lo Q. Now, how much did you ever give him to pay those con- 
tractors with ? 

A. I gave him $6,000 and some odd hundred dollars, which I re- 
ceived from the Ward estate. 

116 Q How did you receive that? 
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A. I received it from the agent, Ward. 

117 Q. You, personally ? 

A. Yes: personally. 

118 Q. And where did you receive it? 

A. It was down Broadway, I believe, some place. I have forgot- 
ten the number now. . 

119 Q. In what form did it come to you ? 

A. Cash, to the best of my recollection. 

120 Q. Were you present when that check was paid by Mr. Ward ? 

A. I was present. 

121 Q. And it was paid to you? 

A. And it was paid to me. 

122 Q. And what did you do with it? 

A. I gave it to Schreyer to pay for the buildings? 

123 Q. Well, this $1,600 and this check received from Ward—did 
you ever give Mr. Schreyer any money to pay any contractors on 

that front house ? 
180 A. Yes; I believe I did. .I believe I paid bills for extra 
work outside of that, to the best of my knowledge and belief. 

I cannot recollect how much now. 


sy Mr. SALTER: 


137 Q. As to the $6,000 or about that that you received from the 
Ward estate, did you execute and deliver to them a bond and mort- 
gage? — 

A. I did. 

138 Q. Upon the premises 442 West Fortieth street? 

A. Upon the premises 442 West Iortieth street. 

139 Q. Have you paid the interest upon that bond and mortgage 
when it was due ever since ” | 

A. Yes, sir. The bond and mortgage is for $10,000, including a 
former bond and mortgage upon the rear dwelling, with the ad- 
vanced amount upon the front building. 

140 Q. When you gave the mortgage, at the time you received 
the $6,000, you gave the mortgage for $10,000? 

A. Yes, sir. 

141 Q. That included the former mortgage held by the same 
estate ? 

A. Yes, sir; held by the same estate. 

142 «. For about $3,750? 

A. Yes, sir; for about $3,750. 

143 Q. And including what was loaned at the time the mortgage 
was given, making in all $10,000 ? ; 

A. Making in all $10,000. 

144 Q. And you have paid the interest on that ever since? 

A. Yes, sir; and I believe I have got quite a number of those 
receipts. 

145 Q. You have receipts for the interest you have paid ? 

A. I have loose receipts. 

146 Q. Haven't you any bills or receipts for the building that 
was put up there? 
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58 Q. Prior to that and since the houses were built what was about 
the rental of them ? | 

A. I cannot recollect. The rear house I got $96.30 for when it 
was built, and only get $37 now. a 

59 Q. Prior to the past three years the rent was larger than that? 

A. Yes, sir. a 

68 Q. When first did you hear anything said about building a 
house on the front of that lot? 

A. I suggested it about 1873. I think I suggested that the rear 
property was not paying, and I suggested that the only way we could 
make it pay was to build together on the front. 

69 Q. To whom did you suggest that? 

A. To Gebhard. 

70 Q. You suggested it to Gebhard ? 

A. Yes, sir. 

71 Q. Had you then, when you made that suggestion, the means 
and abilitv to build a house ? 

A. I had not. 

72 Q. And when did you make that suggestion to Mr. Gebhard ? 

A. To the best of my knowledge, in the latter part of 1873. 

73 Q. When did that suggestion take the form of a determination 
to build? 

A. Well, I cannot say positively. In the latter part of 1873. 

74 Q. In the latter part of 1873 you made up your mind to build 
that front house, did you ? 

A. Yes, sir. 

75 Q. Had you up to that time made any arrangement where you 
were to get the money to build? 

A. I had spoken to Mr. Schreyer in relation to advancing the 
money to build the house. 

76 Q. Did Mr. Schreyer agree to advance the money to build 

the house? 
179 A. He did not agree to advance, but he suggested the way 
it could be obtained. ' 

77 Q. Then your negotiations with reference to building that front 
house were made with Mr. Schreyer ? 

A. With Mr. Schreyer and his wife. 

113 Q. You gave Mr. Schreyer the money to pay these contractors. 
When did you give him any money to pay these contractors, and 
how much did you ever give him? 

A. The amount—I cannot say how much [ gave him exactly. I 
gave him, from the erection of the rear house until the building of 
the front house, about $1,600, to the best of my knowledge and be- 
lief. 

114 Q. Monies received from the rents? 

A. Monies received from the rents and monies of my own earnings. 

110 Q. Now, how much did you ever give him to pay those con- 
tractors with ? 

A. I gave him $6,000 and some odd hundred dollars, which I re- 
ceived from the Ward estate. 

116 Q How did you receive that? 
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A. I received it from the agent, Ward. 
117 Q. You, personally ? 
A. Yes: personally. 
118 Q. And where did you receive it? 
A. It was down Broadway, I believe, some place. I have forgot- 
ten the number now. 
119 Q. In what form did it come to you ? 
A. Cash, to the best of my recollection. 
120 Q. Were you present when that check was paid by Mr. Ward ? 
A. I was present. 
121 Q. And it was paid to you? 
~ And it was paid to me. 
2 Q. And. what did you do with it? 
A ¥ gave it to Schreyer to pay for the buildings? 
123 Q. Well, this $1,600 and this check re ceived from Ward—did 
you ever give Mr. Schreyer any money to pay any contractors on 
that front house ? 
180 A. Yes; I believe I did. I believe I paid bills for extra 
work outside of that, to the best of my knowledge and belief. 
I cannot recollect how much now. 


By Mr. SALTerR: 


137 Q. As to the $6,000 or about that that you received from the 
Ward estate, did you execute and deliver to them a bond and mort- 
gage? 

A. I did. 

138 Q. Upon the premises 142 2 West Fortieth street? 

A. Upon the premises 442 West Fortieth street. 

139 Q. Have you paid the interest upon that bond and mortgage 
when it was due ever since ” 

A. Yes, sir. The bond and mortgage is for $10,000, including a 
former bond and mortgage upon the rear dwelling, with the ad- 
ranced amount upon the front building. 

140 Q. When you gave the mortgage, at the time you received 
the $6,000, you gave the mortgage for $10,000? 

A. Yes, sir. 

141 Q. That included the former mortgage held by the same 
estate ? 

A. Yes, sir; held by the same estate. 

142 Q. For about $3,750? ‘ 

A. Yes, sir; for about $3,700. 

145 Q. And ineluding what was loaned at the time the mortgage 
was given, making in all $10,000 ? 

A. Making in all $10,000. 

144 Q. And you have paid the interest on that ever since? 

A. Yes, sir; and I believe I have got quite a number of those 
receipts. 

145 Q. You have receipts for the interest you have paid ? 

A. I have loose receipts. 

146 Q. Haven't you any bills or receipts for the building that 
was put up there? : 
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A. I think I have some bills, if they have not been destroyed. 
147 Q. Well, you can produce those with these other books of 
account ? 
181 A. If I can find them, I will produce them, sir. 
148 Q. In reference to this house ? 

A. In reference to this house. It is no interest to me to hold them 
back. 

149 Q. How much did you pay down when you took the deed? 

A. I think I had paid about $1,600; somewhere about that. 

150 Q. On account of the purchase price of the lots when you first 
bought them ? 

A. No, sir; I had paid them up to the time I got the deed—no, 
sir; up to 1874. 

151 Q. Up to 1874? 

A. Yes, sir; up to 1874. 

152 Q. How much had you paid at the time you took the deed ? 

A. To the best of my recollection, I had paid about $1,600 up to 
the time I got the deed. 

153 Q. That was in 1870? 

A. I could not tell you until I look at my papers. 

154 Q. What is your best recollection ? 

A. Well, now, I cannot call to my recollection how much, really. 

155 Q. Well, bad you paid $1,000? 

A. No, sir; I had not. 

156 Q. $500—had you paid $500; had you paid any? 

A. Yes, sir; I had some, but I cannot tell how much, really. 

162 Q. Well, did you notice before you took your deed that the 
consideration mentioned'in that deed was $10,000 ? 

A. Was it $10,000? 

163 Q. Yes, sir; $9,500. 

A. Yes, sir. 

164 Q. For the same property ? 

A. Not for the same property. That title deed was the ground— 
that is, for the ground—not for the houses and lots. I would like 

to say something to you if you won't take it down. 
182 165 Q. If you state anything that you know is a fact, we 
will take it down. 

A. Mr. Schreyer, wishing to assist me along, agreed, if he could 
get the property, to build; he would put upa house, if he could secure 
that property-—two lots in Fortieth street—he would build. 

166 Q. What are those numbers? 

A. 422 and 424. | 

267 Q. Now state, just in your own words, what took place. 

A. He would build two houses, one for himself and one for me. 
This was not real estate at the time, it was at law; there could not 
be any title granted to it, but as soon as the title was granted I 
was to have the one house and Mr. Schreyer was to have the other, 
he retaining a mortgage for the price ‘of the erection of the house and 
I was to pay Ward for the ground, for the valuation of the property. 

168 Q. Now, was the house erected on the rear by Mr. Schreyer? 
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A. The house erected on the rear was erected by Schreyer and 
sold to me afterwards. 

159 Q. Then the $3,750 in the deed from Ward to Schreyer was 
the consideration only for the land without any house? 

A. Only for the land without any house. 

170 Q. And the $9,500 consideration in the deed from Schreyer to 
you was for the land in addition tothe house which Schreyer built? 

A. Exactly. 

171 Q. Then to pay that $9,500 you gave a mortgage? 

A. I gave a mortgage because I had seen the deed and I knew 
the course the estate went through. It was the Ward estate. I 
knew the titles were granted by the supreme court, and I had the 
previous title deed, and I thought it was unnecessary. 

172 Q. The previous title deed from whom to whom.? 

A. From Tappan to John Schreyer. 

175 Q. Had you ever a deed which conveyed those premises to 
John Schreyer for $3,750? | 

A. I have got it here. (Witness produces separate 
183 __ papers.) 
174 Q. Well, produce it, please. (Witness produces it.) 

175 Q. You saw, before you purchased this property, a deed from 
Frederick D. Tappan, trustee of Ellen Eliza Ward, to John Schreyer? 

A. Yes, sir. 

176 Q. You saw this before you purchased this property ? 

A. Yes; to the best of my recollection, | did. 

177 Q. Did you notice that he paid only $3,750? 

A. Yes, sir. 

177 Q. You gave Schreyer a mortgage ? 

A. Yes, sir. 

178 Q. Did you give it to him? Didn't you give it to his wife? 

A. Our business transactions were generally in the presence of 
his wife. 

179 —. I ask you, didn’t you give the mortgage for the house 
Schrever built—make it out to his wife? 

A. I made it out, I believe, to his wife; I think so, to the best of 
my recollection. 

180 Q. The three papers produced illustrate the transactions 
which you have described ?. 

A. Yes, sir; so far as that transaction is concerned. 


GEORGE GEBHARD, called as a witness on behalf of the com- 

plainant, sworn by the examiner, testified as follows: 
by Mr. Tyna: 

1 Q. Mr. Gebhard, where do you live? 

A. 420 West Fortieth street, New York city. 

2 Q. And what is your business? 

A. Butcher. 

3 Q. You are a brother of the late Mrs. John Schreyer ? 

A. Yes, sir. 

4 Q. Iler name was Anna Maria Schreyer, wasn’t it? 
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A. Yes, sir. 

5 Q. She was the wife of the defendant, John Schreyer ? 
184 A. Yes, sir. 

6 Q. Then the way you came to acquire the title to the 
premises 420 West Fortieth street was your sister Anna. Maria came 
to you and asked you to buy the house and told you the price was 
$9,500 ” 

A. Yes, sir. 

7 Q. Did your sister say anything to you about how you were to 
pay this sum of $9,500? 

A. I paid $1,100 cash on the deed. 

8 Q. Did your sister say anything to you as to how you were to 
pay for this house? 

A. I could pay a hundred dollars every month. 

9 Q. Until you had paid the whole $9,500? 

A. Yes, sir. 

10 Q. Then do I understand you that you made a bargain with 
your sister to buy this house, No. 420 West Fortieth. street, for 
$9,500, and to pay $100 every month until that sum was paid? 

A. I could pay it every month. 

11 Q. When first did you see it? 

A. After she spoke about it, then I went down to look at it. 

12 Q. How long after she spoke to you do you suppose before you 
goi the deed ? 

A. Might be three months; I won’t be sure. 

15 Q. Who brought you that deed, or where did you see it? 

A. I saw the deed in Ninth avenue the first time. 

14 Q. Whereabouts did you first see the deed ? 

A. Near Forty-second street and Ninth avenue. 

15 Q. In whose hands? 

A. Mr. Screyer’s and Mr. Holborrow’s hands, and maybe Mrs. 
Anna Maria Schreyer’s; the three parties were there together. 

16 Q. At Mr. John Schreyer’s office? 

A. Mr. Holborrow’s. 

17 Q. Mr. Holborrow, in whose office you saw the deed, was the 
same man whose name is attached to the deed as the commissioner, 
was not he? 

A. I will read the deed over and let you know the next time, but 

I won’t be positive now. 
185 18 Q. Had you ever seen the deed before you saw it there? 

A. Not to my knowledge. 

19 Q. Before you saw that deed there did you employ any body to 

examine the title to this—any attorney—you personally, I mean ? 


Objected to on the ground that the witness has already said he 
didn’t know what the “counsel meant by “ title.” 


A. Not that I know of. 

19 Q. Did you ever speak to any attorney in regard to this house, 
420 West Fortieth street, between the time that your sister Anna 
Maria spoke to you about it and the time vou saw the deed in Mr. 
Hfolborrow’s office ? 
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A. No, sir. 

20 Q. Do you know whether the deed you saw in Mr. Holborrow’s 
office was signed by Mrs. Schreyer at that time? 

A. Yes, sir; her name was on that deed. 

125 Q. You saw her sign that there ? | 

A. I won’t be positive. 

126 Q. Do you know whether or not her ‘acknowledgment was 
taken at that time? 

A. I won’t be positive to that. 

127 Q. Well, can you tell me about what was the time you first 
saw this deed at Mr. Holborrow’s office ? 

A. No, sir; I couldn’t, because I never took so much notice to it. 

128 Q. Could you tell within three months of the time it was? 

A. I think it was in the month of October. 

129 Q. October, 1870? 

A. Yes, sir. 

130 Q. At the time you saw this deed was Mrs. Gebhard with 
you—your wife ? 

A. Yes, sir; I think she was. 

131 Q. Did you at that same time execute and deliver the mort- 

gage on this property to Mr. Schreyer? 
186 A. I have got my papers all home; I will have tu look 
over them. 

137 Q. Are you certain that you and your wife executed a mort- 
gage on that property ? 

A. Yes, sir. 

138 Q. What became of that deed to that house? 

A. I have got it up at the house. 

139 Q. Did you get it then? 

A. Yes, sir. 

140 Q. Are you certain that you got it on that day when you first 
saw it at Mr. Holborrow’s office ? 

A. Yes, sir; I am certain I got it at that time—the time I saw it. 

143 Q. You say you paid $1,190? 

A. Yes, sir. 

144 Q. When did you pay that—at Mr. Holborrow’s office that 
day ? 

A. I couldn’t tell you whether I did at Mr. Holborrow’s office or 
not. 

145 Q. Did you pay it all in one sum? 

A. No, sir. 

148 Q. Have you a positive recollection now of ever having paid 
two? 

A. Oh, yes; because I loaned my sister some money—I guess 
$500—and I gave her the rest after [ bought the house. 

158 Q. When did you pay the rest over that $500? When did 
you pay the rest of the $1,100” 

A. The time I bought the house. 

159 Q. In one sum ? 

A. Yes, sir. 

160 Q. To whom did you pay it” 
17—197 
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A. Well, to Mr. Schreyer or Mrs. Schreyer. 

161 Q. To Mr. or Mrs. Schreyer? 

A. Yes, sir; the two were there together. 

162 Q. To whom did you give it? 

A. I don’t recollect it now. 

163 Q. Was it in bills? 

A. Yes, sir. 

164 Q. And where had vou taken it from? 

\. I had some in the German Savings Bank. 
187 165 Q. Had you it all there ? 

A. No, sir; I had a couple of hundred dollars in the 
house. 

166 Q. You had a couple of hundred dollars in the house, and the 
rest you drew from the German Savings Bank ? 

A. Yes, sir. 

167 Q. Where was that bank at that time? 

A. Corner*of Fourteenth street and Fourth avenue. 

168 Q. On deposit there in your name? 

A. Yes, sir. 

170 Q. What was the condition of the premises 420 West Fortieth 
street at the time it was conveyed to you? 

A. There was a lot and a rear house on it. 

171 Q. Did you move into the rear house? 

A. Yes, sir. 

172 Q. Were there any other families living in that house but 
you? 

A. Yes, sir. 

173 Q. How many? 

A. There were six families besides myself. 

174 Q. In 1874 there was a large brick and stone house built on 
that lot, wasn’t there ? 

A. Yes, sir. 

175 Q. Then from the time of the conveyance of this property to 
you until the year 1874, when that house was built, the only house 
upon it was the house in the rear‘ 

A. Yes, sir. 

176 Q. Was that a frame house or a brick house ? 

A. A brick house. 

177 Q. Is it standing still ? 

A. Yes, sir. 

178 Q. The same house is standing on the same lot, and a new 
house was erected on the front ? 

A. Yes, sir. 

179 Q. Is that the same in reference to 422 West Fortieth street ? 
Was there a brick house on the rear of that at the same time? 

A. No, sir; there was a frame house on 422. There is a 
188 frame house in the rear. 
180 Q. There is a frame house now in the rear ? 

A. Always has been. 

181 Q. Was that frame house standing in the rear same as was 
on 420? 
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A. Yes, sir. 

182 Q. You say there were six other families in that rear house 
besides yourself ? 

A. Yes, sir. 

183 Q. Who collected the rent ? 

A. I did, sir. 

184 Q. Have you kept or did you keep any accounts of those 
rents ? 

A. Yes, sir; I got some accounts in a book at home. 

185 Q. Have you any book showing the amount of rents you re- 
ceived from that property between 1870 and 1874? 

A. Yes, sir. 

186 Q. You have now ? 

A. Yes, sir. 

187 Q. Can you produce it here? 

A. Not to-day. 

188 Q. Well, at a future hearing ? 

A. Yes, sir. 

189 Q. Have you any account showing what you did with that 
money when you received it ? 

A. That is what I paid off with always. 

160 Q. Paid what with—paid off what? 

A. On the mortgage. 

191 Q. Have you any book to-day which was kept in the years 
1870 to 1874 which shows to whom and in what sums was paid out 
the monies you received for rent ? 

A. Yes, sir; I got the book home; well, I got what rent I took in. 

192 Q. During the years 1870 to 1874? 

A. Yes, sir. 

193 Q. Have you any book at home which shows what you did 
with it? 

A. Yes, sir. 
189 194 Q. Does the same book which shows what you took in 
show what you did with it? 

A. It always shows what I paid off on the mortgage, I think. 

195 Q. Iam not asking about what you paid off on the mortgage. 
I am asking you if that book at home which shows the monies you 
received for rent of 420 West Fortieth street between 1870 and 1874 
also shows what you did with that money. 

A. Yes, sir; I got the book home whiich shows what I did with 
the money. 
eS ei 196 Q. To whom you paid it, and in what sums ? 

A. Yes, sir. 
197 Q. And when you did it? 
A. Yes, sir. 
198 Q. Since 1874 who has collected the rents upon those prem- 
ises ? 
A. I did, sir. 
199 Q. Have all the rents always been paid to you? 
A. Yes, sir. 
200 Q. Is there any case in which the rents were not paid to you? 
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A. No, sir; except when anybody cheated us out of the rent. 

201 Q. Do you mean to say now, as a fact, that since 1870 the 
rents of 420 West Fortieth street have always been paid to you? 

—. Yes, sir. 

202 Q. Have you any book or books showing what amount of 
rents you received ? 

A. Not all of it; I didn’t keep so very strict an account. I ain't 
a very good book-keeper, and I didn’t keep a very strict account 
about the rents. 

203 Q. Have you any book or books showing what. you did with 
the money you received ? 

A. Yes, sir. 

204 Q. You have such books? 

A. Yes, sir. 

205 Q. Can you produce those books here at the next time you 
are examined ? 

A. I think so; I guess I could find them at home. 

206 Q. Have you any receipts for moneys paid upon this mort- 

gage? 
190 A. Yes, sir. 
207 Q. Are they in your custody ? 

A. Yes, sir. 

208 Q. You can produce them ? 

A. Yes, sir. 

209 Q. Did you ever know or come in contact with Mr. Tappen ? 
Did you ever know such a person ? 

A. No, sir. 

210 Q. Did you ever have any dealings with Mrs. Ward? 

A. No, sir. 

211 Q. Or Mr. Ward? 

A. Yes, sir; he keeps a real-estate office on Ninth avenue. 

212 Q. Mr. Andrew Ward? 

A. Yes, sir; I think it is Mr. Andrew Ward; I am not sure. 

213 Q. Did you ever receive any money from Mr. Andrew Ward ? 

A. Yes, sir. : 

214 Q. When did you receive any money from him ? 

A. It must have been in 1874, I think. . 

215 Q. How much did you receive—what did you receive person- 
ally, I mean ; how much money did you receive from him in 1874? 

A. I could not tell positively how much it was. 

216 Q. Have you any idea how much it was? 

A. I guess it must have been near $6,000. 

217 Q. What did you do with it? 

A. I got it on a first mortgage. 
218 Q. What did you do with the money when you first received 
it: 

A. It was in a check, I guess, we got that money. 

219 Q. The question is, What did you do with it when you got it? 
What did you do with that check when you got it? 

A. I gave it to John Schreyer or Mrs. Schreyer. 

220 Q. Don’t you know you gave it to John Schreyer ? 
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A. I can’t tell you. I guess it may be. 
221 Q. What is your best recollection as to whom you gave 
it to? 
191 A. I think the two were together there, and I laid the 
money onthetable. I don’t know which one took the money. 
222 Q. You are sure it was in a check? 

A I think it was in one check. 

223 Q. For the sum of $6,000? 

A. Yes, sir. 

224 Q. Well, in what room was this table that you laid it on? 

A. I don’t know any more. 

225 Q. In your own room? You say you think you laid it on a 
table. In what room was that table? 

A. I don’t know whether it was in Mr. Schreyer’s or my own 
house; I won’t be positive. 

227 Q. It was either in your own house or Mr. Schreyer’s house ? 

A. Yes, sir. 

228 Q. Where was his house at that time? 

A. Forty-second street. 

229 Q. And that is all you know about what has become of that 
money ? 

A. Yes, sir. 

230 Q. About this six hundred dollars that you paid the Schrey- 
ers—one or the other of them. How long after you got the deed 
did you pay that money—not the $500, but the $600? 

A. I think I got the deed the same day I paid the money. 

231 Q. You think you paid the S600 on the same day you got the 
deed ? 

A. , Yes, sir; I think so. 

253 Q. W hen the front house on 420 West Fortieth street was 
built was there not a somewhat smaller house built on No. 422? 

A. The two houses were built-up together. 

234 Q. They were somewhat similar, were they ? 

A. Yes, sir. 

235 Q. Both alike? 

A. Yes, sir; both alike. 

236 Q. Do you know who was the architect—who built those 

houses ? 
192 A. I guess a man by the name of Iolgath. 
237 Q. Did Holgath superintend the building of the 


houses ? 

A. No, sir; Mr. Schreyer superintended the building. 

238 Q. Mr. John Schreyer ? 

A. Yes, sir. 

259 Q. Did Holgath have anything whatever to do with the 
houses except drawing the plans? 

A. Not that I know of. 

240 Q. You never saw him there superintending ? 

A. I saw him there a couple of times, but | never heard him say 
anything. 
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241 Q. All that while you were living in the rear house—while 
those houses were being built ? 

A. Yes, sir. 

242 Q. Who was living in the house next above you ? 

A. Matthew L. Ritchie. 

243 Q. And were there a number of families in that house, too ? 

A. Yes, sir. 

244 Q. About the same as were in yours ? 

A. Yes, sir; it was the same kind of building. 

245 Q. When first did you hear anything said about building 
those front houses ? 

A. In the year 1869 we were talking about it. 

246 Q. Before you bought the house ? 

A. In 1873, I mean. 

247 Q. The year 1875 you were talking about that ? 

A. Yes, sir. 

248 Q. Whom were you talking about that with ? 

A. With my sister; I was talking to my sister.’ She said, -You 
better put up a front house. The rear don’t pay for you any more. 
If you put up a front house I will get you the money; and I told 
her, I haven't the money; and she said she would get it for me. 

249 Q. Well, was that the first that you heard anything about 
putting up a front house? 

A. Yes, sir. 
195 250 Q. Your sister suggested to you to put up the front 
house ? 

A. Yes, sir. 

251 Q. You told her you hadn’t any money ? 

A. Yes. 

252 Q. And she told you she would get you the money ? 

A. Yes, sir. 

253 Q. Did she tell you how she was going to get it? 

A. No, sir. 

254 Q. Did you ask her how she was going to get it? 

A. No, sir. 

255 Q. Or who was going to lend it to you ? 

A. No, sir. 

256 Q. Well, what more passed between you and her upon this 
subject of building this front house? Did she say anything more to 
you about it except that ? 

A. No, sir; I told her I wasn’t posted on building. I didn’t know 
anything about building. “ Well,” said she, “her husband knows 
about it and he would superintend the building for us.” 

257 Q. Well, when first did you talk to John Schreyer about it? 
Was he present when his wife spoke of it ? 

A. No, sir. 

258 Q. Where was this that his wife spoke to you about it first ? 

A. In our house, 420 West Fortieth street, in the little shanty in 
the front. 

260 Q. Who put that shanty up? 

A. I did, sir. 
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261 Q. How long did you live in that shanty ? 

A. From 1870 to 1874. 

262 Q. Then, when you commenced building in 1874, where did 
you live? : 

A. In the rear house again. I lived in the rear house right away 
in 1870; then after we lived in the rear house we was in there a 
little while, and then we built a little house in front, and then we 
lived in the front house. 

264 Q. You were living in that front house by yourself? 
194 A. Yes, sir. 

265 Q. And then the rooms that you had in the rear house 
were rented? 

A. Yes, sir. 

266 Q. When first did you ever say anything to Mr. Schreyer 
about building this house ? 

A. That was in 1873. 

267 Q. In 1875? 

A. Yes, sir. 

268 Q. About whiat time in 1873? 

A. I think it was in the month of December; some time like that. 

269 Q. Did you talk with Mr. Ritchie at the same time about that ? 

A. Yes, sir; I was speaking to him about it, and he thought it 
would be a good idea. 

270 Q. He thought it would be a good idea? 

A. Yes, sir. 

271 Q. Did he have any money to build with any more than you ? 

A. That I could not tell. 

272 Q. So far as you know? 

A. I don’t know anything about it. 

280 @. Did you ever see Mr. Ward to speak to him before the 
interview at which you got the $6,000 from him ? 

A. Yes, sir. 

281 Q. When before that did you ever see him ? 

A. Every six months. 

282 Q. You saw him every. six months? 

A. Yes, sir. 

283 Q. You say that you saw Mr. Ward—Andrew Ward—and 
got $6,000 from him in 1874? 

A. Yes, sir. | 

285 Q. How long before that interview at which you got the 
$6,000 had you seen him? 

A. I seen him in 1870. 

286 Q. Well, when was the last time that you saw Mr. Ward be- 

fore the interview at which you got the money from him ? 
195 A. I suppose I did six months before, because I used to pav 

him the interest. He had a mortgage on the land, and I 
used to pay him the interest on the property—on the mortgage. 

287 Q. Now, I ask you whether the last time, before the time at 
which you got the $6,000, was not about six months before, when 
you paid him interest? 

A. I could not tell exactly; I know it was the time I paid him 
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the last interest before the house was put up. There was a mort- 
gage of $3,750 that he held on the ground, and I paid him interest 
on that. 

288 Q. Do you remember an interview at Mr. Ward’s office at 
which you got some $6,000? 

A. Yes, sir. 

289 Q. Now, when was the last time before that interview—the 
next before that interview when you saw Mr. Ward; how long— 
one month or six months—was it? 

A. I saw him in his office about it, but I don’t know whether he 
talked about business or not. 

290 Q. Do you know whether you talked about this $6,000 before 
the interview at which you got it? 

A. Yes, sir; I talked to him about the money before I got it, and 
he said it was all right, we could get it. 

291 Q. Well, when was that? 

A. I guess that was a couple of weeks before we got the money. 

292 Q. You say, then, vou had two interviews with Mr. Ward, 
one about two weeks before you got the money; you say you had 
an interview with Mr. Ward about two weeks before you got the 
$6,000 ? 

A Yes, sir. 

293 Q. Have you any book or account which shows the dates 
upon which vou paid out interest to Mr. Ward ? 

A. I got all the receipts for that thing. 

294 Q. Have you any record? 

A. I only got the receipts always. 

295 Q. How did you pay him, always in bills? 

A. I always paid the interest in bills; once in a while I would 
have a check, maybe for $20 or $50. 

296 Q. And you paid him the money you received from the 

rent ? 
196 A. Yes, sir; and the money I got myself besides.’ 
297 Q. Do you remember the building of that front house 
on No. 420? 

A. Yes, sir. 

298 Q. Who were the persons who did the work—who were the 
contractors that did the work on that house ? 

A. Mr. Vanderbilt and John Moore. 

299 Q. Have you got any books or records which show any monies 
paid by you to either of these parties ? 

A. No, sir. 

300 Q. Did you ever pay either of these parties any money in 
person for the work upon that house ? 

A. No, sir; I left it all to Mr. Schreyer. 

301 Q. Then you yourself never paid any person $1 for that 
building that was put on 420 West Fortieth street ? 

A. No, sir. 

303 Q. Have you any recollection of how much rental that rear 
house on 420 brought in a year ? 

A. No, sir; I have not. 
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304 Q. How much does the present premises 420 West Fortieth 
street bring in every year? 

A. If you have a pencil I can tell you. 

(Pencil is given the witness, and he proceeds immediately to figure 
and answer the question.) 


A. $178 a month. 

316 Q. I understand you to say that from the year 1870 down to 
the present time you always collected the rents of the premises 420 
West Fortieth street ? 

A. Yes, sir. 

317 Q. You collected the rents of the rear house from 1870 until | 
about 1874? 

A. Yes, sir. 

318 Q. And from 1874 down to the present time you have col- 
lected the rents of both houses ? 

A. Yes, sir. 
197 319 Q. And you told me, I think, that those rents now 
were about $178 a month ? 

A. Yes, sir. 

320 Q. Did I understand you to say that formerly they were more? 

A. The time we first built them they were more. 

321 Q. In 1874? 

A. Yes, sir. 

334 Q. You testified there were six other families living there 
besides yourself. 

A. Yes, sir; after we rented it out there were six other tenants 
besides ourselves. 

335 Q. Were there six other families occupying that rear house 
besides yourself during the vears 1870 to 1874? 

A. I couldn’t answer that question because half the time some 
moved out. 

336 Q. Well, just say you can’t answer it. 

A. I can’tanswer it becanse some moved out one month, and then 
maybe it will be idle four months, and then no steady tenant for 
years—sometimes six months, I think it would. 

337 Q. With the exception of these interruptions, there were six 
families there beside yourself all that time? 

A. Yes, sir. 

338 Q. When did you last collect any rent from the property 420 
West Fortieth street? 

A. This last month. 

339 Q. What month was that? 

A. The month of November. 

340 Q. Do you know how much you collected ? 

A. I have got it down; I gave everybody the receipt and I state 
what the floors bring, and that is what I collected. 

375 Q. When did you last pay any taxes on this property 420 
West Fortieth street ’ 

A. When I paid any taxes? I paid about three months ago, I 
think it was. 
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376 Q. Did you pay them personally ? 
A. Yes, sir. 
377 Q. Whereabouts did you pay them ? 
198 A. In the tax office. 
8378 Q. You came down and paid them in the tax office ? 

A. Y4s, sir. 

379 Q. You have always paid the taxes yourself, personally ? 

A. Yes, sir. 

380 Q. You have always paid those taxes? 

A. Yes, sir. 

381 Q. What have you done with the moneys received for the 
rent of this house, 420 West Fortieth street, over and above the 
taxes and the interest? 

A. What I have done? 

382 Q. Yes; what have you done with it, just say? 

A. I paid the taxes and the interest. | 

385 Q. The question is, Do you mean to say that the moneys re- 
ceived from 420 West Fortieth street, from 1874 down to the present 
time, were not more than enough to pay the taxes and the interest 
upon the property on the three mortgages ? 

A. Yes, sir; there was more money than that. 

386 Q. What did you do with the rest of the money ? 

A. I had to take that for my business, for I had run behind time. 
I had the house painted completely inside, and it cost $250, and the 
bills were so high that I done the painting and kalsomining; I 
couldn’t give any more contracts out, and I done the painting and 
carpenter work and everything myself, because I had to have the 
work done and couldn’t afford to pay for it. 

400 Q. Have you the deed to lot 420 West Fortieth street which 
you say you received from Mr. and Mrs. Schreyer? 

A. | have not got it here. 

401 Q. Do you know whether vou have got it at all ? 

A. Yes, sir; it must be home with the papers; yes, sir. 

402 Q. Have you any papers referring to this property at home 
that you have not brought here to-day? 

A. Yes, sir; | got some home. 
199 403 Q. Do you know where tlie deed to vou for this Fortieth- 
street property is? 

A. Well, I don’t know; it must be home; but I wouldn’t be posi- 
tively sure; I don’t know. 

404 Q. How long has it been since you have seen it ? 

A. Well, I never looked the papers over; may be for five or six 
years, because I never had any necessity for it. 

405 Q. Weli, do you know whether you have got it or not? 

A. I think I have; yes, sir. 

406 Q. Will you look for it and bring it here the next time? 

A. Yes, sir. 

407 Q. Have you any recollection of signing that mortgage 
(paper shown witness) ? 
A. Yes, sir. 
408 Q. You recollect signing that? 
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A. Yes, sir. 


The mortgage dated October 15th, 1870, signed by George Geb- 
hard, to Anna Maria Schreyer, acknowledged March 15th, 1871, re- 
corded March 14th, 1871, for the sum of $5,050, offered in evidence 
by Mr. Tyng. Mortgage marked Exhibit A, of this date. 


409 Q. Do you remember receiving from Mr. or Mrs. Schreyer a 
deed of the Fortieth-street house ? 

A. Yes, sir. 

410 Q. Do you know whether or not you received the deed of the 
Fortieth-street house before or after you executed this mortgage 
marked A? 

A. Yes, sir. 

411 Q. Which was it, before or after? 

A. Before. 

412 Q. How long before ? 

A. I can’t tell that because I didn’t take particular notice; I 

didn’t know we would have any trouble about it. 
200 416 Q. When you paid the $600 cash did you pay it at the 
time you got the deed or the time you gave this mortgage ? 

A. At the time I gave the mortgage. 

417 Q. At the time you gave the mortgage? 

A. Yes, sir. 

418 Q. And you delivered this mortgage then, with $600 cash, to 
Mr. or Mrs. Schreyer ? 

A. Yes, sir. 

419 Q. Now, do you know to which of them you delivered it? 

A. The two were together in Mr. Holborrow’s office at the time I 
gave the mortgage. 

420 Q. The two were together ? 

A. Yes, sir. 

421 Q. And you took the money to Mr. IHolborrow’s office? 

A. Yes, sir. 

422 Q. And paid it to them there ? 

A. Yes, sir. 

423 Q. And you didn’t pay it to them at your own house ? 

A. I don’t think I did; no, sir. 

424 Q. Well, do you now recollect the act of paying it to them ? 

A. Yes, sir; I do recollect that I paid the money. I had that 
money then, and I sold my house in Sixty-third street, where I was 
living there. I sold it for 8300. It was a little two-story frame 
house, and the rest I had. I took out of the bank about $300, and 
I sold my house for $300, and that made up the $600. 

442 Q. Now, do you mean to say that you had $600 in money in 
your reoms about the time that you signed this mortgage? 

A. Yes, sir. 

443 Q. Are you certain of it? 

A. Yes, sir. 

444 Q. Where was it? 

A. It was in the house. 

445 Q. What part of the louse, and in what shape was it? 
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A. I always had it in bills. 
201 446 Q. And was it in your custody or your wife’s custody ? 
A. My wife’s. I always left her to take care of the money. 

447 Q. And it was that money you had in the house that you 
took and paid Mr. Schreyer when you gave this mortgage ? 

A. Yes, sir. 

448 Q. Now, do you know whether you took that money to Mr. 
Holborrow’s office or whether Mr. Schreyer came and took it from 
your house? 

A. I couldn’t be sure whether I paid it in the house or in Mr. 
arg s office, but | am sure I paid the $600. 

5 Q. When last did you have any money in your possession re- 
celv oa from the rents of that house ? 
a A. On the first of November. 

456 Q. How much did you have then? 

A. I don’t know; I can figure it up. 

457 Q. Well, figure it up, ‘please, and tell me. 

A. I couldn’t tell sure if the rent is all paid yet or not. 

458 Q. The question is, How much did you receive? You could 
tell that, couldn’t you ? 

A. About $140. 

459 Q. How much did you receive on the 1st of October—on or 
about the Ist of October—for the October rents ? 

A. $154, about. 

460 Q. $154? 

A. Yes, sir. 

461 Q. What did you do with the money you received on or about 
the 1st of October ? 

A. The money I have been using lately in my business, and I 
don’t do much business, and I had to live off of some of the money. 


489 Q. Have you got the tax bill for which you paid in August? 
A. Yes, sir. 


(Tax bill produced.) 


202 490 Q. Then the money you received in August went to 
pay the bill of taxes now produced ? 
A. Yes, sir; went towards paying it. 


Tax bill last above referred to was offered in evidence by Mr. 
Tyng, marked Exhibit B, of this date. 


491 Q. Has there been any taxes paid on that property since the 
tax mentioned in this bill, Exhibit B? 
A. No, sir. 


492 Q. When did you pay any interest since the Ist of last Janu- 
ary, and to whom did you pay it? 


A. To Mr. Ward. 


493 Q. When did you pay any interest to Mr. Ward? 
A. In September. 

494 Q. In September? 

A. Yes, sir. 

495 Q. You paid him how much then? 


IS Re At a te. 98 on 


JOHN H. PLATT, ASSIGNEE, &C. 141 


A. $300. 

496 Q. Did you pay it personally to him? 

A. Yes, sir. 

497 Q. Whereabouts did you make that payment ? 

A. Ninth avenue between Thirty-eighth and Thirty-ninth streets. 

498 Q. At Mr. Ward’s house? 

A. Yes, sir. 

499 Q. When did you sell the Sixty-third-street house, and to 
whom ? 

A. I sold it in 1870. 

500 Q. To whom? 

A. To John Artzberger. 

501 Q. How much did you get for that? 

A. I think I got $300 for it. 


Cross-examination by Mr. SALTer: 


518 Q. When you made the mortgage, did you give the bond? 
A. Yes, sir. 
519 Q. They were both delivered to Mrs. Schreyer together, were 
they ? 
203 A. Yes, sir. 
520 Q. Did you pay that money to Mrs. Schreyer that ap- 
pears to be endorsed on the second page of the bond? 
A. Yes, sir. 
‘ 521 Q. How much is it? 
. A. $2,125. 
522 Q. Do you know Mrs. Schreyer’s signature—Anna Maria 
Schreyer’s signature ? 
A. Yes, sir. 
523 Q. Did you see her write that—the signature to the receipt 
on the bond for $2,125? 
A. Yes, sir. 


Mr. Salter offers the bond in evidence, which is ma:iked Exhibit 
A, of this date. 


524 Q. (Paper shown witness.) Do you know what this paper — 
which is now shown you? 

A. Yes, sir. 

525 Q. What is that? 

A. That is what we paid out—how much everything cost on the 
building. 

526 Q. What building? 

A. 420 West Fortieth street—the front building. 

527 Q. The front building ? 

A. Yes, sir. 

528 Q. In other words, it is a statement of the cost of building 
that front house? 

A. Yes, sir; it is a statement of the cost of the building. 

529 Q. It is a statement of the cost of the building? 

A. Yes, sir. 

530 Q. Who was it made out by? 
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A. It was made out by Mr. Schreyer. 
531 Q. For whom? | 
A. For George Gebhard. 
532 Q. For you? 

A. Yes, sir. 


Mr. Salter offers the last above referred to in evidence, marked 
“Exhibit C,” of this date. 


204 533 Q. When did you receive this paper ? 
A. After the building was finished. 

534 Q. At that time? 

A. Yes, sir. 

535 Q. By this writing you owed about $8,000? 

A. Y es, sir. 

536 Q. Did you pay that? 

A. I gave a mortgage for it. 

537 Q. You gave a mortgage for that ? 

A. Yes, sir. 

5388 Q. What is this? (Hands witness a paper.) 
A. That is the agreement with Moses Solomon. 
wall from him. 

539 Q. When you built the front house? 

A. Yes, sir; before we commenced to build. 

540 Q. You bought it? 

A. Yes, sir. 

541 Q. And he was the owner of the adjoining house? 

A. Yes, sir. 

542 (). And lot? 

A. Yes, sir; 418. 

543 Q. You bought it and paid for it ? 

A. Yes, sir. 

544 Q. And this is the instrument that was given to you to show 


that you had bought that party wa!l and paid for it? 
A. Yes, sir. 


I bought a party 


Paper last above referred to was offered in evidence by Mr. Salter, 
marked “ Exhibit E,” of this date. 


587 Q. Now, after you paid this $2,125 in instalments and up to 


the time that the house was built on the front, did you pay any 
more money in small amounts ? 

A. Yes, sir. 

588 Q. You paid other moneys in addition ? 

A. Yes, sir. 

589 Q. So that when the house was finished, as shown by this 
account in 1874, all you owed for this mortgage, Exhibit A, was 
$2,200? 

A. Yes, sir; that is all I owed. 

590 Q. The balance of it had been paid in inst 
time you had given it up to that time? 

A. Yes, sir; from the time I took the house. 
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205 Ata stated term of the circuit court of the United States 
of America for the southern district of New York, in the see- 
ond circuit, held at the United States court-rooms, in the city of 
New York, on the — day of , in the year of our Lord one thou- 
sand eight hundred and eighty-five. 
Present: The Honorable Nathaniel Shipman, judge. 


Joun H. Prarr, Assignee, ete., 


Us. 
JoHN Scureyer, [ndividually and as Ex’r, ete., of Anna Maria { 
Schreyer. J 


The above cause coming [came] on this day for final hearing upon 
pleadings and proofs. 


206 United States Circuit Court, Southern District of New York. 
In Equity. 


Joun H. Pratt, as Assignee, &c., of Jolin Schreyer, Complainant, ) 
against 
Joun Scureyer, Individually and as Executor, &c., Defndani. | 


SHIPMAN, d.: 


This is a bill in equity in behalf of the assignee in bankruptey 
of John Schrever to set aside the conveyances of Nos. 348 and 350 
West Thirty-ninth street, and of Nos. 351, 358, and 355 West Forty- 
second street, in the city of New York, on the ground that the con- 
veyances were made by the bankrupt to his wife, through the inter- 
vention of a third person, in fraud of the bankrupt’s existing and 
subsequent creditors, and also to obtain two mortgages which were 
nominally made to the said wife, but which are alleged to have been 

and to be the property of the husband. 
207 John Schreyer was a stair-builder, doing a large business in 

thecity of New York from 1854 to February 15, 1576, when he 
ceased to work at his trade. Prior to 1871 he seems to have invested 
his profits in real estate, and on January 30, 1871, owned Nos. 351, 
353, 809 West Forty-second street ; 17, 19,21,23 West One ILundred 
and Twenty-sixth street: 348, 350 West Thirty-ninth street; 424 
West Fortieth street; 185 East Seventy-eighth street, and 73 West 
One Hundred and Twenty-seventh street, all in the city of New 
York. The buildings on One Hundred and Twenty-sixth street cost 
$28,000. The value of the whole property was not proven, but was 
probably large. The Thirty-ninth and Forty-second street prop- 
erties have rented for $10,000 or $12,000 per annum. 

On said January 30, 1871, said John Schreyer conveyed, through 
Edward Sharkey, to his wife, Anna Maria Schreyer, all said estate 
except 135 East Seventy-eighth street and 73 West One Hundred and 
Twenty-seventh street. No. 155 East Seventy-eighth street was con- 
veyed, through said Siarkey, by said Jolin Schreyer to his said wife 
on February 11,1871. On April 23, 1571, said John Schreyer con- 
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veyed 73 West One Hundred and Twenty-seventh street to 
208 Edward Sharkey, said Sharkey executing an instrument of 

trust by which he agreed to hold said property in trust for 
John and Anna Maria Schreyer. Subsequently said Sharkey died, 
and on May 29, 1873, William H. Leonard was appointed trustee, 
and was directed by decree of court to convey said lot to Anna Maria 
Schreyer, which was done July 25,1875. By these various deeds 
John Schreyer conveyed to his wife all his real estate and all his 
property, except the machinery, tools, and appliances and personal 
property belonging to his stair-building business,.the accounts due 
him, and his balance in bank. 

The only testimony in regard to the consideration for these convey- 
ances and the only oral testimony in regard to the pecuniary con- 
dition of John Schreyer at the time they were made comes from 
Schreyer himself. Iam not favorably impressed with the truthful- 
ness of his testimony. I disbelieve much of it; but, as he is the 
only witness, is is difficult to state with positiveness the exact line 
of demarkation between truth and misrepresentation. He and his 
wife were married in 1854. His theory is that at the time of their 

marriage she had $3,000 in money; that Nos. 348 and 350 
209 West Thirty-ninth street, then known as Nos. 228 and 230, 

then belonged to the “ Rapalyea estate,” and, as was also the 
case with other lands of said estate, were leased for a small annual 
rent to persons who built thereon smali frame houses or shanties; 
that she bought for $1,000 the leasehold interest of the lessees in 
Nos. 228 and 230, rented a part of them, and thereafter collected the 
rents, which she loaned to her husband; they lived in a part of 
No. 228; that she loaned him also, soon after their marriage, $1,500, 
which he did not pay ; that she took two of her husband’s workmen 
to board and loaned the board money to her liusband; that in 1869 
the lots Nos. 228 and 230 were sold by the Rapalyea estate to John 
Schreyer, and that he owed her, in round numbers, at that time— 
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$17,000 


That this money was equitably or legally due from the husband to 

the wife, and formed the nucleus of all the property which he owned 

in 1871, and that he thought it right to make over his prop- 

210 = erty to her for the benefit of herself and their children. 

Nothing was due from the husband to the wife on account 

of the board-money of the workmen who boarded in their family. 

This money and the rents were delivered to the husband, who de- 

posited the same with his other moneys in his own name in the 
bak and used all said deposits alike. 

If the statements in regard to the ownership and investment of 


$2,500 by the wife in 1854 are true, the course of dealing and of. 


life between the parties show that there was no indebtedness in 1871 
band to wife. The conveyances to her were voluntary and 
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without any substantial pecuniary consideration. On January 30, 
1871, John Schreyer was considerably indebted by mortgages upon 
his real estate. The amount did not appear. Mechanics’ liens 
upon the West One Ilundred — Twenty-sixth street property to the 
amount of $12,437.65 were filed against said property and against 
him as the owner thereof. Most, if not all, of these liens were for 
unpaid work done by subcontractors for the principal contractors. 
At this time Schreyer was troubled and annoyed with these liens, 
some of which were for larger sums than were due. He 
211 thought for some reason or other that he would be better off, 
and that his existing creditors would be impeded, hindered, 
and delayed if he placed his real esiate in his wife’s name; and: he 
also made the conveyances with the purpose to defraud any future 
creditors whom he might have and as a cover for future schemes of 
fraud. The conveyances were a sham and subterfuge, and his wife’s 
ownership of these properties was a pretence. He managed and 
disposed of them after the conveyances, received the rents, deposited 
the same in his own name, and built houses in the same manner as 
before. He built houses in 1872 upon 348 and 350 West Thirty- 
ninth street, costing $20,000, with his own money. All said con- 
veyances were made without substantial consideration, for the pur- 
pose of hindering, delaying, and impeding his existing creditors, 
and for the purpose of defrauding future creditors, and were fictitious, 
and known both tothe grantorand grantee to be made merely for the 
purpose of giving her the nominal title, while the entire beneficial 
interest was to be and was retained by the grantor so that future 
creditors might be defrauded. 
212 In 1874 said John Schrever, in the name of Anna M. 
Schreyer, agreed with George Gebhard and Matthew L. Ritchie 
to advance the money and to build front houses upon the lots 420 
and 422 West Fortieth street, which had been conveyed to said Geb- 
hard and Ritchie, respect:vely, by said John Schreyer before 1871. 
The money was advanced by him and the work was done under his 
direction, and when the houses were finished a mortgage on No. 
420, dated July 17, 1874, to secure the sum of $7,750, the amount 
due said Schreyer by said Gebhard, was given to Anna M. Schreyer 
by said Gebhard and his wife, and on the same day a mortgage on 
No. 422 to secure the sum of SS,850. the amount due said John 
Schreyer by said Ritchie, was given to Anna M. Schreyer by said 
Ritchie and his wife. These two mortgages belongad to and were 
the property of John Schreyer, though nominally in the name of 
his wife, and were executed in the name of Anna M. Schreyer, in 
furtherance and in pursuance of the same scheme of fraud which 
was entered into in 1871. Peter J. Vanderbilt did the mason work 
upon these- houses for the contract price of $8,175, in part 
213 payment of which he took an assignment of a bond and 
mortgage held by John Schreyer upon the 550 West Forty- 
second-street property in the name of Anna M. Schreyer. John 
Schrever became indebted to said Vanderbilt in the sum of $5,915.25, 
which indebtedness grew out of his said work upon said two houses. 
Anna Maria Schreyer died on September 6, 1876, leaving a last 
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will and testament, which was duly proved, admitted to probate, and 
recorded by the surrogate of the county of New York, and which is 
correctly set forth in the bill, by which she devised and bequeathed 
all her estate to her husband, John Schreyer, in trust for their seven 
children, with power to manage said estate during his life, and to 
sell and convey the same. Said Schreyer continued thereafter in 
the management and possession of said property as before, collecting 
the rents and mingling them with his own funds, and has kept no 
accounts with the estate or with himself as executor cr trustee, and 
has no record of his receipts and payments as executor or 
214 ~—s trustee, except that he has on paper the amounts received 
from rents, and he has the bills which he has paid. 

On or about September 17, 1878, upon the petition of two pre- 
tended creditors of said Schreyer, which was filed August 23, 1878, 
he was adjudged by his consent a bankrupt by the district court for 
the southern district of New York. He had, on August 17, 1878, 
made a general assignment of all his property to Gustave A. Canis 
for the benefit of his creditors. Eight creditors proved debts amount- 
ing to $11,852.92, but all of them, except the estate of Peter J. Van- 
derbilt, claiming $5,913.28, have released and discharged the bank- 
rupt since this action was commenced. Said creditors’ petition was 
instituted for the benefit and at the instance of said Schreyer for the 
purpose of preventing said Vanderbilt’s estate from obtaining pay- 
ment of said debt. The complainant became the assignee of said 
bankrupt on August 12,1879. Nos. 348 and 350 West Thirty-ninth 
street and 251, 353, and 355 West Forty-second street are still nomi- 
nally a part of the estate of Anna M. Schreyer. The real estate 

which was conveyed to her in 1871, by a scheme of fraud 
215 which was at that time entered into by her husband and 

herself, and which still remains nominally a part of her 
estate, should be devoted to the payment of his debts. The mort- 
gages upon 420 and 422 West Fortieth street are still in the posses- 
sion of said Schreyer as executor, and were his individual property 
when he was declared a bankrupt. 

The point was made upon the hearing that the children of Anna 
M. Schrever were necessary parties and were not made parties. 
The case is within the forty-ninth equity rule, and there is nothing 
which calls upon the court to require that they should be made 
parties. The bill was vigorously defended by John Schreyer as 
trustee, and the interests of the children were as earnestly taken 
care of by the trustee as if they had been formally parties. 

Let there be a decree that the said real and personal property so 
held and possessed by said Schreyer as executor and trustee be de- 
clared to have been vested in the complainant by operation of law 
by virtue of his appointment as assignee in bankruptcy as aforesaid, 
and that said bankrupt, as such executor and trustee, be directed 

to convey and transfer the same to the complainant as 
216 = assignee as aforesaid, and that said Schreyer be enjoined 
from collecting the rents and interest of said property. 

T. M. Tyng, for complainant; William Lindsay and Frederick R. 
Coudert, for defendant. 
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(Endorsed :) U.S. cireuit court. Filed Sept. 10,1885. Timothy 
Griffith, clerk. 


217 At a stated term of the United States circuit court held in 


and for the southern district of New York, at the city of New 
York, on the 21st day of September, 1885. 
Present: Hon. Nathaniel Shipman, judge. 


jetween— 


JouN H. Pratt, as Assignee in Bankruptcy of } 
John Sclrreyer, Complainant, 
and Final Deeree in 
Joun Scureyer, Individually and as Executor { Equity. 
and ‘Trustee of the Estate of Anna Maria 
Schreyer, Deceased, Defendant. 


This cause came on to be heard at this term and was argued by 
counsel; and thereupon, upon consideration thereof, it was, and 
hereby is, ordered, adjudged, and decreed as follows : 
218 First. That at the time of the commencement of this action 

the defendant, John Sehreyer, as executor and trustee under 
the last will and testament of his wife, Anna Maria Schreyer, de- : 
ceased, held and possessed and now holds and _ possesses the follow- 
ing real and personal property : 

1. Certain real estate situated in the city of New York, being the 
premises bounded and described as follows: Beginning at a point 
in the southerly side of Thirty-ninth street distant one hundred and 
fifty feet easterly from the southeasterly corner of Thirty-ninth 
street and Ninth avenue, thence southerly and parallel with Ninth 
avenue ninety-eight feet and nine inches, to the centre line of the 
olock ; thence westerly, along said centre line, fifty feet; thence 
northerly ninety-eight feet nine inches to the southerly side of said 
Thirty-ninth street; thence easterly fifty feet to the point or place 
of beginning, known as numbers 548 and 350 West Thirty-ninth 
street. 

2. Certain other real estate situated in the city of New York, being 

the premises bounded and described as follows: Beginning 
219 ata point in the northerly side of Forty-second street distant 

one hundred and thirty-eight feet six inches easterly from the 
northeasterly corner of Ninth avenue and Forty-second street, run- 
ning thence northerly and parallel with Ninth avenue fifty feet ; 
thence northerly on an oblique line, nearly parallel with said avenue, 
twenty-six feet; thence westerly and parallel! with said Forty-second 
street twenty-six feet; thence northerly and parallel with said Ninth 
avenue twenty-four — five inches to the centre line of the block ; 
thence easterly along said centre line eighty feet; thence southerly 
in a line parallel with said Ninth avenue one hundred feet and five 
inches to the northerly side of said Forty-second street; thence 
westerly sixty-one feet and six inches to the point or place of be- 
ginning, known as numbers Jol, 403, & 355 West Forty-second 
street. 
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3. Also a certain bond, duly signed, sealed, and delivered by one 
George Gebhardt, dated July 17th, 1874, conditioned for the 
220 payment to the aforesaid Anna Maria Schreyer of the sum of 
seven thousand seven hundred and fifty dollars on the Ist 
day of July, 1879, and a certain indenture of mortgage upon and 
affecting certain premises situated in the city of New York and 
known as number 420 West Fortieth street, dated July 17th, 1874, 
and duly signed, sealed, and delivered by the said George Gebhardt 
and Julia, his wife, to the said John Schreyer, wherebv the aforesaid 
premises were conveyed to said Anna Maria Schreyer to secure the 
payment of the aforesaid sum of seven thousand seven hundred and 
fifty dollars. 
sagt 4. Also a certain other bond, duly signed, sealed, and delivered by 
one Matthew L. Ritchie, dated July 17th, 1874, conditioned for the 
payment to the aforesaid Anna Maria Schreyer of the sum of eight 
thousand eight hundred and fifty dollars on the Ist day of July, 
1879, and a certain indenture of mortgage upon and affecting certain 
premises situated in the city of New York and known as number 
422 West 40th street, dated July 17th, 1874, and duly signed, 
221 ~=sealed, and delivered by the said Matthew L. Ritchie and 
Eliza, his wife, to the said John Schreyer, whereby the last 
aforesaid premises were conveyed to the aforesaid Anna Maria 
Schreyer to secure the payment of the aforesaid sum of eight thou- 
sand eigbt hundred and fifty dollars. | 
Second. That prior to the year 1871 the defendant, John Schreyer, 
individually was the owner of the two parcels of real estate first and 
second above specified, and that on the 30th day of January, 1871, | 
the said John Schreyer conveyed, through one Edward Sharkey, 
both of said parcels of real estate to his wife, the said Anna Maria 
Schreyer, voluntarily and without substantial pecuniary considera- 
tion therefor, with the intent to hinder, impede, delay, and defraud 
his existing'aud future creditors and as a cover for future’ schemes 
of fraud, and that the legal title to said premises under the said con- 
veyances was received and accepted by the said Anna Maria Schreyer 
with knowledge on her part of the aforesaid fraudulent intent 
222 ~=of ber husband and in aid thereof, and said legal title re- 
mained in her from and after the said conveyances until her 
death, on the sixth day' of September, 1876. 
Third. That the two bonds and mortgages third and fourth above 
specified were executed and delivered to secure the payment of the 
sums therein mentioned advanced by the defendant, John Schreyer, 
to build front houses upon the lots 420 and 422 West 40th street,. ' 
which had been conveyed to the mortgagors, respectively, by said 
John Schreyer prior to the year 1871; that said two mortgages be- 
longed to and were the property of said John Schreyer, though 
nominally executed in the name of his wife,and they were taken by 
him in the name of said Anna Maria Schreyer in pursuance and 
furtherance of the aforesaid scheme of fraud entered into between 
them in the year 1871, and that said bonds and mortgages were — 
and represented property of the said Jolin Schreyer conveyed by 
him to his said wife in fraud of his creditors. 
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223 Fourth. That the aforesaid realand personal property, and 

all of it, so as aforesaid held and possessed by the defendant, 
John Schreyer as executor and trustee under the last will and testa- 
ment of the said Anna Maria Schreyer, deceased, vested in the com- 
plainant, John H. Platt, as assignee in bankruptcy of the said John 
Schrever, on the 23rd day of August, 1878, by virtue of his appoint- 
ment and by operation of law; and the said John Schreyer, indi- 
vidually and as such executor and trustee, is hereby required and 
commanded, within ten (10) days after the service upon him of a 
certified copy of this decree, to convey, assign, and transfer the afore- 
said real and personal property and all of it to the complainant as 
such assignee. 

And the said John Schrever, individually and as such executor 
and trustee, is hereby prohibited and enjoined and restrained from 
collecting or receiving hereafter, directly or indirectly, the rents, 
profits, income, or increase of the said real or personal property or 
any porticn thereof. 

Fifth. That the complainant recover from and against the 
224 defendant, John Schrever, individually and as executor and 
trustee under the last will and testament of Anna Maria 
Schrever, deceased, the sum of four hundred and forty-two ,',, dol- 
lars ($442.38), his costs and disbursements in this action, to be ad- 
justed and inserted herein by the clerk, and that he have execution 
therefor. 
(S’g’d) N. SHIPMAN, Judge. 


The foregoing decree is satisfactory to me as to form. 
Dated New York, Sept’r 19, ’S5. 
(S’g’d) WM. LINDSAY, 
Sol’r for Defendants. 


(Endorsed :) U.S. circuit court, so. dist. N. Y. John H. Platt, as 
assignee, &e., vs. John Schrever, individually, &e. Final decree. 
Bangs & Stetson, sol’rs for compi’t, 47 William St., N. Y. 

(File-mark:) U.S. cireuit court. Filed Sept. 22, 1886. Timothy 
Griftith, clerk. 


995 Cireuit Court of the United States for the Southern District 
of New York. 


Joun H. Pratt, as Assignee, ete., 
vs. >In Equity. 
Jounx Scureyer, Individually and as Executor, ete. 


It is hereby stipulated that the foregoing vapers constitute the 
record to be sent by the clerk of the circuit court of the United 
Siates for the southern district of New York to the Supreme Court 
of the United States on the appeal to said Supreme Court in the 
above-entitled cause, and that the exhibits be retained by the clerk 
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of the said circuit court until the hearing on appeal in said Supreme 


Court. 
BANGS & STETSON, For Pl'ff. 
A. OLDRIN SALTER. 
, Sol’r for Def't. 
New York, Oct. Sth, 1886. 


226 U.S. Cireuit Court, Southern District of New York. 
Joun H. Prartr, as Assignee in Bankruptey of the Estate of John 
Schreyer, Complainant and Respondent, 

, against 
JOHN Scureyer, in His Own Right and as the Executec? and Trus- 
tee of the Last Will and Testament of Anna Maria Schreyer, 
Deceased, Defendant and Appellant. 


To the honorable the Supreme Court of the United States: 

The appeal of the above-named John Schreyer respectfully shows— 

That on the 11th day of July, 1881, the above-named complainant 
and respondent, John H. Platt, filed his bill of complaint in the 
circuit court of the United States for the second circuit and southern 
district of New York against the above-named defendant and ap- 

pellant, John Schreyer, alleging that the said complainant 
227 ~—s was in law and fact the assignee in bankruptcy of the estate 

and effects of the said defendant, having in his possession 
and ready to be produced as the court should direct an assignment 
to himself, duly executed, of all such estate and effects. 

That the date of the commencement of the proceedings in bank- 
ruptey, in the course of which the said complainant became such 
assignee, was August 23d, 1878, and the date of his appointment as 
such assignee was August 12th, 1879. 

That at the time when he was adjudged a bankrupt, and at the 
time of filing the petition on which such adjudication was based, 
and at the time of the appointment of the complainant as such 
assignee, and at the time of filing the said bill of complaint, the 
said defendant, as executor and trustee under the last will and testa- 
ment of the above-named Anna Maria Schreyer, deceased, held and 
possessed a large amount of real and personal property in the said 
bill of complaint particularly described, and briefly described as fol- 
lows, to wit: 

The houses and lots known as numbers 348 and 350 West 39th 

street and 301, 358, and 355 West 42nd _ street, in the city 
228 of New York. 
Alsoa bond and mortgage for the sum of $7,500, dated 
July 17th, 1874, executed by one George Gebhardt to the said Anna 
Maria Schreyer, covering the premises number 420 West 40th 
street, in the city of New York. 

Also another bond and mortgage for the sum of $38,850, dated 
July 17th, 1874,executed by one Matthew L. Ritchie and wife to the 
said Anna Maria Schreyer, covering the premises nuinber 422 West 
40th street, in the city of New York. 
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That the defendant purchased the said premises numbers 548 and 
350 West 39th street and numbers 351, 353, and 355 West 42nd 
street in or before the year 1870 and paid therefor out of his own 
funds and by his own obligations; that he thereupon improved 
said premises at an expense uf upwards of thirty thousand dollars, 
which he also paid out of his own funds; that he afterwards, in 
January, 1871, conveyed said preimises, or caused them to be con- 
veyed, in fee to his wife, Anna Maria Schreyer, voluntarily and 

without consideration therefor, and that the legal title of 
229 _— record to said premises thereafter remained in her until Sep- 

tember 6th, 1876, on which day she died in the city of New 
York, leaving a last will and testament, by which she left all her 
property to the defendant in trust for their children, and a copy of 
whieh is annexed to and made part of said bill of complaint; that 
said will was duly admitted to probate and recorded as a will of 
real and personal estate by the surrogate of New York county and 
in his office on September 27th, 1876, and that letters testamentary 
thereon were duly issued on the same date to the said defendant, 
the executor and trustee named in the said will; that the said Anna 
Maria Schreyer, at the time such conveyances were made to her, 
had, and theretofore had had, no property or estate whatever; that 
the said defendant was in actual possession of said premises, collect- 
ing and receiving the rents, profits, proceeds, and increase thereof 
and appropriating the same to his own use at his pleasure, having 
full right and warrant so to do; that he had ever since such con- 

veyances were made remained in actual and exclusive pos- 
230 session of said premises in the same manner and to the 

same extent as before such conveyances were made; that he 
had since such conveyances were made collected and appropriated 
to his own use and deposited in his own bank to his individual 
credit all the rents, profits, proceeds, and increase of said property, 
to a very large amount, and mingled said moneys with his own 
funds; that no part thereof had ever been paid over by him to his 
said wife or to any one for her benefit, or deposited in any bank or 
depository to her credit; nor had any account been kept or ren- 
dered by said defendant with or to his said wife or to any one on 
her behalf,in respect to said property, during her life; nor had any 
account been kept or rendered by said defendant as her executor 
and trustee of her will since her death. 

That the premises covered by the two bonds and mortgages in the 
said bill of complaint mnentioned were also bought by the defendant 
and paid for by his own funds and obligations and duly conveyed 
to him in or about May, 1870; that thereafter and about the 

time of the aforesaid conveyances of the Thirty-ninth 
ol and Forty-second street premises to his wife the defendant 

conveyed the premises number 420 West Fortieth street 
to one George Gebhardt, and the premises number 422 West 
Fortieth street to one Matthew L. Ritchie; that said conveyances 
were made without consideration, notwithstanding the expression in 
the deed to Gebhardt of a consideration of ten thousand dollars, 
and in that to Ritchie of a consideration of nine thousand five hun- 
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dred dollars; that notwithstanding such conveyances the defendant 
remained in actual possession of both said parcels of land and 
erected thereon at his own cost two large tenement houses, at an ex- 
pense of upwards of twenty thousand doll: ars, and that when such 
houses were so constructed the defendant caused said Gebhardt and 
Ritchie to execute and deliver the said bonds and mortgages to him ; 
that neither of said bonds and mortgages was ever delivered to the 
said Anna Maria Schreyer; that no benefit or advantage ever ac- 
crued to her, directly or indirectly, thereby ; that she never had one 

dollar of money of herown and never paid one dollar for said 
232 mortgages or either of them, but all the interest, profits, and 

increase of said bonds and mortgages had at all times been 
used and enjoyed by the defendant and appropriated by him to his 
own use and enjoy ment, and that said mortgages represent moneys 
advanced by the defend: ant out of his own funds. 

That — and prior to the time of the aforesaid conveyances to the 
defendant’s wife he was the owner of other valuable real and _per- 
sonal property, purchased and improved with his own funds, which 
he also at the same time conveyed to his said wife voluntarily and 
without consideration ; that by said conveyances and transfers the 
defendant, being largely indebted to persons with whom he then 
had dealings, divested himself of all the property he had where- 
with to discharge such indebtedness; that the defendant thereafter 
remained in business and in the actual possession of said property, 
and contracted the debts, amongst others, owing by him at the time 
he was adjudicated a bankrupt, upon the faith of his ownership and 
possession thereof and in ignorance on the part of his creditors that 

said transfers had been made; that all the said conveyances 
233 by the defendant were made in fraud of his creditors and 
with intent to hinder, delay, and defraud them, and that said 
bonds and mortgages were taken by the defendant in the name of 
his wife in fraud of his creditors and with intent to hinder, delay, 
and defraud them; that the defendant falsely and fraudulently 
claims that said lands and choses in action were the property of his 
wife at the time of her decease, and that by means of such claim 
the complainant is prevented from coming into possession of said 
real and personal property and the proceeds ‘thereof, and is hindered, 
eounel. and delayed in the realization, collection, and distribution 
of the proceeds, rents, and profits thereof, and of so much of the 
defendant’s bankrupt estate. 

And said bill of complaint prays for writs of injunction and of 
subpcena, to the end that the defendant may answer the allegations 
and charges of the bill of complaint, and that the property, real 
and per rsonal, so as aforesaid held and possessed by the defendant 
as executor and trustee as aforesaid may be decreed to have vested 
in the complainant by operation of law by virtue of his appoint- 
ment as assignee in bankruptcy of the defendant, and that the de- 
fendant, as such executor and trustee, be decreed to transfer 

and convey the said property to the complainant as such 
23 assignee, and to account to him for the rents, profits, pro- 
ceeds, and increase thereof since the said adjudic: ition In 


bankruptcy. 
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That a receiver be appointed, and that the defendant be enjoined 
individually and as such executor and trustee from coilecting or 
interfering with said property or the rents, profits, proceeds, and 
increase thereof, and for further or other relief. 

That on the 10th day of September, 1881, the answer of the above- 
named appellant, individually and as executor and trustee of the 
said will of his said deceased wife, to the ebove bill of complaint 
was filed, alleging (after reserving the benefit of exception to the 
errors, uncertainties, imperfections, and insufticiencies of said bill 
of complaint, and denying each and every allegation thereof, except 
as in said answer specifically admitted, explained, or qualified) that 
the defendant’s said deceased wife left her surviving seven children, 
all living at the time of filing said answer, and named Anna M., 
Margaret, Emma, John F., Louisa, Dora, and Martha. 

Admits the adjudication in bankruptey in the proceedings set 

forth in the bill of complaint, and that the complainant was, 
2355 on or about the day therein set forth, duly appointed the 
assignee in bankruptcy of the defendant as an individual. 

Admits that at the time of such adjudication, and at the time of 
the filing of the petition on which 1t was based, and at all times 
since, the defendant held and holds certain rights and trusts under 
the will of his deceased wife fully set out in said will and in the 
copy thereof annexed to the bill of complaint, and that the prem- 
ises and property devised and bequeathed by said will are correctly 
described in said bill of complaint. 

Admits that the defendant purchased certain lands in 39th and 
42nd streets, and that he improved the same out of his own funds 
and those of his said wife, and that thereafter the same were con- 
veyed to his said wife. 

Admits her death, her last will, the probate and record thereof, 
and issuance of letters testamentary thereon, as set forth in said bill 
of complaint, and admits his ownership of other real estate at the 
time of the conveyances therein mentioned. 

Alleges that he was solvent and free from debt, and had 
236 more than sutlicient property, aside from that conveyed to 
his wife, to pay his debts at the time said conveyances to her 

were nade. 

Admits that he thereafter remained in business a number of years, 
and alleges that during the greater part thereof he successfully and 
profitably carried on his business and paid all his debts and obliga- 
tions. 

Admits that he claims and gives out that the said lands were the 
property of his said wife at the time of her decease. 

Further answering, says that in the said proceedings in bank- 
ruptey he was duly discharged from alb his debts pursuant to the 
Revised Statutes of the United States, title bankruptcy, on or about 
March 11th, 1880. 

Admits that he made all the conveyances set forth in the bill of 
complaint, and avers that thesame were made in good faith, for good 
and valuable considerations, and without any intent to hinder, delay, 
or defraud his creditors. 
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Avers that his indebtedness to the persons who have proved claims 
against him in the bankruptey proceedings set forth in the 
237 ~—sbill of complaint was contracted several years subsequent to 
the conveyances mentioned in said bill of complaint. 
Admits that he purchased the lands therein described, and that 
when obligations were given to secure any part of the purcbase- 
money such obligations were his, but alleges that such purchases 
were paid for out of the joint funds of his wife and himself, and ad- 
mits that he made the conveyances in the said bill of complaint 
alleged to have been by him made. 
And prays that said bill of complaint be dismissed with costs. 


And thereafter, on October 2rd, 1881, the complainant filed his 
replication to the said answer. 

And thereafter proofs were adduced in the said suit by the re- 
spective parties before George I. Betts, Esq., United States commis- 
sioner, Which proofs were duly filed therein. 

And thereafter, on April 10th, 1885, the court made an order 
amending the said bill of complaint by inserting the words .“ or 
such estate or interest therein as came to the bankrupt upon the 

death of his wife” after the words “ as executor as aforesaid ” 
238 in the prayer for relief, and directing that only a statement 

of the contents or substance of the exhibits put in evidence 
need be printted in the record of said suit. 

And thereafter the said cause came on to be heard at the May 
term, 1885, of the said circuit court, sitting in equity, before the Hon- 
orable Nathaniel Shipman, district judge of the district of Connecti- 
cut, sitting as a circuit judge, and was heard upon the pleadings and 
proofs, and was argued by counsel. 

And on the 21st day of September, 1885, a decree was made in the 
said suit, whereby it was ordered, adjudged, and decreed that the 
said defendant, John Schreyer, at the time of the commencement of 
the, said action, as executor and trustee under the will of his de- 
ceased wife, Anna Maria Schreyer, held and possessed, and at the 
time of making said decree still held and possessed, the real and 
personal property described in the bill of complaint herein as afore- 
said. 

That he, as an individual, owned the said real estate prior to 

7 the year 1871, and that on January 30th, 1871, he conveyed 
259 the said real estate, through one Edward Sharkey, to his said 

wife, Anna Maria Schreyer, voluntarily and without substan- 
tial pecuniary consideration therefor, with the intent to hinder, im- 
pede, delay, and defraud his existing and future creditors, and as a 
cover for future schemes of fraud, and that the legal title to said 
premises under the said conveyances was received and accepted by 
the said Anna Maria Schreyer with knowledge on her part of the 
aforesaid frauduient intent of her husband and in aid thereof, and 
that said legal title remained in her thereafter until her death, on 
September 6th, 1876. 

That the two bonds and mortgages mentioned and described in 
the bill of complaint were executed and delivered to secure the pay- 
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ment of the sums therein mentioned, advanced by the said defendant 
to build front houses upon the lots 420 and 422 West 40th street, 
which had been conveyed to the respective mortgagors by said de- 
fendant prior to the year 1871; that said two mortgages belonged 

to the said defendant, though nominally executed in the 
240 name of his wife, and were taken by him in the name of his 

said wife in pursuance and furtherance of the aforesaid 
scheme of fraud entered into between them in the year 1871, and 
that said bonds end mortgages were and represented property of the 
suid defendant conveyed. by him to his said wife in fraud of his 
creditors. 

That the aforesaid real and personal property and all of it held 
and possessed by the defendant as executor and trustee under his 
said wife’s will, as aforesaid, vested in the complainant, as assignee 
in bankruptey of the said defendant, on August 23rd, 1878, by virtue 
of his appointment and by operation of law, and the said defendant, 
individually and as such executor atid trustee, is by the said decree 
required and commanded, within ten days after service upon him of 
a certified copy thereof, to convey, assign, and transfer the aforesaid 
real and personal property and all of it to the complainant as such 
assignee; that the said defendant, individually and as such executor 
and trustee, is by the said decree prohibited, enjoined, and restrained 

from collecting or receiving thereafter, directly or indirectly, 
241 =the rents, profits, income, or increase of the said real or per- 
sonal property or any portion thereof. 

And it is further adjudged that the complainant recover from the 
said defendant, individually and as executor and trustee under the 
will of his said wife, his costs and disbursements of this action, to be 
adjusted and inserted in said decree by the clerk. 

And thereupon the said costs were adjusted by the clerk at the 
sum of four hundred and forty-two dollars and thirty-eight cents 
($442.58). 

And on September 28th, 1855, the final decree was entered in the 
said suit, including judgment for the emount of said costs as taxed, 

Wherefore this appellant appeals from the said decree requiring. 
and commanding him, individually and as executor and trustee of 
the will of his deceased wife, to convey, assign, and transfer the real 
and personal property in the bill of complaint mentioned and de- 

scribed, and all of it, to the complainant, as assignee in bank- 
242 = =ruptey of the said defendant, and enjoining and restraining 

this appellant from collecting or receiving thereafter, directly 
or indirectly, the rents, profits, income, or increase of the said real 
and person: al property or any portion thereof, and adjudging that 
the complainant recover from this appellant, individually and as 
executor and trustee under the will of his deceased wife, the sum of 
four hundred and forty-two dollars and thirty-eight cents, his costs 
and disbursements of the said aetion, as aforesaid. 

And respectfully prays that the said decree of the said cireuit court 
and the bill of complaint, plea, pleadings, depositions, evidence, and 
proceedings in the said cause may be sent to the Supreme Court of 
the United States without delay ; and that the said decree of the 


156 JOHN SCHREYER, INDIVIDUALLY, &¢., VS. 


circuit court and every part thereof may be reversed and a decree 
made therein adjudging that the conveyance of the aforesaid real 
property, made by the appellant through the said Edward Sharkey, 
in January, 1871, and the taking of the aforesaid mortgages in the 
name of the said Anna Maria Schreyer, deceased, were not 
243 madeor done by the appellant with the intent to hinder, 
delay, or defraud his creditors, or as a cover for future schemes 
of fraud, and that such conveyances and mortgages vested a valid 
and indefeasible title in the appellant’s said wife, Anna Maria 
Schreyer, to the said real and personal property, and all of it; 
that she died seized and possessed thereof, and that she made a valid 
and lawful disposition thereof by her last will and testament, as 
aforesaid; that no part of the said real or personal property nor 
any right, title, or interest therein or thereto vested in the complain- 
ant as assignee in bankruptcy of the said defendant at any time, by 
virtue of his appointment as such assignee or by operation of law 
or otherwise ; that the said bill of complaint be dismissed with the 
costs of this appeal and of theaction of the circuit court, to be taxed, 
or such other decree as to the said Supreme Court shall seem just. 


Dated New York, October 50th, 1885. 
(S’g’d) A. O. SALTER, 
Defendant’s Solicitor. 


Appeal allowed. 
(S’g’d) | N. SHIPMAN, Judge. 


244 (Endorsed :) U.S. circuit court, southern district of New 
York. John H. Platt, as assignee in bankruptey of John 
Schreyer, against John Schreyer, individually and as executor and 
trustee under will of Anna Maria Schreyer, deceased. Petition of 
appeal. 
(File-mark:) U.S. cireuit court. Filed Sept. 16, 1886. Timothy 
Grithith, clerk. ' 


Due service of copies of within petition of appeal and citation is 
hereby admitted. 
N. Y., November Sth, 1885. 


(S’g’d) BANGS & STETSON, 
Sol’rs for Compl't. 
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945 Circuit Court of the United States of America for the South- 
ern District of New York, in the Second Circuit. 


Joun H. Prarr, as Assignee in Bankruptcy of ) 
John Schreyer, a Bankrupt, Complainant, 

vs. 

Joun ScurEYER, Individually and as Executor 
and Trustee under the Last Will and Testa- 
ment of Anna Maria Schreyer, Deceased, De- 
fendant. : 


Bond for Damages 
and Costs. 


Know all men by these presents that we, Zimri West, of Orange, 
New Jersey, and Stephen H. Martling, of Ridgefield, New Jersey, are 
held and firmly bound unto the above-named John IH. Platt, as 
assignee, &c., in the sum of sixty thousand dollars, to be paid to the 
said John H. Platt as assignee; for the payment of which, well and 
truly to be made, we bind ourselves and each of us, our and each of 
our heirs, executors, and administrators, jointly and severally, firmly 
by these presents. 

Sealed with our seals and dated the twenty-sixth day of October, 
in the year of our Lord one thousand eight hundred and eighty- 
five. ! 

Whereas the above-named John Schreyer has prosecuted his ap- 
peal to the Supreme Court of the United States to reverse the judg- 
ment rendered in the above-entitled suit by the judge of the circuit 
court of the United States for the southern district of New York: 

Now, therefore, the condition of this obligation is such that if the 
above-named Jolin Schreyer shall prosecute his said appeal to effect 
and answer all damages and costs if he shall fail to make his said 
appeal good, then this obligation shall be void ; otherwise the same 
shall be and remain 3n full force and virtue. 

(S’g’d) ZIMRI WEST. L. 8. 
(S’g’d) STEPHEN H. MATLING., Lt =} 

Sealed and delivered, and taken and acknowledged, this 26th day 
of October, 1885, before me— 

[NOTARIAL SEAL. ] HENRY Y. CASANOVA, 
Notary Public, N. Y. Co. 
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Zimri West and Stephen H. Matling, the obligors in the within 
bond, being duly sworn, do depose and say, each for himself, that 
he ig worth the sum of one hundred and twenty thousand dollars 
over and above all his just debts and liabilities. 


(S’g'd) ZIMRI WEST. 
(S’e’d) STEPHEN H. MATLING. 
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Sworn to this twenty-sixth day of October, A. D. 1885, before 


me— 
[NOTARIAL SEAL. | ARTHUR Y. CASANOVA, 
Notary Public, N. Y. Co. 


[Endorsed :] Vol. —, page —. U.S. circuit court. John H. Platt, 
as assignee in bankruptcy, &c., vs. John Schreyer, individually and 
as executor and trustee under will of Anna Maria Schreyer, de- 
ceased. Bond for costs on appeal to Supreme Court. Wm. Lindsay, 
appellant’s solicitor. Bond approved as to form and sufficiency of 
sureties. New York, October, 1885. (S’g’d) N. Shipman, judge. 
(File-mark:) U. S. circuit court. -Filed Oct. 30, 1885. Timothy 
Griffith, clerk. 

247 ‘By the Honorable Nathaniel Shipman, one of the judges of 
the circuit court of the United States for the southern dis- 
. trict of New York. 


To John H. Platt, as assignee in bankruptcy of John Schreyer: 

Whereas the said John Schreyer has lately appealed to the Su- 
preme Court of the United States from a decree lately rendered in 
the circuit court of the United States for the southern district of 
New York, made in favor of you, the said John H. Platt, as assignee 
in bankruptcy of the said John Schreyer, and has filed the security 
required by law: 

You are, therefore, hereby cited to appear before the said Supreme 
Court, at the city of Washington, on the second Monday of October, 
1886, to do and receive what may appertain to justice to be done in 
the premises. 

Given under my hand, at the city of New York, in the second cir- 
cuit, the thirtieth day of October, in the year of our Lord one thou- 
sand eight hundred and eighty-five. 

(S’g’d) N. SHIPMAN, 
248 Acting as one of the Judges of the Circuit Court 
for the Southern District of New York. 


(Endorsed :) U.S cireuit court, southern district of New York. 
John H. Platt, as assignee in bankruptcy of John Schreyer, against 
John Schreyer, individually and as executor and trustee under 
will of Anna Maria Schreyer, deceased. Citation. A. O. Salter, ap- 
pellant’s solicitor. (File-mark:) U.%. circuit court. Filed Sept. 16, 
1886. Timothy Griffith, clerk. 


249 UNITED STATES OF AMERICA, sas 
Southern District of New York, { ~ 


I, Timothy Griffith, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second 
circuit, do hereby certify that the foregoing pages, numbered from 
one to two hundred and forty-eight, inclusive, contain a true and 
complete transcript of the record and proceedings had in said court 


, 
~ 
oo 


- JOHN H. PLATT, ASSIGNER, &¢. 159 


in the case of John H. Platt, assignee in bankruptey of John 
Schreyer, against John Schreyer, individuaily and as executor and 
trustee of the last will and testament of his wife, Anna Maria 
Schreyer, as the same remains of record and on file in said office. 

In testimony whereof I have caused the seal of the said court to 
| be hereunto affixed, at the city of New York, in the southern district 
of New York, in the second circuit, this 9th day of October, in the 
a Ne year of our Lord one thousand eight hundred and eighty-six, and of 
the Independence of the said United States the one hundred and 
eleventh. 

[Seal of U.S. Circuit Court, South. Dist. New York. ] 


TIMOTHY GRIFFITH, Clerk. 


Endorsed on cover: 8S. New York C. C. U.S. No. 197. John 
Schreyer, individually and as executor & trustee of the last will & 
testament of Anna Maria Schreyer, deceased, appellant, vs. John H. 
Platt, assignee in bankruptcy of John Schreyer. Filed October 16, 
1886. 
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Supreme Court of the alnited States. 


JOHN SCHUREYER, individually and 
as Executor and Trustee of the 
last Will and ‘Testament of 
ANNA MARIA ScHREYER, de 
ceased, 


Appellant, 


es. 


Joun H. Parr, Assignee in Bank- 
ruptey of JouNn Scureyver, 
Respondent, 


Statement of Facts. 


A ppe al Srom (f decree ( nile red aT lhe CVrenuit (‘ourt of 
the lniled States Sor lhe Southern District of Ne ID 
York, Seplember 21st, 1885, after trial, before Hon. 
Nathaniel Shipman, Cirewit Judge. 


The suit was one against Schreyer individually, and as 
executor and trustee under the will of his wife, by Platt, 
as his assignee in bankruptey proceedings instituted 
August 231, 7878 (complaint, fol. 4, p. 2), in which said 
Platt prayed that certain real property in the city of 


New York, conveyed by Schreyer in /87/, and two 


rtonges standing in the name of Schrever’s wife, then 


2 


deceased, * may be decreed to have vested in your 
orator (Platt) by operation of law, by virtue of his ilp- 
pointment as assignee as aforesaid, and that said bank- 
rupt, as such executor and trustee, may be decreed to 
transfer and convey the same to your orator (said 
Platt)"’ (Complt., fol. 10, p. 5), on the ground that the 
aforesaid convevances made by Schreyer in L871, and the 
taking of the mortgages by his wife in her name, were 
made in fraud of his creditors, and with intent to hinder 
and delay them (Complaint, p. 5) 

And the decree declares the said real and personal 
property to have * vested in the complainant, John H. 
Platt, as assignee in bankruptey of the said John 
Schreyer, on the 23d day of August, 1878, by virtue of 
lis appointment, and by operation of law,” and directs 
the said Sehrever individually, and as executor and 
trustee, to convey, assign and transfer the same to said 
Platt (Deeree, fol. 223, p. 149). 


l. As to Platts position in the action : 

It appears from the evidence that @// the creditors in 
the bankruptey preceedings have released their claims, 
except Peter J. Vanderbilt (pp. 117, ef seq., and 65, 
66), so that lhe suit is really brought for fhe sole 
hy neil, and at fhe Ai shane, of said Vanderhilf 
(whose claim besides is the oldest one proven); and 
the transactions sought to be impeached are virtually 
so uttacked, as made in fraud of Vanderbilt's elaim. ’ 


2, As to Vanderbilt's claim, its origin and date: 
The claim arises out of a guaranty given by Schrever, 
of a bond and mortgage on May 5, 1874 (proof of elaim, 
also pp. OD). 

The said bond and mortgage was for 85,000 and made 
by one Dunreith on premises 350 West Forty-seeond 
streetand was the agreed consideration or part consider: 
ation for labor to be performed by Vanderbilt u 


Written contract (February 2d, 1874, Ex. 45, p. 114). 
That contract expressly stipulated that this bond and 
mori gage should be received by Vanderbilt in part pay- 
men', but inassigning it subsequently, Schreyer guaran- 
teed the payment. 

Vanderbilt was familiar with the premises covered by 
the mortgage and examined them, before agreeing to 
receive the mortgage in part payment (pp. 67 and 68). 

The value of the property was at the time greatly in 
excess of the lien (pp. 67 and 68). 

Subsequently, in /S7¢, it was foreclosed and the 
deficiency occurred which forms the basis of Vanderbilt's 
claim. 

So thal the contingent liahility which lies at the base 
Of the present action originated not earlier than May, 
IS? 4. 

[We do not here develop the further facet that the 
claim was equitably without merit as against Schreyer, 
see 91 N. ¥.. 302. 


3. The conveyances attacked and premises concerned ; 
(see complaint, pp. 2 and 3): 
Real property in Mis. Schreyer s name 
(1.) Nos. 348 and 350 West Thirty-ninth street, con- 
veyed by Schrever and wife, January 21st, 1871. 
(2.) Nos. 351, 3538 and 355 West Forty-second street, 
conveved by Schrever and wife, January 2st, 1871. 
These were first conveyed to one Sharkey and by him 
transferred to Mrs. Schreyer. 
Pre did iS¢ N COPCTE d hij fhe fire LALL LYadqes aT, Nil if. 
(3.) No. 420 West Fortieth street. conveved by 
Schrever and wife, October Ldth, L870. 
‘4') No. 422 West Fortieth street, conveved by 
"eT and wife, October both. TR70. 


These Were conveyed tO (reorge (rebhard and Mathew 
Ritchie respectively, who each thereupon executed 
mortgages for 85.000 to Ais. Schreyer (pp. 59. 60, 139). 

The two mortgages in suit were made July 17th, 1874, 
to Mrs. Sehrever upon these premises, and the previous 
mortgages held by her were then cancelled (p. 60 and p. 
35), she further permitting precedence to be given to 
mortgages for 86,000 obtained by the grantees respect- 
ively from one Ward (pp. 60, 124, 135, 136). 

The various conveyances aforesaid, and the transfers 
and mortgages to Mrs. Schreyer, were duly recorded in 
I871, soon after their execution, and were in no way 
concealed or kept secret (pp. 111, ef seg., and pp. 138, 
130). NO lhat, ever since 187 i, Mrs. Nehie Yer publicly 
held the conership in the property which, it is now al- 
leged, IMUS fran lulently COM reyed lo and acquired hy 
her. 

We may note here the further fact, that in Jlay, 1872, 
two vears before Vanderbilt's claim originated at all, he 
entered into contract with JZrs. Sehreyver, as owner, for 
work on Nos. 348 and 350 Thirty-ninth street, premises 
in suit, showing actual knowledge by him of Mrs, 
Schrever's ownership of part of the very property which 
it is now sought, under cover of his subsequent claim, 
to divest her (p. 58, fol. 84; see also Exhibit 45, p. 114), 


4. Schrever's financial condition at the time of the 
transfers, 

From 1854 to 1876 Schreyer did a large business as 
stairbuilder in the city of New York (pp. 22, 68, and 
opinion, p. 143), and from 1869 fo 1876 he Kept large 
sums in bank on deposit, the account books with the West 
Side Bank showing that during those vears he deposited 
In that bank at various times over 8391,000 (pp. 1165, 
116). Italso appears that he had accounts in the Gez 
man Savings Bank and in the Sixth National Bank 
44 and 48). 


It further appears that in /875, one year after the 
contract with Vanderbilt, he openly and without con- 
cealment bought real property in his own name (p. 64, 
Q). 750, and p. 28), and continued to hold such property 
in his own name until /878 (No. 422 West Forty-fourth 
street and No. 450 West Forty-fourth street ; p. 28.) 

So that, when it is claimed that the transfers by 
Schreyer in IS*1 were made with intent to defraud cred- 
ilors, (Lis proven that for fiveand six years thereafler, 
he coutinued to heep lurye hank account in his own 
name, and to acquire and hold real property in his 
OIL WAMLE, and that hie coutinued so to do Sor See ral 
years after the contract with Vanderbilt in 1874—as lo 
the hank account down to 1876 (chen his wife died and 
when he meu out of lhe Stair DUSTHESS . and (18 lo the 
real estate down to 1IS78 (the year of his bankruptey). 


The foregoing facts were all substantially proven by 
documentary evidence introduced in great part by the 
complainant. 

The following facts also deserve the Court's attention, 
and we submit are established by the proofs. 


5. The evidence adduced by the complainant in sup- 
port of the bill: 

The oral proofs consist of the testimony of Schreyer 
himself ca//ed as a witness on behalf of the complain- 
ant (fol. 21, p. 12) and uncontradicted by any other wit- 
ness. The only other witnesses | Ritehie and Gebhard) 
also called by complainant, simply corroborate Schrever s 
testimony so far as they go. 

No that (unless Schreyer contradicts himself) his tes- 
Cimony is lhat of an uncontradicted WilheSsS. calle d hy 
theother side, and is substantially the sole oral evi- 
dence in the case upon which the Court can predicate 


“+s CONCLUSIONS of Saet. 


The circumstances and intent of Schreyer. 


In nddition to the facets heretofore indicated from the 


documentary evidenee, Schreyer's testimony shows: 
(4) that at the time of the transfers attacked he was doing 
a large and prosperous business, 
) That independently of the real property held by 
* we was worth at least $20,000 over all his labilities 
p. 62, Q. 722, p. 68 and pp. 70, 71, 72, 73). 

, That sisbalink ifanyv, did not amount to 81,000 
(Thid.). 

That he did not make those transfers with any 
intent to enter into any new or hazardous business, and 
did not, in fact, so enter thereafter (p. 63, Q. 730, 731). 

ie.) That his act was not intended to defeat any exist- 

ing creditors, if any, nor subsequent ereditors (fol. 144, 
p. LOS). 

) That throughout all the vears thereafter, down 

to 1878, he continued solvent (pp. 41, 42, and pp. 27, 


98 and 29). 


The pecuniary interests and relations of Mrs, 
Schrever. 
The testimony of Schrever further esti iblishes : 
va.) That his wife’s small capital, savings and receipts 
for board, &e., formed the basis and nucleus of his own 
prosperity (p. 103, and see as to his wife's moneys pp. 
17, 31, 32, 33, 62 and 74). | 
) That with a part of these she originally bought an 
interest in part of the premises concerned, and owned 
such interest In 1871, and derived rents therefrom (/47d.), 
) That she had then accumulated in 1871 from these 
various sourees many thousand dollars, which sums he 
had received from her and deposited in his bank (/4/d.), 


(7.) That with these moneys, at least in great part, he 


a 
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had put up such buildings as then (in 1871), gave value 
to the premises now in suit (pp. 79, 80). 

(¢.) That there was thence direct and valuable con- 
sideration moving from her in the transfer to her of the 
property in 1871. 

(/.) That she gave personal attention to the matter, 
collected her own rents, and made contracts in her own 
hame (pp. 18, 19, 51, 80, 81, and see p. 58, also. testi- 
mony of Ritehie and Gebhard, p. 134). 

iy.) That from 1871 she exercised all the rights of 
owner on all the pieces of property at that time con- 
veved to her, made the contracts relating thereto and 
received the income and profits therefrom, and became 
thereby possessed of rapidly inereasing means from 
which the improvements made were derived (/6/d). 


8. In regard to the mechanics liens put in evidence : 

(7.) That these were not debts due by Schreyer di- 
rectly but debtsdue by contractors or sub-contractors 
(pp. 52 to 58). 

ih, ) That they were proceedings iW rem, not constitu- 
ting a direct liability. by Schrever. 

(¢.) That they were mainly improper and successfully 
contested (hid. ). 

(7) That moneys were duly deposited to secure them, 
so that there was no possible intent to defraud or hin- 
der them (/4/.). 

‘It isimpossible to conceive how the transfers could pre- 
vent (or be intended to prevent) mechanics liens being af- 
fixed to any premises upon which buildings might there- 
after be erected, whéther owned by Schrever or by his 


wife), 


To sum up: 


1. Platt stands in the place of Vanderbilt, a subse- 
quent creditor. 


2. The transfers were all made substantially in’ 1871, 
three years before the creation of any even contingent 
liability by Sehreyver to Vanderbilt. 

3. Schrever was at the time solvent and prosperous. 

4. The transfers were not made with any possible in- 
terest to defeat creditors then existing, if any. 

5. They were not made with a view to embark in any 
new or hazardous business and thus defeat possible sub- 
sequent creditors. 


6. There is no proof of any frand on the part of. his 
wife. 

7. There is uo proof whatsoever of any actual fraudu- 
lent intent by Schreyer nor design to defraud future eredi- 
tors. 


& Valuable consideration did exist as between his 
wife and him. 


9. There is no proof whatsoever that the transfers had 
any relation of any kind to ereditors existing or subse- 
quent, but the proofs are uncontradicted, given by the 
complainant's own witness, that they were made in good 
faith, in satisfaction of values really received, in fur- 
therance of proper motives, and under circumstances 
which warranted or certainly did not forbid Schrever'’s 
act. 


> 
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Point I. 


Asa preliminary point, it is respectfully submitted 
that the children of Mrs. Schreyer, the alleged fraudu- 
lent grantee, in whom stood the apparent ownership of 
the property sought to be reached, being the natural 
heirs as well as devisees of their mother, should have 
been made parties; and that the refusal of the trial 
Judge so to direct was error. 


A. It isa fundamental rule of equity that all persons 
should be made parties who have an interest in the sub- 
ject matter of the action and whose presence is neces- 
sary toa fulland complete determination of the con- 
troversies involved. But ina still more absolute sense it is 
equitably essential that all persons materially interested 
in the object of the aetion or whose interests will be 
materially affected thereby, should be direetly brought 
before the Court. 

Calvert on Parties, pp. 1-11. 

U. S. vs. Parrott, 1 MeAll. 279. 

VankKuesen es. MeLaughlin, 21 N. J. Eq., 
160. 

Cassidy ¢s. Shimmiss, 122 Mass., 409. 

Hammond es. Hudson R. Co., 20 Barb., p. 
23. | 

Abbott es. A. H. R. Co., 4 Blatehf., 492. 

Robertson es. Carson, 19 Wall. 94. 


1. It is especially a rigorous principle that minors 
must be made parties to all suits in which their rights 
to property are sought to be affeeted, and in suits con- 
cerning lands the rule obtains with additional foree, 

Howell es. Mills, 583 N. Y.. 326. 
Schneider cs. MeFarland, 2 N. Y¥.. 459, 


«>? 
. 


Mersereau rs. Ryerss, 3 N. Y¥, 263. 
Hiekenbotnam rs. Blackledge. 51 TIL. 2318. 
Mellvoy rs, Alsop, 45 Miss... 372. 

Este rs. Strong. 2 Ohio, 406. 

Botsford es. O'Connor, 57 TIL. 76. 


Handy es. Clarby. & Fla... 82. 


An alleged fraudulent donee, and, if deceased. his 


. 
’ 


jer helrs are necessary parties, 


(vray rs. Schenck, 4 N. Y.. 460 

Sage rs Mosher, 28 Barb., 287. 

Hammond rs. Hudson R. Co., 20 Barb.. 
3834 


i . . 
Foster rs. Townshend, 12 Abb. Pr. N.S. 
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Parshall rs. Moody, 24 Iowa, ; 
bh _. tT rain. 2 8B Monroe. 22) 
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B. Some cases will be cited to the effeet that cesluis 
que frust need not be joined in certain actions, to wit.: 
Kerrison rs. Stewart, 3 Otto, 156. 
Vetterlein 7s. Barnes, 124 UC. 8., 169. 
Rogers rs. Rogers, 3 Paige, 579. 


Wakeman rs. Grover. 4 Paige, 23. 


But the doetrine of those cases does not apply. The 
reason of the rule as laid down there, is entirely differ- 
ent from that which should govern here. The general 


deduction sought to be drawn from them that whenever 
the trust is attacked by a stranger, the trustee suffi- 
ciently represents the beneficiaries, is unsound and not 
horne out by the language of the authorities cited. 

(.) The trustee's powers i a Schreyer s) to act for 
and represent the beneficiaries (7. ¢., the children) do not 
originate from nor are they founded upon the latter's 
consent or appointment. 

(Db. ) The interests of the triistee ana benetici: ries are 
not *‘common’’ and identical, but on the contrary, in 
legal presumption at least, if not in faet, hostile and con- 
theting. 

(e.: The rights and interests of the beneficiaries to the 
property in suit are not wholly derived from the trust, 
but may exist and have originated independently of 
such trust. 

(d., The interests involved are interests in /an/ onthe 
part of Minors, in both aspects particularly sufe- 
guarded and protected by law 

(e.) [It is inequitable and inconsistent to allow an (al- 
leged) fraudulent grantor to appear in the double 
representative capacity of grantor and grantee, thereby 
placing him in a position to jeopardize the rights which 
the latter might have established, and whieh her heirs 


could assert, 
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2. These distinetions point to the clear reason of the 
rule as laid down in the cases above referred to. They 
rest upon the grounds : 

(1.) That the trustee was the appointed representative 
of the beneficiaries by their own act and consent. 

(2.) That their interests, and that of the trustee, were 
common” and identical. 

(4) That the beneficiaries possessed no rights in the 
property involved ov(s/de the trust, and therefore, that 
the trustee, as such, brought before the Court all the 
rights possibly affected, 


In this case the beneficiaries had no voice in the ap- 
pointment, and have not, by their own act, livested the 
trustee with the power of defending their interests and 
sustaining their rights, whatever they may be. 

The interests of the beneficiaries and of the trus- 
tee ure not identieal, but, on the contrary, conflict- 
ing. It may certainly, in law, be presumed the 
interest of the trustee, as it might be his actual advan. 
tuve, to have his debt satistied. It is still further and 
clearly his advantage to allow a decree vesting the prop- 
erty in himself, and thence in his assignee in bankruptey. 
For after a sale, the surplus would revert to him ja dis 
on right, and he eould thus aequire for his own pur- 
poses the property of his cesluis qe frust. 

Indepen lently of the trust alleged by the ecom- 
plainant, and admitted without proof by the = de- 
fendant below, the children of Mars. Schrever were her 
natural hejrs, and had presumptive rights and interests 
in the property of which she died seized—rights acern- 
ing to them by descent, and in law presumably existing 
upon the death of their aneestor, outside of the trust 
which the defendant below states to have attached to 
the property Im sult. 


* 


1 
They, therefore, independently of the trust, which 
is here attacked, had valuable rights and interests in 
the object of the action, which are not represented, and 
the trust did not originate, comprise and cireumscribe 
all their rights, nor could the alleged trustee, as such, 
speak for them in that regard. 


3. It is manifestly error to permit the alleged frand- 
ulent grantor to appear in this controversy as the sole 
representative in Court of all the defenses which the 
grantee might have been able to present, as well as his 
own, and still further of those of the beneficiaries 
named in the trust. 

It is virtually to make a nullity, in legal conception, 
of the right of an alleged grantee or donee to be heard 
before being divested of the property conveyed. 


C. But it is respectfully submitted that the principles 
flowing from the Statutes of the State of New York 
(where the ¢ mtroversy arose and the property concerned 
is situated), clearly govern and determine the ques- 
tion. 


1. ‘Section 13. Future estates are either vested or 
contingent. They are vested when there is a person in 
being who would have an immediate right to the pos- 
session of the lands, upon the ceasing of the inter- 
mediate or precedent estate. * * *° 
N. Y. Rev. Stat.. Part 2, Chap. 1, Tit. 2, 

Sec. 13. 


The children of Mrs. Schreyer, therefore, independent 
of their interest as beneficiaries during the existence of 
the trust, had a remaining vesfed right in the estate, of 
which they could not be deprived without being heard. 

It would otherwise, we submit, clearly be taking prop- 
erty without due process of law. 
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2. Still further New York Revised Statutes make this 
express provision in relation to trusts. 

Seclion 61. ** The preceding sections shall not prevent 
any person creating a trust, from declaring to whom 
the lunds to which the trust relates shall belong in the 
event of the failure or termination of the trust; nor 
shall it prevent him from granting or devising such 
lands subject to the execution of the trust. Every 
SUCIL GRANTEE OR DEVISEE SHALL HAVE A LEGAL ESTATE 
IN THE LANDS AS AGAINST ALL PERSONS EXCEPT THE 
TRUSTEES AND THOSE LAWFULLY CLAIMING, THEM. 

N. Y. Rev. 8., Part 2, Chap. 1, Title 2, Sec. 
61, 


This provision has been frequently before the Courts 
of New York. It is sufficient to state that its construc- 
tion is well settled in that State and to refer the Court to 
the recent case in the Court of Appeals, which seems 
conclusive in that regard. 

Scholle xs. Scholle, 114 N. Y., 261. 


We submit in conclusion, on this branch of the case, 
that there is no authority to support the decision below, 
by which the interests of /nfants in lands have been 
confiscated without an opportunity on their part to be 
directly heard as parties, through a guardian charged by 
the Court with the duty of protecting their rights. The 
reasons Which obtain in this respect, acquire special 
force where all the interests involved and all the de- 
fenses that might have been made would thus fall under 
the exclusive control of a party who is alleged to have 
been, ub ineepto, a deliberate wrongdoer, seeking his 
own advantage only, in fraud of the rights of others. 

MeDonald rs. Frazier, 49 How., Pr., 322. 

Vanderpoel rs. VanValkenburg. 6 N. Y., 
1), 

Sherman rs. Burnham, 6 Barb., 414. 

Christie rs. Herrick, 1 Barb. Ch., 260, 


Point II. 


Assuming the conveyances attacked to have been 
purely voluntary and without consideration, an actual 
fraudulent intent was required to be clearly proven. 
Not only there is nosuch proof whatsoever, but the evi- 
dence and the circumstances are directly the other way. 


A.—The principles which govern are now so well 
settled that it is sufficient to state them. 


1. ‘The law at large does not presume fraud, but the 
reverse. 
Phettyplace vs. Sayles, 4 Mason, 312. 
Shultz es. Hoagland, 85 N. Y., 464. 


Cummins vs. Hurlbutt, 92 Pa. St.. 165. 
Pratt es. Pratt, 96 TL. 184. 

Grover es. Wakeman, 11 Wend., 188. 
Jaeger vs. Kelley, 52 N. Y., 274. 


2. The Federal Courts will follow in regard to fraudnu- 
lent conveyances, the statutes and adjudications of the 
State where the controversy arose. 

Allen es. Massey, 17 Wall., 351. 


3. Eren as to antecedent creditors, the New York 
Revised Statutes expressly provide that the fact that the 
convevance is voluntary shall not alone be sufficient to 
impeach it. 

(‘‘Sec. 4. The question of fraudulent intent in all cases arising under 
the provisions of this chapter, shall be deemed a question of fact and not of 
law; nor shall any conveyance or charge be adjudged fraudulent as against 
creditors or purchasers, solely on the ground that it was net founded on a 
valuable consideration.” 


New York, R.&S., Part 2, Chap. 7, Title 3.) 


{t) 


Nor will the facet of indebtedness at the time invali- 

date the conveyance. 
Carr rs. Breese, 81 N. 7. oe 
Phoenix Bk. es. Stafford, 89 N. Y., 406. 
Cole rs. Tyler, ee oe | 
Dunlap es. Hawkins, 59 N. Y., 346. 
Wickes es. Clarke, 8 Paige, 165. 
Van Wyek es. Seward, 1 Edw. Ch., 327. 


These doctrines have been recognized in the Federal 
Courts and in other States. 

Wallace rs. Penfield, 106 U. S., 260. 
Hluide rs. Longworth, 11 Woheat., 21%. 
Clark es. Killian, 103 U. S., 766. 

: Smith es. Vodges, 92 U. S8., 183. 
Graham rs. R. R. Co., 102 U. S., 148. 
Hlorback os. Hill, 112 U.-S., 144. 
Pepper os. Carter, 11 Mo., 543. 
Payne rs. Stanton, 59 Mo., 159. 
Lerow vs. Witmarth, 9 Allen (Mass. ), 386. 
Pratt rs. Cartis, 2 Low, 90. 


4. As to subsequent creditors, it is universally estab- 
lished that neither the fact of indebtedness nor the ab- 
sence of consideration will alone establish fraud. 

These might raise presumptions in favor of an exist- 
ing creditor, but as to a mere subsequent creditor there 
is no such legal presumption, and the burden remains 
on him to prove actual fraud 

The fraudulent intent must be clearly and positively 
proven 

Wallace rs Pentield, iti Otto, Poo. 

(graham es. R. R. Co., 12 Otto, 148. 

Pavne rs. Stanton, 59 Mo., 159, and cases 
Supra 

Herring rs. Riehards, 1 MeCrarv (C. C.), 
N74 

Ford rs. Johnson, 7 Hun, 568 

Dvgert rs. Remersehnider, 32 N. Y.. 649. 
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It has been held that the subsequent creditor must 
show intent to defraud subsequent creditors. 

U.S. rs. Griswold. 3 Saw, 311. 
jarrows evs. Barrows, 0 N. Eng. Rep., 871 
Johnson os. Skaggs, 28. West. Rep., 493. 
Matthai os. Heather, 57 Md., 484. 
Kimble rs. Smith, 95 Pa., 69. 
Harlan os. Maglanghlin, 90 Pa., 203. 


That the subsequent creditor must show intent to 
incur great liability or to enter into new and hazardous 
business, 

Buckley rs. Duff, 8 Atlant. Rep., 188. 
Curtis es. Fox, 47 N. Y., 301. 
Phillips rs. Wooster, 36 N. Y., 412. 

And see 
Smith rs. Vodges, 92 U. S., 183. 
Walter xs. Lane,.1 Mae Ad. (D. C.), 282. 
Fisher rs. Lewis, 60 Mo.. 631. 


That payment of the then existing debts repels any 
intent to defraud existing creditors. 
Claflin rs. Mess, 30 N. J. Eq., 213. 


And the New York Court of Appeals, states the prin 
ciple thus: 

‘The theory npon which deeds concerning the prop- 
erty of an individual to some third party have been set 
aside as fraudulent in regard to subsequent creditors of 
the grantor has been that he has made a secre? convey- 
ance of his property while remaining In the possession 
and seeming ownership thereol, and A4as obtained credit 
thereby, while embarking in some hazardous business 
requiring such credit, or the debts which he has in 
eurred soon after the conveyance, thus making the 
fandulent intent a natural and almost necessary in- 
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ference, and in this way he has been enabled to cbtain 

the property of others .wwho were relying pon such an 

appearance which was wholly delusive. Such are the 

cases cited by the learned counsel for the appellants.” 
Todd vs. Nelson, 109 N. Y¥., 827 


B. Applying these principles to the facts in this case, 
it is difficult to conceive how the decree below can be 
sustained. 

[t seems manifest that in the conveyances in 187] no 
fraud whatsoever upon creditors existing or subsequent 
has been proved nor was intended. 

That Schrever at the time was abundantly solvent ; 
that wheu he conveyed the real property to his wife he 
reserved to himself his moneys in bank and bis business 
involving no new nor hazardous enterprise ; that the 
transfers were made openly and reeorded, and his 
wife publicly appeared then and thereafter as the 
owner of the rights in real property concerned. That 
Schreyer made no attempts to place his moneys and 
other assets out of reach or under cover, but, on the 
contrary, acquired, as late as 1875, and held, down to 
1878, real property in his own name. That the only tes- 
timony adduced to assail the faith of the written instru- 
ment is his own, that it was elicited on behalf of the com- 
plainant, and that it strenuously and positively contra- 
dicts any fgudulent intention. That no then existing 
ereditor (f any) is left unpaid, and no subsequent ed- 
itor seeks to impeach the transactions save Vanderbilt, 
(or, rather, a legal representaiive of Vanderbilt). That 
these transfers adppear, on the Contrary, 10 have been 
meritorions, both pecuniarily and ocherwise. 

Wallace rs. Pentield, supra. 
Carr vs. Breese, 81 N. Y.. 584. 
And see 
lowa City Bk. es. Weber, 33 > Northw. 
Rep., 606. 
Babeock rs. Eeckler, 24 N. Y., 623. 
Medsker rs. Bonebrake, 108 U.S... 66. 


& le 
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C. There was a plan or ‘*scheme,”’ no doubt, but it 
wis entirely licit, and had no reference to either exist- 
ing or future indebtedness. It was a proper pro- 
vision to his wife, a return for money received and sav- 
ings accumulated, and a recognition of the co opera- 
tion by the wife in producing a considerable part of 
the then Income and property of the two parties (Test... 
p. 103, fol. 144). Under that ** plan” the wife received 
the title of the two pean els of land set forth, and also 
received the mortgages given in payment of the prop- 
erty sold outright. And the instruments were recorded; 
there was no concealment or suppression of them. 

It was in mere continuance of the same plan and with- 
out thought or intent of future indebtedness that she re- 
ceived the new mortgages which were given in part to 
replace the old. The security given to Vanderbilt in 
1874, was at the time overabundantly adequate and aec- 
cepted by him with full knowledge as such (Test., p. 
67, fol. 97). 

And here the Court's attention is particularly called 
to the fact that Vanderbilt evidently had actual Knowl, 
edge of Mrs. Schrever’s general ownership, besides the 
constructive knowledge which the recording of all the 
instruments furnished (Test., p. 58, fol. &4). 

See in connection : 

Baker ers. Gilman, 52 Barb., 89. 

Reed es. Woodman, 4 Me., 400, 
Lehmberg rs. Biberstein, 51 Tex., 457. 
Monroe rs. Smith, 79 Pa. St., 459. 
Herring rs. Richards, 8 Fed. Rep., 448. 
Knight esx. Forward, 68 Barb., 311. 


See also (where the party was a surety to a large 
amount at the time of making the conveyance). 
Clarkson rs. Dunning, 4 N. Y., Supple- 
ment 430 (N. Y¥., Sup. Ct.) 
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See also (where the ereditor held) security for their 


Pell es. Tredwell. o Wend... 661. 
Stepliens rs (live. 4 Brock... wht) 
Manders cx. Manders, 4 Jr. Eg., 434 
Johnston ws, Zane, Tl Gratt, dor. 
Hester ex. Wilkinson 6 Humph., 215. 
Williams es. Davis, 69 Pa., 21 
Nippes Appeal, 75 Pa., 472. 


And as to adequaey of consideration see : 
Kempner es, Churehill S Wall., 309. 
Muller es. Brewster, 53 Md... 361. 
Washband es. Washband, 27 Conn., 431 
Seward es. Jackson, 8 Cow., 480, 
Dyeert es. Remersehnider, 382 N. Y¥., 642 
ii follows from the preceeding remarks and authorities 
that the conclusions in the deeree were against the evi. 
dence and against the prineiples applicable in the prem- 
aml that the deeree should be reversed with costs 
Wallace rs. Pentleld, supra. 
Todd rs. Nelson, 109 N.Y, 327. 
Putnam vs. Hubbell, 422 N.Y. 106 
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were fraudulent and void as against his existing and subse- 
quent creditors; and (2) That the bankrupt, as executor and 
trustee uuder his deceased wife’s will, convey and transfer such 
real property and said bonds and mortgages to his assignee in 


bankruptey. 7 

The bill alleged; that in January, 1871, the bankrupt execu- 
ted deeds of certain premises in the City of New York, known 
as Nos. 348 and 350 West 39th Street, and Nos. 351, 353 and 
355 West 42nd Street, which had theretofore belonged to him, 
and which had cost about $80,000 paid by him therefor, to his 
wife Anna Maria Schreyer, without consideration; that he 
thereafter continued in the pussession of the said premises in the 
same manner as before the conveyances were made, collecting 
and receiving the rents and income thereof and appropriating 
the same to his own use, depositing the same in his own bank 
account (fol. 47, p. 234); and that he was still in the posses- 
sion of the said premises and rents at the time of his bankrupt- 
ey, and the appointment of the complainant as assignee, and 
of filing the bill, nominally claiming to hold them as executor 
and trustee under the will of his wife Anna Maria Schreyer 
(fol 4). 

The bill further alleged; that said John Schreyer also held 
at the time of his bankruptcy, ete., nominally as executor and 
trustee as aforesaid, wwo bonds and mortgages—-one made by 
George Gebhardt, dated July 17th, 1874, for $7,750, on prem- 
ises No. 420 West 40th Street, New York, and the other of 
same date, for $8,850, made by one Ritchie on premises 422 
West 40th Street—both of said bonds and mortgages being 
made nominally to Anna M. Schreyer, the bankrupt’s wife, but 
for moneys paid by and due to John Schreyer by the obligors 
and mortgagors respectively (fols. 5 and 8, pp. 2, 3, 4); that 
Schreyer bad always remained in possession of the said bonds 
and mortgages, and collected the interest thereon for his own 
use; and that they were substantially his property, given upon 
property which he owned, and conveyed by him to Gebhardt 
and Ritchie (fpl, 8, p. 4). 

Anna Maria Schreyer, the wife of the bankrupt, died Sep- 


tember 6th, 1876, leaving a wil!, by which she devised and be- 
queathed to the bankrupt, Schreyer, all her real and personal 
property, nominally in trust fur her children, with power to 
manage the estate during his life as he should think best for 
the interest of said children, and also with power to sell and 
convey the same at his discretion at public or private sale and 
upon any terms he chose; thus giving him the entire control 
of it, which he had retained, in the same manuer as before her 
death (fol. 6, p. 3, and pp. 5 and 6). 


THE FACTS IN THE CASE ARE NOT SUBSTANTIALLY DISPUTED. 


The appellant Joun Scareyer, was adjudged bankrupt upon 
a creditor's petition, filed August 28rd, 1878; the adjudication 
was made upon his consent on the 17th of September, 1878; and 


the predecessor of the present appellee (John H. Platt, since 
deceased) was appointed assignee on the 12th August, 1879. 
(Exhibit “A,” p. 120.) The bill of complaint was filed July 
Lith, 1881. (p. 7.) The proof made in the Court below as to 
the several averments thereof, is as folluws : 

[. As to the conveyances of the real property in January, 1871. 

The bankrupt, John Schreyer, was a stairbuilder, doing 4 
large business in the City of New York, from the year 1854 
to February 15th, 1876, when he ceased to work at his trade 
and sold out his business to Pinkel & Garrison. He had also 
been a successful operator in real estate; and, on the the 30th 
January, 1871, he owned the premises in West 39th Street and 
West 42nd Street in the City of New York, mentioned in the 
Bill, and also certain other lands in West 126th Street, West 
40th Street, East 78th Street and West 127th Street in said 
city, the latter of which was disposed of before the bank- 
ruptey proceedings were commenced, 

The value of this property was very large; the buildings on 
West 126th Street, had cost him $28,000; (Q. 149-160, p. 24); 
those on West 127th Street, $15,000; (Q. 140-148, p. 23;) and 
those on West 39th Street, about $20,000. (Q. 971-978.) The 
rents of this property amounted to some $12,000 per year. 

On or about the 30th January, 1871, the bankrupt, by means 
of certain conveyances (pp. 111-114,) conveyed and transferred 


to his wife, through one Edward Sharkey, all this real estate; 
these conveyances were voluntary and without any pecuniary 
consideration, except a nominal consideration of one dollar. 
The conveyances of the 39th Street and 42nd Street premises, 
involved in this action, were dated, January 380th, 1871, and 
recorded February 2nd, 1871. (Exhibits 4, 5, 16, 17, pp. 111, 
113.) The nominal title to this real estate property remained 
in the bankrupt’s wife until her death on the 6th September, 
1876, (p. 12,) and the property, since that time, has been and 
pow is in the actual possession and enjoyment of the bankrupt, 
though he claims to hold the record title thereto simply as 
executor and trustee under his wife’s will. (pp. 6, 7.) The 
other premises were sold before his wife’s death, 

At the time of this wholesale transfer by the bankrupt. the 
ouly property owned by him, and not included therein, con- 
sisted of an engine, boiler, horse, wagon, re.. in use iu his stalr- 
building premises, some accounts due him, and some money in 
the bank, (Q. 312-814, p. 88; Q. 405-409, p.39,) the amount of 
which he does not state. He subsequently sold this en- 
gine and boiler to one White for about S200. (Q. 223-227, 
p. 28.) He had no books or papers from which he could 
state his financial condition at that time, or give any idea how 
much he owed, or how much was due him. What books he 
had were not kept in the regular way, and they have been lost 
and could not be found (Q 410-417, pp. 39-40; Q 478-485, pp. 
l4-45; ( 805-812, p. 69: Q 1354, p. 107). He was largely in- 
debted by bonds and mortgages vn his real estate, aud was em- 
barrassed in his circumstances by mechanic's liens filed against 
i portion of his property, amounting to S12.437.55 (Exhibits 
46-57, p. 164; Q 1355-1858, p. 107). These mechanie’s liens 
have since been paid and discharged outof the proceeds of the 
property conveyed, generally after a reduction from the 
amounts claimed (4). 985-664, pp. 92-58: Q. 894-983, pp. 75-S1: 
(). 1269-1501, pp. 100-102). 

After making and recordivg these conveyances in 1871, the 
bankrupt remained in the sole and exclusive possession aud 
enjoyment of the propercy conveyed; aud all the rents, profits 


and proceeds thereet (though his wife and son went through, 


the form of collecting some of the rents) were turned over to 
him and deposited by him to his own personal eredit in the 
West Side Bank (Q. 567-578, pp. 51-52; Q. 182-136, p. 19). 
His bank account (Exhibits “F” and “G,” p. 115-116), which 
he kept in his own name, after he had conveyed away all his 
property (Q.472-477, p. 44), shows that between June 12, 1871, 
and his wife’s death, September 6, 1876, be deposited and dis- 
bursed over $250,000, which is proximately the equivalent of 
the $138,380.95 deposited and drawn out during the two pre- 
vious years.’ He never kept any record of these large re- 
ceipts and payments, exeept such as were contained in his 
bank books and check books: and those check books ure lost 
and could not be produced (Q. 550-559, pp. 49-50). 

His dealings with all this property were the same after 
the conveyances as before. He never kept any account 
with his wife as to the moneys which he now pretends came 
into his hands simply as her banker (Q. 132-136, p. 19); and 
the only account which she ever kept was in a small pass- 
book, which he thought his children had destroyed (Q. 148- 
162, pp. 20-21). Even after her death he never kept any ae- 
count, as the executor and trustee under her will, of the rents, 
profits and proceeds of what he now says was her property, or 
of his dealings with her estate of which he claims now to be 
merely a trustee (Q. 163-172, pp. 21-22; Q. 560-566, pp. 50-51). 
The terms of her will give him as unlimited a right to deal 
with the property as if it were all lis own, 

Upon these facts, and the attendant ecireumstanees herein- 
after narrated, the learned judge below held that these con- 
veyances of the 30th and 42nd Stieet properties were a sham 
and a subterfuge; that the wife’s ownership was a_ pretence; 
that the conveyances were fraudulent and void as to existing 
and subsequent creditors, and a cover for future schemes of 
fraud; and that the assignee was entitled to recover the prop- 
erty in this action, 


Il. The bankrupt's version of this transaction: 
Ile testified: That at the time these conveyances were made, 
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in January, 1871, he was solvent and able to pay his debts, 7f 
any, infull; That he did not, at that time, contemplate en 
gaging in any other business than the stairbuilding business, 
in which he was there engaged Q. (446-464, pp. 41, 43); That 
he did not know how much money he owed at that time, but 
mity have owed about $1,000 (Q. 478-485, pp. 44, 45): That 
he had assets sufficient to pay all his debts and leave a balance 
of $10,000 iu his favor (Q. 499-503, p. 46); That this $10,000 
was made up of the value of his stairbuilding business, &c., of 
which he can give no details; That he went on in business 
and used up this surplus as he wanted it; and that he lost con- 
siderable of it, how much he cannot say, but cannot say that 
he lost it all (Q. 505-522, pp. 46, 47). 

Later in hisexamination he testified that, in 1871, when these 
conveyances were made, he was not only solvent, but his net 
surplus was $20,000! (Q. 721, 724, pp. 62, 63; Q. 743, 752, p. 
64.) Still later he testified that this surplus of 1871 amounted 
to $20,000 or $30,000 1! (Q. 8138, 879, pp. 70, 74.) But upon 
cross-examination he can give no details as to how this surplus 
was made up or how he got vid of it, 

He details the reasons for this voluntary transfer of his pro- 
perty. He says: That he did not contemplate doing any other 
business than the stair building business, which he understood 
thoroughly and out of which be had always made money; 
that his ownership of this real estate was not uecessary for 
the conduct of that business; That independent of this real 
estate he had more than sufhetent to carry on that business as 
his credit was excellent; (Q. 733, 736, p. 63.) That when he 
married his wife she had some $3,000, the judicious investment 
of which combined with evergy in business had enabled him to 
accumulate this property; That he thought it right and 
just to his wife and children that he should “make the property 
over to them,” so that in case of his death they would be pro- 
vided for; and That “this was my only and sole reason that J 
“put my property aD mY wite’s name tor her benefit, aud tor ny 
“childreus’ benefit.” 


He testified, (Q. 1273, 1278, p. 100), that he retained a com 


= 
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mon interest with his wife in the proceeds of the property so 
transferred. 

Our answer to this is twofold ; (1.) He put his property in 
his wife’s name for his own benefit ; and (2.) If he had desired 
that his children should be benefitted, the best way to accom- 
plish that was to have retained his property in his own name. 
The proof above cited shows that this transfer left the bankrupt 
substantially without any property ; and the pleadings admit 
(Bill, p. 4, Answer, p. 9) that by means of this wholesale trans- 
fer of 1871 the bankrupt parted substantially with all his pro- 
perty. The criticism of the learned Judge below upon the 
credibility of the testimony of the bankrupt in his own behalf 
(p. 144) are fully warranted. 


Ill. As to the transfer of the personal property in July, 1874. 

The Bankrupt, in 1870, in addition to the real property 
above mentioned, was the owner of certain premises Nos. 420 
and 422 West Fortieth Street; and about the Ist February, 
1871, concurrently with the wholesale transfer of property 
above referred to, he sold and conveyed one of these lots to 
his brother-in-law, George Gebhard, and the other to his 
friend Matthew L. Ritchie. |Q. 672-681, pp.58-50; Q. 880-888, 
p. 74.]| This sale was made on very easy terms of payment. 
and the circumstances attending it are detailed in the testi- 
mony given by the respective grantees. {pp. 121, 122, 127- 
130. | 

In or about December, 1873, an arrangement was made 
whereby the bankrupt agreed to furnish the money to erect 
two front houses ou these two lots, and to accept payment 
for the moneys so to be advanced in second mortgages on the 
property. |Q. 681-693, pp. 59, 60.| A contract was thereupon 
negotiated by the bankrupt with Peter J. Vanderbilt to do 
the mason work on these two front houses for $8,175, of 
which $3,175 was to be paid in cash, and $5,000 in a bond and 
mortgage owned by the bankrupt. The latter was the sub- 
scribing witness to this contract. | Exhibit 45, p. 114; Q. 580- 
582, p. 52; Q. 666-671, p. 58; Q. 984-094, p. 81.) The bank- 


rupt superintended the erection of these two front houses, 
and made no charge for his services. |Q. 696-708. p. 61.) A 
statement of one-half of the moneys so advanced was furnished 
by the bankrupt to each of the owners of the lots (). 708, p. 
61); and that furnished to Gebhard was admitted in Evidence. 
| Exhibit se Pe p. 115. | The first item on this statement Is 
one-half of the total amount of the Vanderbilt contract for 
mason work. {|Q. 579, p. 52.) The moneys so advanced for 
the erection of these front houses were all advanced by the 
bankrupt out of the moneys deposited in his own name in the 
bank account represented by Exhibits “ F’’ and ““G;” but the 
mortgages mentioned in the pleadings for $8,840 and $7,750, 
which were given 11) payinent of these moneys, dated July es 
1874, were taken by him in the name of his wife. [Q. 694, 695, 
p. 60.| They were delivered to the bankrupt and are in his 
actual possession, though he claims to hold them simply as 
executor and trustee under his wife’s will. 

On the 5th May, 1874, before these two bonds and mort- 
faves were executed and delivered, the bankrupt delivered to 
Vanderbilt an instrument in writing whereby he assigned tu 
Vanderbilt the $5,000 bond and mortgage specified in the 
latter’s contracts, and guaranteed the payment thereof w ith 
interest from that date. This bond and mortgage proved 
worthless; and this instrument, dated May 5th, 1874, is that 
upon which the Administratrix of said Vanderbilt hus founded 
her proof of debt in this case amounting to $5,913 23. | Ex lhiib- 
it “LL,” pp. 120, 121; Exhibit 58, p. 117. | 

Upon these conceded facts and circumstances the learned 
Judge below held, that the moneys represented by these two 
bonds and mortgages were advanced by jhe bankrupt.and not 
by his wife out of her separate estate; and that these, two 
bonds and mortgages, though nominally in bis wife’s name, 
were the property of and belonged to the paukrupé at the 
time of bis bankruptcy. And by the deeree he so found and 
adjudged lo. 222, p. 148, and decided that they were taken 
by Schreyer in the name of his wife in pursuance avd further- 


ance of the original scheme of fraud entered into between 


them in 1871 at the time the conveyances of the real estate 
were made. 


IV. As to how Schreyer went through bankruptey. 

On the 9th, August, 1876, some six months after the bank- 
rupt had sold out his stairbuilding business to Pinkel & Gar- 
rison, the mortgage for $5,000, before mentioned, which the 
bankrupt had assigned to Vanderbilt,was foreclosed and found 
worthless, and the liability of the brankrupt to Vanderbilt 
thereon, was fixed ut the sum of $5913.23, by a Judgment en- 
tered, September 26th, 1878. ( Vanderbilt v. Schreyer, 81 N., 
Y. R., 646; Exhibit I, p. 120.) 

It is true, though it is not averred aud does not appear on 
the record, that upou the bankrupt’s appeal from this judg- 
ment it was reversed by the Court of Appeals and a new trial 
ordered, (YV1 N Y., 3938.) It was not established that the in- 
debteduess did not exist; and upon a new proof of claim in 
bankruptey, upon the original indebtedness, tiled iu these bank- 
ruptey proceedings,it was established and allowed upon acon- 
tested hearing before the Register, and after successive ap- 
peals from his decision to the District and Cireuit Courts. 
(Complainant’s Exhibit No. 58, pp. 117.) There is no sugges- 
tion In the pleadings vr proof before the Court, that this in- 
debteduess does tot exist as a claim against the bankrupt’s 
estate, though, by his discharge in bankruptey, he has been 
released from his personal liability upou it. 

On the 17th August,!878, five weeks before the adjudication 
of bankruptcy,the baukrupt executed to oune Gustave A.Canis, 
whose peculiar relativus to him will be lereafter detailed, a 
general assignment of all his property for the benefit of his 
creditors, which, however, was never filed or consummated ac- 
cording to law. 

These iuchoate assigument papers were prepared in the 
office of Lindsay & Buxton, counsellors in this City, who acted 
therein as the attorney and counsel of the assiguor. At this 
time Canis and Schrever occupied the same office. (Q. 1240, 


1262, pp. 98, OY.) 
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On the 23rd August, 1878, six daysthereafter, two pretended 
creditors of the bankrupt, Pinkel and Welch, whose peculiar 
relations to him will be also hereinafter detailed, filed a peti- 
tion in bankruptey against him by William Lindsay [of 
Lindsay & Buxton] as their attorney, aud the act of bank- 
ruptey alleged was the inchoate general assignment above 
mentioned, [Exhibit “A” p. 120.] 

The usual order to show cause was issued returnable 
on the 17th September, 1878; and on that day Buxton, 
of this law firm, filed a notice of appearance for the 
bankrupt, and a consent that the prayer of the petition be 
granted. The members of this law firm therefore appeared on 
opposite sides of the same proceeding. On these papers the 
adjudication was made [Exhibit “A” p. 120]. William Lind- 
sey was one of the attorneys and counsel for the bankrupt in 
the Court below {pp. 7,9, 11, 12, 14, 146, 149], and he is 
now striving to prevent the assignee appointed at /Azs in- 
stance for the benefit of 42s clients from recovering anything 
for distribution among those clients. 

Pinkel’s alleged claim against tke bankrupt amounted to 
$1.790, and that of Welsh to $3,434.10. Vanderbilt’s claim 
as found was $5,913.23, and those of five other small credit- 
ors amounted only to $725.39. Eight creditors proved claims 
anounting to $11,852.92 (Exhibit 58, p. 116), but all of them, 
except the estate of Vanderbilt, have released their respective 
claims sinee this bill was tiled, notwithstanding the discharge 
of the bankrupt which in itself produced that result. (Ex- 
hibits 59-65, pp. 117-120). 

The learned Judge beluw held: that the bankruptey pro- 
ceedings were a fraud throughout; that the petitioning credit- 
ors were fictitious creditors; and that the proceedings were in- 
stituted for the benefit and at the instance of the bankrupt, 
for the purpose of preventing Vanderbilt’s estate from obtain- 
ing payment of said debt 

This conclusion is justified by the testimony of the bank- 
rupt in this record. He said that he first heard about his bank- 
ruptey in 1878. He has no recollection as to whether the order 
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to show cause was ever served on him, or whether he was pre- 
sent on the return day thereof. He retained Buxton, 
the partner of the attorney fur the petitioning creditors, be- 
cause he had the right to einploy whom he saw fit. He has 
no recollection whether he ever paid Buxton anything for his 
services. [Q. 995-1020, pp. 82-84. | 

He further testified: That from and after the year 
1871, and down to the year 1878, the year of his bank- 
ruptey, he remained at all times solvent and = able to 
pay his debts in full |Q. 446-450, pp. 41, 42]: That 
the only bnsiness he was engaged in after the year 157], until 
February 15, 1876, was his stair building business [Q. 451-464 
pp. 42, 43]; That the only business he was engaged in from 
wud after the year 1876 was the care of the estate left by his wife 
and procuring loans on bonds and mortgages and selling pro- 
perty and collecting rents for other parties, in other words 
that of a real estate broker; and That after 1876, he was not 
engaged in any business which required the use of capital, or 
involved any risk of luss. [Q. 465-468, p, 43. | 

He further testified; That on the 15th February, 1876, when 
he sold out his stair-building business, he only owed $3,000 or 
$4,000, and that to pay this he had the two “vent” houses 
hereinafter referred to, this 3200 Engine and Boiler, some 
money outstanding for work, and some money in the 
bank; That he has no books of account which showed 
his financial condition at the time, and did not know 
who owed him money at that time; that he subsequently rea 
lized oa these assets, and paid some, but notall, of the debts 
which he owed on that day. That he owed on that day to 
Pinkel & Welsh the debts which they proved in bankruptey 
but did not pay them, though he had money to do so |Q. 486- 
498, pp. 45, 46]. Later on he testified; That his probable 
debts on this February 15, 1876, were $4,500 to $4,600 [Q, 
738, p. 64], and he had at least $6,000 over and above 
all his debts; That this $6,000 was made up of the two 
‘Avent’ houses, which he valued at $4,000, and this $200 
engine and boiler, the money in the bank, and “some little 
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him at the time of filing the petitign, SIX promissory votes of 
Grutstadt and Gurke to his order for $8,600, He testified in 
respect to these notes; that he had advanced the makers 
thereof upwards of $5,000 thereon that these notes were his 
own personal property: that somewhere about their aggregate 
ainount was due him by the makers; and that no part of this 
had ever been paid. [Q. 1212-1239, pp. 96-98. 

Later on in his testimony he told a very diflerent story. He 
then testified: That, on thinking the matter over, le found he 
had made some mistake; thatthese Gutstadt and Gurke notes 
did not belong to him: that these notes and a mortgage for 
S1LO,000, by which they were secured, had been given to him to 
negOtiate for account of the makers of the notes: that he had 
udvanced Grutstadt and Grurke sole simall UmeUutS Oh these 
notes with the expectation that he would subsequently advance 
them the whole amount: that these notes aud this mortgage 
had become valueless by the foreclosure of a prior mortgage ; 
and that he is unable to say what amount be advanced upon 
these notes, except that it was nearer S100 than $5,000 (). 
1324-1349, pp. 105-106. 

Upon this contlict of testimony, aud the many Other similar 
discrepancies heretnbetore stated, the learned Judge below 
discredited most of the statemeuts of the DauKrupt i lits 


uwnh interest. 


The Appellant did not pretena in the (‘ourt below. liar will 
hie here pretend, that Chis wholesale transfer of his properry 
by the bankrupt was honest: nor will he seriously deny that 
his entire course from aud after January, 1871, when this 
transfer of the real estate was cotsummated, was in pur- 
slance ofa continuous scheme of fraud liponu creditors lis 
main contention here ist That this aetion cCiulilivt be mall 
tained, ana this fraud Cuunustl be exposed, because the creditors 
represented by the complainant were uot lis creditors at the 
time the fraud was committed. In other words, he insists, 
Pikl WwW tile the trausfer of liis property, of which we complail 
was Vuid as to existing creditors, it cannot be drawn in ques- 


tivn by uti assignee wlio ouly represetits subsequent creditors. 
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FIRST. 
THIS CONTENTION WILL NOT PREVAIL. 


Under Section 5046 (U.S. Rev. St.) all property conveyed 
by the bankrupt in fraud of his creditors (existing or subse- 
quent) passes to his assignee. 

The assignee in bankruptcy 1s authorized to bring this ac- 
tion by virtue of the provision of Section 5046 of the revised 
statutes of the U. S., which provide that ‘all the property 
conveyed by the bankrupt in fraud of his creditors” * * * 
“shall, in virtue of the adjudication of banukruptey aud the 
appointment of his assignee * * * be at once vested in 
such assignee.” 

I. If the conveyances in question either as to the real estate 
or mortgages, were ade by the bankrupt in fraud either of 
his existing or subsequent creditors, the property has, by 
operation of the statute, vested in the assignee, and he is en- 
titled to recover it, as if it had remained the property of, and 
in the possession of the bankrupt up to the time of the bank- 
ruptcy. 

Strictly speaking it is not necessary to set aside the con- 
veyances. The assignee is clothed with the entire title, not- 
withstanding the conveyance. 

In Re Wynne, 4 Bankrupt Reg., 23. 
Edmonson v. Hyde, 7 B. R., 1. 
Bradshaw v. Klein, 1 B. R., 542. 

In Dudley v. Easton, (104 U. S. 99) the Court say; “As to 
everything except fraudulent conveyances, and fraudulent pre- 
ferences under the bankrupt law, the assignee takes by bis as- 
signment as a purchaser from the bankrupt with notice of all 
outstanding rights and equities. He may sue for and recover 


that which has been conveyed away in fraud of the rights of 


creditors, and set aside all fraudulent preferences. As to fraud- 
ulent couveyances and fraudulent preferences, he has all the 
rights of a judgment creditor, as well as the powers specifically 
conterred by the bankrupt law.”’ 


tte 
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Warren v. Moody, (122 U. S., 132). Here the adjudieation in. 
bankruptey Was made, and the assignee appointed, in July, 
1876; and the conveyance of land sought to be set aside was 
made in 1866, ten years previously. It was a voluntary convey- 
ance to the bankrupt’s daughter. There was no pretense that 
the action could not be maintained’under See. 5046, had this 
conveyance been made with the intent to defraud creditors. The as- 
signee’s bill -was dismissed; (1) because it contained no such 
averment; and (2) because the proof was ; that when the deed 
was made the bankrupt was in prosperous circumstances, and 
possessed ample means to pay all his debts, and was able to 
withdraw the value of this douation to his daughter from his 
estate without the least hazard to his creditors: and that this 
conveyance, under the existing circumstances, was no more 
than a proper provision to be made by the bankrupt for his 
daughter on the oceasion of her marriage. The Court held 
that while this deed might be avoided by creditors who were 3 
such at the time of the conveyance, the assignee who only 
represeuted subsequent creditors could only attack the con- 
veyance in question by averring and proving the fraudulent 
intent which sec. 5046, required on the basis of has suit 

Adams vs. Collier, {122 U.S. 382.| Here the bankrupt 
made a.voluntary conveyance of land to his children in 1863, 
and remained in’ possession thereof for eleven years thereafter, 
uatil May, 1874, when he was adjudged a bankrupt upon his 
owl petition. The assignee did not commence proceedings 
to set aside this voluntary conveyanee and reach this property 
until January, 1876, vearly thirteen y-ars after the conveyance, 
aud i¢ was not pretended that tue action could not be main- 
tained. The Court held, after an examination of the evidence, 
that the couveyanee of 1867 was made in good faith, and with 
out any intent to hinder or defraud the creditors of the grantor; 
that the grantor was, at that time, in such condition as to 
property that he could, without injustice to his creditors, make 
a gift of these lands to his children: that his pussesslou aud 
control of the lands after the conveyance, apparently for lis 
own benefit, is satisfactorily explained. That it was not ad 
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verse to his children but under their title, and for their bene- 
fit; that the transaction was not a mere device to defraud 
creditors, and for that reason could not be questioned by the 
assignee; and that it could only be avoided by creditors who 
were such at the date of the conveyance. 


II. The decree must be affirmed in any event as to the 
transfer of personal property in July, 1874. 

The bankrupt advanced the $16,600 represented by the two 
bonds and mortgages executed by Gebhard and Ritchie, nomi- 
nally to his wife. A part of this money was advanced by giv- 
ing to Vanderbilt the obligation for $5,000 upon which the 
latter founded his proof of debt. Thisclaim of Vanderbilt wag 
in existence at the time these mortgages were executed; the 
instrument is dated May 5th, 1874, and the $5,000 was pay- 
able on demand with interest from that date. The money to 
pay Vanderbilt was included in these two bonds and mort- 
gages. 

The Court below found “these two mortgages belonged to, and 
were the property of John Schreyer, though nominally in the 
name of his wife, and were executed in uame of Anna M. 
Schreyer, in furtherance, and in pursuance of the same scheme of 
Fraud which waz entered into in 1871.” (p. 212, f. 145.) The 
Court alsuv held that Schreyer became indebted to Vanderbilt 
for his work on the 4uth Street houses. 


SECOND. 


The original conveyances of January 31, 1871, by which the 
bankrupt transferred to his wife the paper title to the premises 
in 39th and 42nd Street,were fraudulent. They were mere shame, 
They are void against bis subsequent creditor, Vanderbilt, and 
his assignee in bankruptey ; and the assignee should recover 
the fee of said premises and the possession thereof. 


I. These conveyances were part of a general contempor- 
aneous, scheme, by means of which the bankrupt (owing this 


meg > 


ener ra ere cme 


err oer annem 


iv 


$12,000) divested himself of the legal title of record to his en- 
tire estate (Q. 312-314, ful. 140 ; Q. 405-409, fol. 163), so that 
it could not be reached by any subsequent creditors, while he 
remained in the exclusive possession and beneficial enjoyment 
of it all, and continued in active business, and ineurred, on the 
faith of such possession and with the eredit it gave him, and 
for the benefit of the alleged trust estate, other indebtedness, 
including that to Vanderbilt’s estate, now existing. 

The Court below held, and finds, that the bankrupt “thought 
that he would be better off, and that his existing creditors 
would be impeded, hindered and delayed if he placed his real 
estate in his wife’s name ; and he made the conveyances with 
the purpose to defraud any future creditors whom he might 
have, and as a cover tor future schemes of fraud,” p- 145.) 
The Court also held and decided that “the conveyances were a 
sham and subterfuge and his wife's ownership of these properties 
a mere pretence. He managed and disposed of them after the 
conveyances, received the rents, deposited the same in his own 
name and built houses in the same manner as before, expend. 
ing thereon $20,000 of his own money.” (p. 145.) On the 
proofs hereinbefore cited these findings will be sustained. 

In Shand & Hanley, (71, N. Y., 319) the Court say: “it is 
true that the debt was created after the execution of the deed. 
The plaintiff was not then an existing creditor of William Hanley. 
Wim. Hanley had, however, obtained credit on the strength of 
his ownership of the premises. He continued in possession 
and in seeming ownership, and kept up his credit thereby. In 
such case a transfer of real estate may be made with intent to 
defraud one who after that has become a creditor, as well as 
oue who before that had become a creditor; and, the fact of 
the fraudulent intent appearing, the deed will be declared void 
against the subsequent creditor. There is no difference in 
result, as there is no difference in the intention to produce 
the result, between a transfer of property to defraud a ere- 
ditor existing at the time, and a creditor thereafter to be 
made.” 

In Young v. Hermans, (66 N. Y. R. 374,) the Court say; 
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“Tf a voluntary conveyance is made immediately before engag- 


ing in some hazardous busives or enterprise, or if obligations 


are incurred so soon after the conveyance as to warrant a pre- 
sumption that actual fraud was intended, or if other etreum” 
stances lead to the same result, a deed will be adjudged fraudulen™ 
and void, as well against the subsequent as existing credit 
tors.” 

“Upon proof of an existing indebtedness the fact that the 
grant was of all the property of the debtor, in trust for himself 
and for his use, would be conclusive evidence of fraud, and it 
could not be overcome by any proof of innocent intention. 
The direct and primary trust was for the use of the grantor 
during his life, and the effect was necessarily to postpone and 
delay his creditors until after his death.” 

“A conveyance by one indebted at the time, by which the 
grantor secures some benefit to himself at the expense of cre- 
ditors, or by which creditors are prevented from compelling 
an immediate appropriation of the debtor’s property to the 
paymeut of his debts, 1s deemed fraudulent and void. The 
stutue has always had a liberal interpretation for the preven- 
tion of frauds.” 

See also Aing v. Wilcox, 11 Paige 559. 
Savage v. Murphy, 34 N. Y., 508. 
Smith v. Vodges, 2 Otto 183. 


In Carpenter vy. Roe, (10 N. Y. R., 227,) the Court say 
“To avoid the conveyance it was not necessary that the deb- 
tor should have been insolvent, or believed himself to be so, 
It was sufficient that he was indebted, and that insolvency 
would have been the inevitable or probable result of want of 
success in the business in which he was eugaged. He could not, 
legally or honestly, in this manner provide for himself or 
family, and cast upon his creditors the hazard of his specula- 
tions. When presumptive evidence of fraud appears, it lies 
upon the grantor to show that he was in prosperous circum- 
stances, aud unembarassed, and that the gift was a reasonable 
provision according to his state and station in life, leaving enough 
for the payment of the debts of the grantor.” 


; 
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In Case v. Phelps (89 N. Y. R. 164.) The Court say; “That, 
a conveyance made for the purpose of hindering, delaying and 
defrauding future creditors, is within the statute and void, 
cannot be questioned, Such a cohveyance, through the grantor he 
wholly free from debt at the time, is within the terms and intent 
of the statute.” 

‘May aman about to engage in business which he believes 
may involve losses, with a view to entering upon such busi- 
hess,convey his property to his wife voluntarily, without con- 
sideration, to secure it for the benefit of himself and family in 
the event that such losses should occur? It seems to me that 
the question above put can receive but ove answer.” 

In Dunn v. Hornbeck |72 N. Y. R. 80| the evidence showed 
an arravgement between husband and wite, that the former, 
an alien, should purchase land, have it conveyed to his wife 
and pay for it with Azs own money. When he sold any of the 
land she Would convey it to the purchaser, and he would re- 
ceive the money as his own. //eld a secret trust. 

The Court say: “Itis the policy of the statute against 
secret trusts that the real property of the proposed cestuis qui 
trust shall not be thus be hidden from those having claims up- 
on it.” 

In Wallace v. Penfield, {106 U. S., 260) it was held, that a 
voluntary conveyance by a husband to his wife will not be 
set aside at the lustances of subsequent creditors if it appears 
that, when made, his property exeeeded his debts, and there was 
norintent to defraud, 

In Horbach v. Hill, {112 U.S., 144,| the Court say: “ Even 
a voluntary conveyance Is guod as against subsequent credi- 
“tors unlesss executed as a cover for future schemes of fraud. 

But in Blennerhassett v. Sherman, |105 U.S., 100) it is held; 
that any such conveyance executed with fraudulent intent is 
void at common law, and in equity, against every one but a 
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bona fide purchaser for value. 


We showed upon the bearing that all the elements of fraud 


were present in this transaction of 1871. 
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The transfer included everything of value that 
Schreyer owned at the time, and if it- were a gift it 
was out of all proportion to his means and condition 
in life. 


2. It left him largely indebted and without ability, ex- 
clusive of the proceeds of the transferred property, to 
pay such debts. 


3. He remained in possession of the transferred property, 
and on the faith of such possession, and with the 
credit which it gave him, incurred the only debt he 
how Owes. 


4. The transfer was merely nominal and not substantial, 
for he has retained during his life the absolute do- 
minion over the property, and the beneficial enjoy- 
nent thereof, without account or responsibility to 
any one. 


cr 


. And upon his own theory,after the transfer was made, 
he continued in active business and unaccountably 
because insolvent, though he testifies he did not in- 
tend to embark, and did not embark thereafter in any 
business which required the use of capital or involved 
any risk of loss. 


These facts, in connection with his subsequent conduct in 
the bankruptcy proceedings, warrant the inference that the 
transfer of 1871 was made with fraudulent intent against his 
creditors. Such a transfer under such circumstances could not 
have been honest. The motive he assertsin making this trans- 
fer show its character. He put his property in his wife’s name-— 
for her benefit, and that of his children, so that they could be 
provided for in the event of his death (fol. 422); and did not 
seem to remember that, if he had carried out his intentions, 
and had not incurred debts against it, they would have been 
as well provided for by his retaining the property in his own 
name, 
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From the testimony of the bankrupt as to his financial con- 
dition in 1871, it is clear: 

1. That these voluntary conveyances to his wife, left him 
insolvent and largely in debt; and that he either has 
no knowledge or recollection of his financial condi- 
tion at that time, or is concealing it from the Court. 


2. That unless he owned some interest in the transferred 
property, he was utterly insolvent in 1871, notwith- 
standing his testimony to the contrary; and that if 
he was worth $20,000 over his debts in 1871, he had 
thereafter engaged in business ventures in which all 
of it had been lost, despite his testimony that the 
had no such intention when he conveyed his property 
to his wife. 


3. Or that, Schreyer had always been solvent and able to 
pay every one whom he wanted to pay; that his 
transfers of 1871 was a scheme to cover his future 
fraud: that his alleged insolvency was fictitious, and 
his bankruptey unnecessary and fraudulent; and that 
his inability to pay his debts was caused by his turn- 
ing over to his wife, or to himself as her representa. 
tive, all the money he made, and as fast as he made 
it, to keep it out of the way of those having claims 
upon it. | 


THIRD. 


But from the evidence in this record above cited actual 
fraud in the original transfer can be inferred. Independently 
ofall other circumstances, as yet unexplained, the story of 
this bankruptcy presents a case of fraud and imposition upon 
the Court seldom met with. 

This evidence is not cited for the impeachment of the bank- 
ruptey proceedings, but as characterising the action of the 
bankrupt which preceded them. 
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I. The defendant Schreyer, according to his own account, 
was perfectly solvent and able to pay every dollar he owed up 
to and after January 1, 1878; and yet, on the 17th September, 
1878, he was adjudged an involuntary bankrupt on bis own 
confession, such a bankruptey as entitled him to a discharge 
without payment of any of his debts. During this year 1878, and 
since the 15th February, 1876, when he sold out his stair-build- 
ing business to Pinkel and Garrison, he was not in any business 
on his own account requiring capital or involving any risk of 
loss, his entire eccupatien being the gratituous management 
of the so-called estate of his deceased wife, and that of a bro- 
ker or agent in real estate matters for other parties. How 
could a man in that financial condition become a lawful bank- 
rupt?) The Reeord shows that, on the 17th August, 1878, 
Messrs. Lindsay & Buxton, as attorneys for Schreyer, pre- 
pared ov his behalf a ‘general assignment for the benefit of 
eveditors,” to Gustave A. Canis; and that, on the 23rd August, 
1878, (six days afterwards), Mr. Lindsay, who is the defend- 
ant’s solicitor in this cause, presented the petition to the Dis- 
trict Court, as solicitor for the petitioning creditors, upon which 
the adjudication in bankruptcy was made. This petition 
was signed and verified by Philip Pinkel, Schreyer’s brother- 
in-law, his former workman and his successor in business, 
claiming $1,780, and by his intimate friend, Abram R. Welsh, 
claiming $3,434.10. It averred that the petitioners constitu- 
ted one-fourth in number and one-third in value of the ecredit- 
ors, and that the act of bankruptcy was the aforesaid inchoate 
“general assignment” to Canis. Upon the return day of the 
order to show cause issued upon this petition, September 17th, 
1878, Schreyer appeared by Mr. Buxton and consented to the 
adjudication which was made as of course, the same office ap- 
pearing on opposite sides of the record. 


Il. The two pretended claims of these petitioning creditors 
are shown to have been fictitious, and they were fraudulently 
exhibited to the Court. ; 

The proof shows that Pinkel was fully paid by the coavey- 


ance of two pieces of real estate, the ‘‘Avent”’ houses, 442 and 
440 West 44th Street, which Schreyer purchased in 1875 
from Avent for $2,000, subject to mortgages, and conveyed to 
Pinkel without consideration long before the bankruptey pro- 
ceedings were instituted: and this is confirmed by the release 
which Pinkel executed to Schreyer since this action was com- 
menced withont consideration and at Schreyer’s simple re- 
quest. 

The proof further shows that, at the time this petition was 
filed, Welch was indebted to Schreyer as executor of his wife’s 
estate, in the sum of $5,000 for borrowed money; and that on 
the 8th October, 1878, less than a month after the bankruptey 
Welch confessed a judgment to Shreyer, as executor, &ce., 
for the sum $5,097, the papers being prepared in the office of 
Mr. Salter, one of defendants’ present counsel (Exhibit 62, 
fol. 489). The fraudulent character of tliis claim is shown by 
the chronology of the several steps taken for its extinetion. 

Sept. 6th, 1876. Anna Maria Schreyer died. 

Sept. 10th, 1876. The bankrupt loaned Welch $3,410.52 

Sept. 27th, 1876. The will of Anna Maria Sehreyer pro- 
bated, and letters testamentary issued. 

Dec. 8th, 1876: Schreyer loaned Welch the further sum of 
$1,659.48. 

Aug. 23rd, 1878, Welch claiming that Schreyer owes him 
$3,434.10, files a petition that Schreyer be adjudged bankrupt. 
William Lindsay, present solicitor for defendant, was then 
solicitor for petitioning creditors. 

Sept, 17th, 1878, Schreyer, (Buxton as his solicitor) admits 
the act of bankruptey and is adjudged bankrupt. 

Oct. 8th, 1878. Welch confesses judgment in favor of John 
Schreyer as executor, &., for $5,097, the aggregate of the 
two before mentioned loans with interest and costs. Judg- 
ment roll prepared and filed from Salter’s office, 

Jan. 10th, 1879. Supplementary proceedings having been 
instituted upon this judgment, Gustave A. Canis is appointed, 
on motion of Mr. Salter, Receiver of Welch's property, in- 
cluding this claim of $3,434.10, against Schreyer. 
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August 12th, 1879. Welch proves his claim of $3,434.10 
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-hreyer, notwithstanding such receiverership. 
July Lith, 188i. The present bill is filed. 
Feb. LTrh. 1882. Mr. Salter, then and now the senior coun- 


sel for defendant herein, acting as attorney for said Canis, 
presents a petition to the Supreme Court to be allowed to 
compromise Weleh’s claim for $3,424.10 against Schreyer for 
$50. and obtains order granting permission so to do. 

Mareh 6th. 1882. Canis receives the $50, and releases 
Schreyer from Weich’s claim of $3,434.10. 

These two claims of Pinkel and Welch, with that of Van- 
derbilt, for $5,913.23, and those of five smaller creditors 
aggregating $725.39, make up the entire indebtedness proved 
against the bankrupt, (Exhibit 58, p. 162) All of this, ¢f @ 
were all genuine, could have been paid in full by the appropria- 
tien of Senreyer’s lawful compensation as executor and 
trustee under his wife’s will, in any five of the fifteen years 
the estate has beeu in his gratuitous charge. But all of this 
indebtedness except that of Vanderbilt, who is the only ‘honest 
ereditor of Schreyer, and against whom all this bankruptey has 
heen directed, haus heen released without substantial considera- 
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[if. Nor is this all. The defendant testified that in schedule 
B. 2 in bankruptey proceedings, duly verified by himself, he 
reported, as part of his unsecured assets, six notes’ made by 
Gutstadt and Gurke in May and June, 1874, amounting to 
$8,600; that these six notes, now in the possession of his at- 
torneys, Lindsay and Buxton, were given to him in good faith 
for moneys actually advanced by him to Gutstadt & Gurke, 
at or about their dates, in a building transaction at 91st 
street and Third avenue; that they were his own property at 
the time of his bankruptey; that the moneys mentioned 
therein were due him at that time: that no portion thereof 
has ever been paid; that he did not advance the whole of 
said $8,600; but did advanee somewhere near that amount, 


over $5,000. This testimony was given on the 4th May, 
1882. 

On the next day, May 5th, 1882, he gives a different version 
of this transaction (Q. 1324-1349, fol. 423-432)- He then tes- 


tified, that these six notes were given him, with a mortgage of 


$10,000 as security therefor; that Gutstadt and Gurke were to 
sell this mortgage and he was to assign it to the purchaser 
and receive the amount of these notes ($8,600) out of the pro- 
ceeds; that they failed to negotiate this mortgage, and it was 
wiped out by the foreclosure of a prior mortgage, which caused 
a failure to go on with or complete the work; that he only 
advanced Gutstadt and Gurke some small snms of money on 
these notes, expecting to advance them the whole amount out 
of the proceeds of the sale of their mortgage on their own 
land; that he has no idea how wuch he advanced, whether it 
was $100 or $5,000, except that it was nearer the former than 
the latter sum, and that these facts were known to him when 
Schedule B. 2 was verified and filed. 


The whole of these bankruptcy proceedings from beginning 
to end were a frand on the Court by the parties concerned. 
They are a fit consummation of the fraud instituted by the 
transfer of 1871, which is attacked in this action. 

But the title and rights of the assignee are not thereby 
affected; fur, as we have stated, no attack is direetly made, or 
can be here made, on his title by reason of such fraud. The 
proof was made and is cited to sustain the charge of the fraud 
of the bankrupt in the entire transaction. 

By these proceedings he put it out of the power of Vander- 
bilt or his estate, as creditors by judgment or otherwise, to 
to attack the conveyances and transfers of property which he 
had made to his wife, or to enforce his judgment, and com- 
pelled him to come into the bankruptcy proceedings. A new 
trial of the Vanderbilt action would have been futile. The 
bankrupt could at any time have enjoined any further pro- 
ceedings in the action, or any action or proceeding upon the 
judgment. He doubtless expected by the bankruptey pro- 
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ceedings, by vesting the right to assail the transfers in ques- 
tion in his assignee in bankruptey, whom he hoped would be a 
person who would not undertake the attack, to escape such 
an attack upon them or any contest in regard to them. As the 
Vanderbilt estate was prevented from making that attack, there 


was the more reusonu why the ussignee should. 


[V. There are certain anomalies in the forgoing statements, 
of Schreyer which show the character of the eutire transaction. 

1. John Schreyer, individually, and as executor, &c., appear- 
in this cause by the same solicitor, without separate answers, 
through their interests are autagonistic. We are seeking to 
show that de is the owner of this estate, and /e is striving to 
prevent us. , 

2. [f the petitioners Pinkel and Welch were honest credi 
tors of Schreyer, their sulicitor William Lindsay, should be on 
our side of this ly sigation. His efforts against us are against 
his clients unless he and they were mere tools of Schreyer, 
acting in collusion with him to deceive the District Court intro 
making a fraudulent and unnecessary adjudication of bank. 
ruptcy. 

3. It is strange that an attorney of Mr. Lindsay’s character 
and experience should, on 17th August,1878, prepare a general 
assignment as Schreyer’s attorney and six days lJater August 
23d, 1878, consent to file on behalf of petitioning creditors a 
petition against Schreyer averring that this inchoate general 
assignment was an act of bankruptey. 

4. [tis also strange that bona tide creditors of the bankrupt, 
should prove their claims on August 12,1879, and rest without 
action for nearly three years, and then, while an action was 
pending and being vigorously prosecuted by their assignee to 
recover mouey sufficient [oO pay them, should release and dis- 
charged him from all claims and demands withuvut substantial 
consideration. 

5. It is also strange that Welsh, within six weeks after he 


verified the petition In bankruptey, should have confessed 
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judgment tu Schreyer as Executor, KC., for $001 MO), borrowed 
two years before, of which $3,140,52 was loaned him by 
Schreyer, September, 10, 1876, four days after Anna Maria 
Schreyer died, and seventeen days before letters testamentary 
were Issued upun her estate; and that Mr. Salter should have 
conducted the remarkable transaction (Exhibit 61), as attor- 
ney for Canis, in Welch’s supposed interest, by means of 
which Schreyer was released from paying his alleged debt to 
Welch, while Welch was firmly held to the payment of és 
alleged indebteduess to the estate of which Schreyer was 
executor: aud it is more remarkable that Welch should have 
individually proved his claim fer $3,434.10 on the 12th 
August, 1879, seven months after it had passed to a receiver 
of his property in supplementary proceedings. 


These circumstances sustain the inference of traud in the 
transaction of which they torm the conclusion and econsum- 
mation. 


FOURTH. 


But if the fee of the lands passed to the wife of the bank- 
rupt in 187], the facts show the transaction of February, 
1871, to have been a secret trust, by means of which the 
naked paper title only passed to the wife, and the beneficial 
title, remained in the bankrupt. He was in actual possession 
thereof when Vanderbilt’s debt accrued and was payable, 
and did not transfer it until after that date. 


The answer, as well as the undisputed evidence, shows that 
the lands in 33th and 42d Streets were purchased by the bank- 
rupt, paid for and improved, in the main, by his own funds, and 
then voluntarily conveyed by him to his wife. 

{n Sehmidt v. Sehmidt (48 Superior Ct.. 520) it was held 
that in such a transaction no trust can be implied in favor of 
the husband (1 R.S., 728, Sec. 51), unless (1) three was some 
prouf of wrong or fraud committed by the wife (or her repre- 
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sentative). or (2) wnless the trust has Leen partially r wholly 
erecuted by her (2 R. S., 135, sec. 10 : 

sut here the wife of the bankrupt has partially or who ly 
executed the trust by permitting her husband to retain the 
rents and profits of the land, notwithstanding the paper title 
of record was in her; and this Court has the power, under the 
section last cited, to eontinue the trust in force and give 
effect to it, and to adjudge, that on the 5th May, 1874, 
the bankrupt was the beneficiary of this secret trust, then am 
esse and partially executed, and that bis rights and interests as 
such beneficiary passed to his assignee, and can be recovered 
in this action. 

In Lent v. Howard (89 N. Y., R.. 169) it wae held: “While, 
art law. the rents and profits of land are incident to the 
possessive right, and belong to the holder ot the iewai titie, 
they may, in equity, belong to another.”’ 

[tf this life interest. or beneficial or equitable title to this 


real estate, was In the bankrupt on the 16 August, 1876, when 
Vanderbilt's debt accrued. ITS subsequent transfer Lo him- 
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Stat.. 1385 see. 1). And the assignee in this action can re- 
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cover this life estate, or this beneficial interest, and subject 
it to the payment and discharge of the bankrupt’su: debted- 
ness, (Adair v. Lott, (3 Hill 182 

The fact that the bankrupt knew that he was dealing 
with his own property and money is shown by his loan to 
Welch of 33,140.52, on the 10th of September, 1876. four 


davs after his wife died. before Weleh proved the executiong 


of her will as witness thereto. and seventeeyu davs beture 


. 


Schreyer became qualified by the issue of Letters Testament- 


ary, to deal with her money. 


FIFTH 
But if the bankrupt’s transfer of January 31st, 1871, to 
is wife was not fraudulent. the faet that the property was 
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purchased and improved by their joint funds, and that the 
rents and profits were used jointly, warrants a conelusion in 
equity that the property remained partnership property, so 
to speak, that it was a case of joint tenancy, at any rate of 
equitable interest, and that the husband, on his wife’s death, 
took the entire property as her survivor. Especially can this 
be so held in this ease, where the only indebtedness owed by 
the bankrupt was that incurred tor the benefit of what he 
now claims to have been his wife’s estate. The proof shows 
that the two mortgages mentioned in the pleadings were given, 
inter alia, to defray this very indebtedness. He contracted as 
agent of his wife, in efleet, to ereet the Gebhard and Ritchie 
houses, charged to Gebhard & Ritchie the $5,000 whieh, with 
interest and costs, makes up the $5,913.22 which se owed 
Vanderbilt, and, in payment of that sum and other moneys ad- 
vanced in the erection of those houses, took from Gebhard 
and Ritchie i his wife’s name, the two mortgages mentioned 
in the bill. 


The testimony in this casé shows that the separate estate 
of Anna Maria Schreyer in the month of February, 1871, was 
very smail, if anything. 
She married the defendant on the 17th April, 1854, (Q. 8) 
At the time the lots 228 and 230 (the present 348 and 350) 
West 39th street were owned by the Rapalyea estate (QQ 69). 
That estate was in the habit of renting out its lots, 25 by 100 
ft., to certain parties at a nominal rental from year to year, 
the lessees to pay the taxes; and the parties erected at their 
own cost smal! frame houses or shanties on the lots (q). 804). 
Schreyer's father held one of these ieases as to No. 2¥88. and 
owned the shanty on it, in which he lived, while one Gunther : 
Was the lesser of lot No. 350 and owned the shanty On ef 
When Mrs. Sebreyer married they weut to live with his fathes 
ut No. B25 ((). 5D-56). At that tine according to the Stule- 
ment of the bankrupt, she had about $2,500 In money in her 
possession, of which sum she paid his father $500, in about 


1855, for the lease aad shanty on No. 228, and another $500 


. > 
~~ 
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to Gunther for his lease and shanty on No. 230. About the 
same time she loaned to her husband the remaining $1,500 in 
Various sums including $500 to erect a shop in the rear of the 
premises No. 228, on which they lived. All the moneys which 
he claims that she ever realized after that, up to 1871, was 
the sum of $5.00 per week each for upwards of ten years, from 
two workmen of her husband, who boarded with them and slept 
in the shup,and certain rents amounting in gross to $50 or $60 
per month for about sixteen years from the shanty on No. 230, 
and such portions of the shanty on No. 228 as they did not oe- 
cupy. This money was not hers, but the bankrupts. It does not 
appear that she even received this. It was paid to the bank- 
rupt if at all or belonged to him. He paid the household 
expenses and was entitled tothe board money. This $1,500 
loaned to her husband has never been repaid (J. 277). She 
owned these Jeaseholds from about 1855 till 1869 when the 
lots were sold by the Rapalyea estate to the defendant, who 
tvok title thereto in his own name (Q. 130). The shanties 
were torn down and the present louses were erected tn 1871 
(Q. 280) at the cost of the bankrupt. 

All these moneys claimed to have been earned by her, were 
received by the defendant and deposited by him in his bank 
account (Q. 309-310-951). And he kept no account with ber 
in respect to said moneys during all that time; the only 
account that ever was kept by her was kept in a small mem- 
orandum book, which has been lost (Q. 953-995). 

Upon these facts and this proof the bankrupt now contends 
that his wife’s separate estate on the 2d February, 1871, in his 
hands, amounted to $17,500, exclusive of interest, which he 


never paid (Q. 952), as follows : 


Grimmeal capital... ......... er ipo ea sects re 
Rents of Nos. 228 and 230 W. 39th St.............. 10,000 
Board for the two workmen....... A aa ne reso 5.000 


817.500 
This claim is unfounded. 
In Coleman v. Burr (93 N. Y. R., 17), it was held: A con- 


veyance from a husband to his wife. the consideration for 


- 
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Which was services rendered to lis tuvalid mother, was lela 
without consideration in law. The Court say (citing Reynolus 
v. Robinson, 64 N. Y. R., 584): “Uf the husband takes boarders 
iutu his house, or converts lis house into an liuspital lor the 
sick, and his wife takes charge vi the establishment lik Like 
absence of special proof, all ler services and earnings belong 


to her husbaad.”’ 


SEX TH. 


The elildren of Atnua Maria Schrever are not necessary 


parties to this action 


This question vas not raised upon the pleadings or proof,but 
upon the argumentof counsel in the Court below ; and for that 
reasou we deem it irrelevant to the preseut appeal. Burt, being 


thus ratsed and determitied by the Oplnlou of the learned Ci 


cult Judge. we submit our views Upon thie (juie sLivol. 


The distinction ts between “niece Ssury parties, without whose 
presence tiie Cuuse Canuunvol proceed, alia propel parte a Wile 
may be added to the record iu the discretion of the Court 

As the a /Y neficiar re s of the trust created by Anna Maria 
Schreyer s will, thei juterests ute GOUVLICSS athected v\ ati 
decree made in this suit, aud they are “vroper parties” thereto . 
but Lhey are sulficientiy represetls ua bby Liielt trustee, and tie Is 
in Court in their behalf. The VOVjectiOn is nude DY the Urls. 
Lee himself, aid not DY or Ol Dealt of Lie Cliilidrelhl ; aud it is 
purely techuical, there bDelnYg ne pretence Liat thelr luterests 
ire iu jeopardy Uv reasoew of COituUsion VDeLWeell thelr trustee ana 


their uadaversar’yv. Tiiis complainant. Rule ie? itl nquity applies 


to all suits where (as in this case) the fee of the lands, etc.. 
with power of sule, is iu the trustee Lie (Court below so held 
(p. ] 45. it proy ides that, “ith such cases the trustee “‘shal/ 
rEeprese ne the persols beneficially jnterested, ete... aud it shall 


“not be necessary LO Inde The persolis beneficially interested 


34 


“etc., parties to the suit,” but that “the Court may, upon con- 
“sideration of the matter upon the hearing, if it shall so think 
“fit, order such persons to be made parties.” 


In Chew v. Hyman (10 Bissell, 240), it was held (BLopGeErr, 
J.) that this rule applies in all cases where the fee of the land 
vests in the trustee, but does not apply when the fee vests in 
the beneficaries or devisees under the will, subject to a purely 
discretionary power of sale in the trustee; and that the rule 
simply gives effect toa long line of authorities which hold 
that ‘the owners of the fee” burdened with the alleged truscs 
are not ‘‘necessary parties” to the sult. 


In Kerrison, Assignée v. Stewart and al. (3 Otto 156,) the 
Court says: “It cannot be doubted that under some circum- 
stances, a trustee may represent his beneficiaries in all things 
relating to their common interest in the trust property. He 
may be invested with such powers and subject to such ob- 
ligations that those for whom he holds will be bound by what 
is done against himas wellas done by him. The difficulty 
lies in determiving whether he occupies such a position not 
in determining its effect if he does. If he has been made such 
a representative, it is well settled that his beneficiaries are 
not necessary parties to a suit by him against a stranger to 
enforce the trust (citing cases); or to one by a stranger against 
him to defeat it in whole or in part, (citing cases.) 


lu such cases the trustee ts in Court for and on behalf of the 
beneficiaries; and they, though not parties, are bound by the 
judgment unless it is impeached for fraud and collusion be- 
tween Aimand the adverse party.” 


See also, 

Whelan v. Whelan, (3 Cowen, 537-580.) 
Western Rh. R. v. Nolan, (48 N. Y.R., 513.) 
Vetterlein v. Barnes, (124 U.S. 169.) 
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SEVENTH. 


For these reasons the Decree appealed form should 
be in all respects affirmed. This should without question be 
the case as to the bonds and mortgages, whatever may be the 
result as to the real estate. 


Respectfully submitted. 
BANGS, STETSON TRACY & MacVEAGH, 


Solicitors for Appellee. 
T. M. Tyne, 


of counsel 
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C., M. & ST. P. RAILWAY CO. VS. THE STATE OF MINNESOTA, &C. 1 


1 Unitrep STaATEes OF AMERICA, 88: 


The President of the United States of America to the justices of 
the supreme court of the State of Minnesota, Greeting: 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said supreme court, before 
you or some of you, between The State of Minnesota ex rel. the Rail- 
road and Warehouse Commission of the State of Minnesota, relator, 
versus The Chicago, Milwaukee and St. Paul Railway Company, 
respondent, a manifest error hath happened, to the great damage of 
the said respondent, The Chicago, Milwaukee & St. Paul Railway 
Company, as is said, we, being willing that such error, if 
any hath been, should be duly corrected and full and speedy justice 
done to the parties aforesaid in this behalf, do command you, if 
judgment be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Justices of the Supreme Court of 
the United States, at the Capitol, in the city of Washington, to- 
gether with this writ, so that you have the same at the said place, 
before the justices aforesaid, on the second Monday of October next, 
that, the records and proceedings aforesaid being inspected, the said 
justices of the Supreme Court may cause further to be done therein 
to correct that error what of right and according to the law and cus- 
tom of the United States ought to be done. 

Witness the Honorable Samuel I. Miller, presiding justice of 
the Supreme Court of the United States, this thirty-first day of 
July,in the year of our Lord, one thousand eight hundred and 

eighty-eight, and of the Independence of the United States 
2 the one hundred and thirteenth. 
[Seal U.S. Circuit Court, Dist. of Minnesota. ] 
OSCAR B. HILLIS, 
Clerl: of the Circuit Court of the Unite d States of 
America for the District of Minnesota. 


Unirep STaTes OF AMERICA, } .. 
District of Minnesota, oes 


The Answer of the Justices of the Supreme Court of the State of Minne- 
sola in within Writ Mentioned. 


The record and proceedings whereof mention is within made, with 
all things concerning the same, are hereby respectfully certified to 
the justices of the Supreme Court of the United States of America 
within mentioned, in a certain schedule or certificate to this writ 
annexed, as within it is commanded. 

Witness the Hon. James Gilfillan, chief justice of the supreme 

court of the State of Minnesota, at St Paul, 
Seal of the Supreme in the State of Minnesota, this 7th day of 

Court, State of Min- September, in the year of our Lord one 

nesota. thousand eight hundred and eighty-eight, 

1—111ls 
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and of the Independence of the United States the one hundred and 
thirteenth year. 
J. D. JONES, 
Clerk Supreme Court of State of Minnesota. 


° Endorsed :] 5179. Supreme Court of the United States” 
The Chi., Mil. & St. P. R’y Co., plaintiff in error, vs. The State 
of Minn. ex rel. the Railroad & Warehouse Commission of the State 


of Minnesota, defendant in error. Writ of error. Filed July 31, = 
1888. J. D. Jones, clerk. 
4 STATE OF MINNESOTA, 


OFFICE OF CLERK OF SUPREME COURT. 


4 


i, J. D. Jones, clerk of the supreme court of the State of Min- 
nesota, do hereby certify that the papers following and _ hereto 
attached, viz., application for alternative writ of mandamus, alter- 
native writ of mandamus, return of respondent thereto, minutes of 
argument and order, application for reference to take testimony, 
order denying same, opinion of supreme court of the State of Min- 
nesota, bill of costs, order for judgment, judgment, petition for re- 
hearing, order denying rehearing, petition for writ of error, appeal 
bond, certificate of Chief Justice Gilfillan, and assignments of error, 
ure true copies of original papers on file in my office and of the 
records of said office in said cause, and that I have carefully com- 
pared the said copies with said original files and records, and the 


same are true and correct copies and transcripts therefrom and all 2 
thereof, and, with this writ of error and the citation in this cause, 
are herewith returned to the Supreme Court of the United States in 

obedience to the command of said writ. 
5 Witness my hand and the seal of the supreme court of the 

State of Minnesota this 7th day of September, A. D. 1588. 

[Seal of the Supre me Court, State of Minnesota. ] 
J. D. JONES, 
Clerk of Supreme Court, State of Minnesota. 
6 State of Minnesota Supreme Court. 
THE State or MINNesova ex rel. Toe RAILROAD AND WAREHOUSE 
COMMISSION OF THE STATE OF MINNEsOTA, Relator, ; 
against 
THE Cuicaco, MinwaukEE «& St. Paut Rattway Company? 
Respondent. = 


The State of Minnesota to the Chicago, Milwaukee & St. Paul Rail- 
way Company, Greeting: 


Whereas the Railroad and Warehouse Commission of the State 
of Minnesota, by Moses E. Clapp, the attorney general of said State, 
has made application to this court for a writ of mandamus to com- 
pel the Chicago, Milwaukee and St. Paul Railway Company to 
comply with the recommendation made to said company by said 


' 


THE STATE OF MINNESOTA, &C. 3 


commission to change its tariff of rates on milk from the cities of 
Owatonna and Faribault, in the State of Minnesota, to the cities of 
St. Paul and Minneapolis, in said State, which said tariff said com- 
mission finds to be unequal and unreasonable, and to substi- 
tute therefor the tariff recommended by said commission, and to 
adopt the rates declared by said commission to be equal and reason- 
able, which said application is now on file in this court; and whereas 
it appears by said application, and we are given here to understand 
and be informed thereby— 

That The Railroad and Warehouse Commission of the State of Min- 
nesota, the relator herein, is, and during all the time hereinafter 
mentioned has been, composed of three commissioners, consisting of 
Horace Austin, the chairman thereof; Jolin L. Gibbs, and George L. 
Becker, who were each duly appointed as such by the Governor of 
said State, and who, before entering upon the duties of his said 
oftice, did each duly make, subscribe, and file with the secretary of 
stute an affidavit in the form prescribed by section 5 of chapter 188 
of the General Laws of 1885, entitled “An act for the regulation of 
railroad companies,” approved March 5th, 1885, and who did each, 
as required by said section of said act, duly enter into bond, with 
security approved by said Governor, in the sum of twenty thousand 
dollars, conditioned for the faithful performance of his duties as such 
commissioner, and who are now, and during all the time hereinafter 
mentioned have been, duly appointed, qualified, and acting as such 
commissioners ; 

That E.S. Warner is, and during all the time hereinafter men- 
tioned has been, the secretary and A. Kk. Tiesberg is, and during all 
said time has been, the clerk of said commission, each duly ap- 
pointed, qualified, and acting as such; 

That said commission is empowered, authorized, and directed by 
chapter 10 of the General Laws of 1587, in case such commission 
shall at any time find that any part of the tariffs of rates, fares, 
charges, or classifications filed and published as provided in said 
chapter by any common carrier subject to the provisions of said act 
are unequal or unreasonable, to compel such common carrier to 
change the same and adopt such rate, fare, charge. or classification 
as said commission shal! declare to be equal and reasonable, to 
which end said commission is required by the terms of said act to 
inform in writing such common carrier in what respect such tariff 
of rates, fares, charges, or classifications are unequal and unreason- 
able, and to recommend what tariffs shall be substituted therefor ; 

That said chapter 10 also provides that if any common carrier 
shall refuse or neglect to carry out such recommendation made and 

published by said commission, as therein provided, such com- 
7 mon carrier shall be subject to a writ of mandamus, to be is- 

sued by any judge of the supreme court upon a»yplication of 
the commission, to compel compliance with the recommendation 
of such commission, and that upon the hearing of any applica- 
tion for the enforcement of any such order or recommendation made 
by the commission the court shall have jurisdiction to examine the 


4 THE CHICAGO, MILWAUKEE & ST. PAUL RAILWAY CO. VS. 


whole matter in controversy, including matters of fact as well as 
uestions of law; | 

That the Chicago, Milwaukee & St. Paul Railway Company is, 
and during ali the time hereinafter mentioned has been, a corpora- 
tion duly organized and created under and by virtue of the laws of 
the State of Wisconsin, and is, and has been during all said time, a 
common carrier engaged in the transportation of property wholly 
by railroad from Owatonna, Faribault, Dundas, Northfield, and 
Farmington, in the State of Minnesota, to the cities of St. Paul and 
Minneapolis, in the State of Minnesota; 

That said railway company owns and operates a line of railroad 
extending from Calmar, in the State of Iowa, to Le Roy, in the State 
of Minnesota, and from said Le Roy, through said Owatonna and 
Faribault, to said St. Paul and Minneapolis, which said line of rail- 
road, extending as aforesaid from Calmar, in the State of Lowa, to 
St. Paul and Minneapglis, in the State of Minnesota, is commonly 
known and called the “ Iowa & Minnesota Division,” and that all 
that part thereof which extends from said Le Roy to said St. Paul 
and Minneapolis is wholly within the State of Minnesota ; 

That the said Chicago, Milwaukee & St. Paul Railway Company, 
as such corporation and as such common carrier, enjoys the right 
of way from said Le Roy, in the State of Minnesota, through said 
Owatonna and Faribault, to said cities of St. Paul and Minneapolis 
in pursuance of the provisions of section 4, article 10, of the con- 
stitution of the State of Minnesota, and is bound to carry the min- 
eral, agricultural, and other productions or manufactures on equal 
and reasonable terms : 

That the Boards of ‘Trade Union of Farmington, Northfield, Fari- 
bault, and Owatonna is, and during all the time hereinafter men- 
tioned has been, an association duly organized and composed of the 
boards of trade of Farmington, Northfield, Faribault, and Owatonna; 

That said Boards of Trade Union, on the 22d day of June, 1887, 
made and filed with said commission a petition in writing, whereby 
said Boards of Trade Union complained, among other things, that 
the said Chicago, Milwaukee & St. Paul Railway Company is a com- 
mon carrier engaged in the transportation of property wholly by 
railroad for a carriage or shipment from Owatonna, Faribault, 
Dundas, Northfield, and Farmington to the cities of St. Paul and 
Minneapolis, each’and all of said places being within the State of 
Minnesota, and that the charges made by said common carrier for 
their services rendered in the transportation of milk from said 
Owatonna, Faribault, Dundas, Northfielll, and Farmington to said 
cities of St. Paul and Minneapolis are unequal and unreasonable, 
and that said common carrier charges four cents per gallon for the 
transportation of milk from Owatonna to St. Paul and Minneapolis 
and three cents per gallon for transporting the same from Faribault, 
Dundas, Northfield, and Farmington to St. Paul and Minneapolis, 
and that such charges are unreasonably high and subject the tratlic 
in milk between said points to unreasonable prejudice and disad- 
vantage, and prayed that such rates be declared unreasonable, and 
that said common carrier be compelled to change the same and 


ot ie a RE Cal 


THE STATE OF MINNESOTA, &C. 5 


adopt such rates and charges as said commission should declare 
to be equal and reasonable, a certified copy of which said 

8 petition is hereto attached, marked “ Exhibit A,” and made a 
part hereof ; 

That upon the making and filing of said petition a statement of 
the charges thus made by the Boards of Trade Union aforesaid was, 
on the 29th day of June, 1887, duly forwarded by said commission 
to the Chicago, Milwaukee & St. Paul Railway Company, and said 
company was, on the 6th day of July, 1887, duly called upon by said 
commission to satisfy such complaint or answer the same in writing 
at the oftice of said commission, at the capitol, in the city of St. Paul, 
in the State of Minnesota, within a reasonable time thereafter, to wit, 
on the 13th day of July, 1887, at ten o'clock in the forenoon, which 
said time was duly specified by said commission and said company 
duly notified thereof; that said common carrier did not satisfy such 
complaint within the time specified, but, on the contrary, made and 
filed with said commission its written answer thereto, a certified 
copy of which said answer is hereto annexed, marked “ Exhibit Bb,” 
and made a part hereof; 

That at the time and place appointed by said commission for the 
hearing of said petition, to wit, at the office of said commission, in 
the capitol, in the city of St. Paul, in the State of Minnesota, on the 
13th day of July, 1887, at ten o’clock in the forenoon, the Chicago, 
Milwaukee € St. Paul Railway Company appeared, by J. A. Chandler, 
its duly authorized agent in that behalf, and the Boards of Trade 
Union, by its attorney, A. D. Keyes, and the commission thereupon 
proceeded to investigate the complaint made by said petitioner; that 
an investigation of the rates charged by said railroad company for 
their services, rendered and to be rendered, in the transportation of 
milk from said Owatonna, Faribault, Dundas, Northfield, and Farm- 
ington over the said lowa & Minnesota Division to said cities of St. 
Paul and Minneapolis was thereupon duly made by said commission, 
and said commission, upon sach investigation, duly found that said 
common earrier’s charges and demands for the transportation of milk 
over said lowa & Minnesota Division from Owatonna and Faribault, 
in the State of Minnesota, to said cities of St. Paul and Minneapolis 
is three cents per gallon in ten-gallon cans, and that such rates and 
charges for such services were and are unequal and unreasonable, 
and duly found that the tariff of rates for the transportation of milk 
from said Owatonna and Faribault to said cities of St. Paul and 
Minneapolis, filed and published by said railroad company as pro- 
vided by chapter 10 of the General Laws of 1857, were and are utie- 
qual and unreasonable, and duly declared that a rate of two and 
one-half cents per gallon in ten-gallon cans was and is an equal and 
reasonable rate for such services; that said commission, after com- 
pleting said investigation, to wit, on the 4th day of August, 1587, 
duly made a report in writing in respect thereto; which said report 
included the findings of fact upon which the conclusions of the com- 
mission were based, together with the recommendation of the com- 
mission as to whattariff should be substituted for the tariff so found 
unequal and unreasonable as aforesaid, and also a specification of 


4 THE CHICAGO, MILWAUKEE & ST. PAUL RAILWAY CO. VS, 


whole matter in controversy, including matters of fact as well as 
questions of law; 

That the Chicago, Milwaukee & St. Paul Railway Company is, 
and during ali the time hereinafter mentioned has been, a corpora- 
tion duly organized and created under and by virtue of the laws of 
the State of Wisconsin, and is, and has been during all said time, a 
common carrier engaged in the transportation of property . wholly 
by railroad from Owatonna, Faribault, Dundas, Northfield, and 
Farmington, in the State of Minnesota, to the cities of St. Paul and 
Minneapolis, in the State of Minnesota ; 

That said railway company owns and operates a line of railroad 
extending from Calmar, in the State of Iowa, to Le Roy, in the State 
of Minnesota, and from said Le Roy, through said Owatonna and 
Faribault, to said St. Paul and Miuneapolis, which said line of rail- 
road, extending as aforesaid from Calmar, in the State of Lowa, to 
St. Paul and Minneapglis, in the State of Minnesota, is commonly 
known and called the “Iowa & Minnesota Division,” and that all 
that part thereof which extends from said Le Roy to said St. Paul 
and Minneapolis is wholly within the State of Minnesota; 

That the said Chicago, Milwaukee & St. Paul Railway Company, 
as such corporation and as such common carrier, enjoys the mght 
of way from said Le Roy, in the State of Minnesota, through said 
Owatonna and Faribault, to said cities of St. Paul and Minneapolis 
in pursuance of the provisions of section 4, article 10, of the con- 
stitution of the State of Minnesota, and is bound to carry the min- 
eral, agricultural, and other productions or manufactures on equal 
and reasonable terms : 

That the Boards of Trade Union of Farmington, Northfield, Fari- 
bault, and Owatonna is, and during all the time hereinafter men- 
tioned has been, an association duly organized and composed of the 
boards of trade of Farmington, Northfield, Faribault, and Owatonna; 

That said Boards of Trade Union, on the 22d day of June, 1887, 
made and filed with said commission a petition in writing, whereby 
said Boards of Trade Union complained, among other things, that 
the said Chicago, Milwaukee & St. Paul Railway Company is a com- 
mon carrier engaged in the transportation of property wholly by 
railroad for a carriage or shipment from Owatonna, Faribault, 
Dundas, Northfield, and Farmington to the cities of St. Paul and 
Minneapolis, each and all of said places being within the State of 
Minnesota, and that the charges made by said common carrier for 
their services rendered in the transportation of milk from said 
Owatonna, Faribault, Dandas, Northfiell, and Farmington to said 
cities of St. Paul and Minneapolis are unequal and unreasonable, 
and that said common carrier charges four cents per gallon for the 
transportation of milk from Owatonna to St. Paul and Minneapolis 
and three cents per gallon for transporting the same from Faribault, 
Dundas, Northfield, and farmington to St. Paul and Minneapolis, 
and that such charges are unreasonably high and subject the tratlic 
in milk between said points to unreasonable prejudice and disad- 
vantage, and prayed that such rates be declared unreasonable, and 
that said common carrier be compelled to change the same and 
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adopt such rates and charges as said commission should declare 
to be equal and reasonable, a certified copy of which said 

§ petition is hereto attached, marked “ Exhibit A,” and made a 
part hereof ; 

That upon the making and tiling of said petition a statement of 
the charges thus made by the Boards of Trade Union aforesaid was, 
on the 29th day of June, 1887, duly forwarded by said commission 
to the Chicago, Milwaukee & St. Paul Railway Company, and said 
company was, on the 6th day of July, 1887, duly called upon by said 
commission to satisfy such complaint or answer the same In writing 
at the oftice of said commission, at the capitol, in the city of St. Paul, 
in the State of Minnesota, within a reasonable time thereafter, to wit, 
on the 13th day of July, 1887, at ten o'clock in the forenoon, which 
said time was duly specified by said cominission and said company 
duly notified thereof; that said common carrier did not satisfy such 
complaint within the time specified, but, on the contrary, made and 
filed with said commission its written answer thereto, a certified 
copy of which said answer is hereto annexed, marked “ Exhibit B,” 
and made a part hereof; 

That at the time and place appointed by said commission for the 
hearing of said petition, to wit, at the office of said commission, in 
the capitol, in the city of St. Paul, in the State of Minnesota, on the 
13th day of July, 1887, at ten o’clock in the forenoon, the Chicago, 
Milwaukee & St. Paul Railway Company appeared, by J. A. Chandler, 
its duly authorized agent in that behalf, and the Boards of Trade 
Union, by its attorney, A. D. Keves, and the commission thereupon 
proceeded to investigate the complaint made by said petitioner; that 
an investigation of the rates charged by said railroad company for 
their services, rendered and to be rendered, in the transportation of 
milk from said Owatonna, Faribault, Dundas, Northfield, and larm- 
ington over the said lowa & Minnesota Division to said cities of St. 
Paul and Minneapolis was thereupon duly made by said commission, 
and said commission, upon sach investigation, duly found that said 
common carrier's charges and demands for the transportation of milk 
over said lowa & Minnesota Division from Owatonna and Faribault, 
in the State of Minnesota, to said cities of St. Paul and Minneapolis 
is three cents per gallon in ten-gallon cans, and that such rates and 
charges for such services were and are unequal and unreasonable, 
and duly found that the tariff of rates for the transportation of milk 
from said Owatonna and Faribault to said cities of St. Paul and 
Minneapolis, filed and published by said railroad company as pro- 
vided by chapter 10 of the General Laws of 1SS7, were and are une- 
qual and unreasonable, and duly declared that a rate of two and 
one-half cents per gallon in ten-gallon cans was and is an equal and 
reasonable rate for such services; that said commission, after com- 
pleting said investigation, to wit, on the 4th day of August, 1587, 
duly made a report in writing In respect thereto; which said report 
included the findings of fact upon which the conclusions of the com- 
inission were based, together with the recommendation of the com- 
mission as to whattariff should be substituted for the tariff so found 
unequal and unreasonable as aforesaid, and also a specification of 
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the rates and charges which said commission declared to be equal 
and reasonable, a certified copy of which said report is hereto an- 
nexed, marked “ Exhibit C,” and made a part hereof; 

That said report of said investigation so made by said commission 

was duly entered of record and a copy thereof duly furnished to 
said Boards of ‘Trade Union, and a copy thereof duly delivered on the 
4th day of August, 1887, to the said Chicago, Milwaukee & St. Paul 
Railway Company, together with a notice to said common carrier to 
desist from charging or receiving such unequal and unreasonable 

rates for such services ; 
9 That the said commission, on the 4th day of August, 1887, 

in writing, duly informed the said Chicago, Milwaukee & St. 
Paul Railway Company in what respect such tariff of rates, fares, 
and charges was and is unequal and unreasonable, and on s said last- 
named day duly recommended in writing to said railway company 
what tariff should be substituted therefor, to wit, the tariff so found 
equal and reasonable by said commission as aforesaid ; 

That said common carrier neglected and refused for more than 
ten days after such notice to substitute such tariff of rates, fares, and 
charges or to adopt the same, as recommended by said commission ; 
and said commission thereupon duly published the tariff of rates, 
fares, and charges which they had declared to be equal and reason- 
able and caused the same to’ be duly posted at the station of said 
railway company, in said city of Faribault, on the 14th day of Octo- 
ber, 1887, and at all the regular stations on the line of such common 
‘arrier in this State prior to the 12th day of November, 1887, and 
in all things duly complied with the statute in such cases made and 
provided ; 

That a certified copy of the tariff so made, published, and posted 
by said commission as aforesaid is hereto annexed, marked “ Ex- 
hibit D,” and made a part hereof ; 

That said common carrier has at all times neglected and refused 
and still does neglect and refuse to carry out such recommendation 
so made, published, and posted by said commission as aforesaid ; 

That said common carrier still continues to charge three cents per 
gallon for the transportation of milk in ten-gallon cans from Owa- 
tonna and Faribault to St. Paul and Minneapolis, and that said 
charge is unequal, unreasonable, and excessive ; 

That two and one-half cents per gallon for the transportation of 
milk by said common carrier in ten-gallon cans from said Owatonna 
and Faribault to St. Paul and Minneapolis is the maximum rea 
sonable charge for such service, and that any rate therefor in excess 
of said two and one-half cents per gallon in ten-gallon cans is un- 
equal, unreasonable, and excessive; 

That three cents per gallon in ten-gallon cans is a higher rate 
than is charged for the same distances on passenger trains by any 
express company or by any other railroad company in the State of 
Minnesota engaged in transporting milk to St. Paul or Minneapolis ; 

That two and one-half cents per gallon in ten-gallon cans is the 
highest rate charged for like distances on passenger trains by any 
such company ; 3 
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That the milk transported by the Chicago, Milwaukee & St. Paul 
Railway Company over the said Iowa & Minnesota Division to the 
cities of St. Paul and Minneapolis, large quantities of which are 
shipped from Faribault, is so transported by said company on a 
passenger train which runs daily from said Owatonna to said St. 
Paul and Minneapolis ; 

That said railway company, by means of said excessive charges, 
subjects the traffic in milk at Faribault and Owatonna to undue and 
unreasonable prejudice and disadvantage, and there is no plain, 
speedy, or adequate remedy in the ordinary course of law : 

Now, therefore, we, being willing that full and speedy justice be 
done in this behalf, do hereby command you, the Chicago, Milwau- 
kee & St. Paul Railway Company, that, immediately after the re- 
ceipt of a copy of this writ, you comply with the requirements of 
the recommendation and order made on the 4th day of August, 1587, 
by the Railroad and Warehouse Commission of the State of Minnesota, 

a certified copy of which said recommendation and order is 

10 hereto annexed, marked “ Exhibit C,” and made a part hereof, 
and that you change your tariff of rates and charges for the 
transportation of milk from Owatonna and Faribault over the lowa 
& Minnesota Division of your railroad to the cities of St. Paul and 
Minneapolis, and that you substitute therefor the tariff reecom- 
mended, published, and posted by said Railroad and Warehouse 
Commission, to wit, the tariff of which a certified copy is hereto an- 
nexed, marked “ Exhibit D,” and made a part hereof, and that you 
adopt, in heu of the charges heretofore made by you for the trans 
portation of milk from Owatonna and Faribault to St. Paul and 
Minneapolis, the rates and charges therein declared by said commis- 
sion to be equal and re asonable, to wit, two and one-half cents per 
rallon in ten-gallon cans from either the Owatonna station or the 
Faribault station to either St. Paul and [or] Minneapolis, or show 
‘ause before the said supreme court, at the court-room thereof, in 
the capitol, at the city of St. Paul, in the State of Minnesota, on 
Wednesday, the 14th day of December, A. D. 1587, at 9.50 o'clock in 
the forenoon of that day, why you have not done so, and that you 
then and there make return to this writ, with your certificate on 
such return of having done as you are commanded. Hereof fail not. 

Witness the Hon. James Gillillan, chief justice of the supreme 
court aforesaid, and the seal of said court, at St. Paul, this 6th day 
of December, A. D. 1887. 

[Seal of the Supreme Court, State of Miniesota. ] 
J. D. JONES, 
Clerk of Supreme Court. 
MOSES E. CLAPP, 
Attorney General. 

A. D. KEYES 

J. M. BURLINGAME, 

Of Counsel with Att'y Gen'l. 
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the rates and charges which said commission declared to be equal 
and reasonable, a certified copy of which said report is hereto an- 
nexed, marked “ Exhibit C,” and made a part hereof; 

That said report of said investigation so made by said commission 
was duly entered of record and a copy thereof duly furnished to 
said Boards of ‘Trade Union, and a copy thereof duly delivered on the 
4th day of August, 1887, to the said Chicago, Milwaukee & St. Paul 
Railway Company, together with a notice to said common carrier to 
desist from charging or receiving such unequal and unreasonable 

rates for such services; 
9 That the said commission, on the 4th day of August, 1887, 

in writing, duly informed the said Chicago, Milwaukee & St. 
Paul Railway Company in what respect such tariff of rates, fares, 
and charges was and is unequal and unreasonable, and on said last- 
named day duly recommended in writing to said railway company 
what tariff should be substituted therefor, to wit, the tariff so found 
equal and reasonable by said commission as aforesaid ; 

That said common carrier neglected and refused for more than 
ten days after such notice to substitute such tariff of rates, fares, and 
charges or to adopt the same, as recommended by said commission; 
and said commission thereupon duly published the tariff of rates, 
fares, and charges which they had declared to be equal and reason- 
able and caused the same to be duly posted at the station of said 
railway company, in said city of Faribault, on the 14th day of Octo- 
ber, 1587, and at all the regular stations on the line of such common 
carrier in this State prior to the 12th day of November, 1857, and 
in all things duly complied with the statute in such cases made and 
provided ; 

That a certified copy of the tariff so made, published, and posted 
by said commission as aforesaid is hereto annexed, marked “ Ex- 
hibit D,” and made a part hereof ; 

That said common carrier has at all times neglected and refused 
and still does neglect and refuse to carry out such recommendation 
so made, published, and posted by said commission as aforesaid ; 

That said common carrier still continues to charge three cents per 
gallon for the transportation of milk in ten-gallon cans from Owa- 
tonna and Faribault to St. Paul and Minneapolis, and that said 
charge is unequal, unreasonable, and excessive ; 

That two and one-half cents per gallon for the transportation of 
milk by said common carrier in ten-gallon cans from said Owatonna 
and Faribault to St. Paul and Minneapolis is the maximum rea- 
sopable charge for such service, and that any rate therefor in excess 
of said two and one-half cents per gallon in ten-gallon cans is un- 
equal, unreasonable, and excessive; 

That three cents per gallon in ten-gallon cans is a higher rate 
than is charged for the same distances on passenger trains by any 
express company or by any other railroad company in the State of 
Minnesota engaged in transporting milk to St. Paul or Minneapolis ; 

That two and one-half cents per gallon in ten-gallon cans is the 
highest rate charged for like distances on passenger trains by any 
such company ; 
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That the milk transported by the Chicago, Milwaukee & St. Paul 
Railway Company over the said Iowa «& Minnesota Division to the 
cities of St. Paul and Minneapolis, large quantities of which are 
shipped from Faribault, is so transported by said company on “ 
passenger train which runs daily from said Owatonna to said S 
Paul and Minneapolis ; 

That said railway company, by means of said excessive charges, 
subjects the traffic in milk at Faribault and Owatonna to undue and 
unreasonable prejudice and disadvantage, and there is no plain, 
speedy, or adequate remedy in the ordinary course of law : 

Now, therefore, we, being willing that full and speedy justice be 
done in this behalf, do hereby command you, the Chicago, Milwau- 
kee & St. Paul Railway Company, that, immedi: ately aiter the re- 
ceipt of a copy of this writ, vou comply with the requirements of 
the recommendation and order made on the 4th day of August, 1587, 
by the Railroad and Warehouse Commission of the State of Minnesot: n, 

a certified copy of which said recommendation and order is 

10 hereto annexed, marked “ Exhibit C,” and made a part hereof, 
and that you change your tariff of rates and charges for the 
transportation of milk from Owatonna and Faribault over the lowa 
& Minnesota Division of your railroad to the cities of St. Paul and 
Minneapolis, and that you substitute therefor the tariff recom- 
mended, published, and posted by said Railroad and Warehouse 
Commission, to wit, the tariff of which a certified copy is hereto an- 
nexed, marked “ Exhibit D,” and made a part hereof, and that you 
adopt, in lieu of the charges heretofore made by you for the trans 
portation of milk from Owatonna and Faribault to St. Paul and 
Minneapolis, the rates and charges therein declared by said commnis- 
sion to be equal and reasonable, to wit, two and one-half cents per 
gallon in ten-gallon cans from either the Owatonna station or the 
Faribault station to either St. Paul and [or] Minneapolis, or show 
sause before the said supreme court, at the court-room thereof, in 
the capitol, at the city of St. Paul, in the State of Minnesota, on 
Wednesday, the 14th d: ay of December, A. D. 1887, at 9.50 o’cloce k in 
the forenoon of that day, why you have not done so, and that you 
then and there make return to this writ, with your certificate on 
such return of having done as you are commanded. Hereof fail not. 

Witness the Hon. James Gilfillan, chief justice of the supreme 
court aforesaid, and the seal of said court, at St. Paul, this 6th day 
of December, A. D. 1887. 

[Seal of the Supreme Court, State of Minuesota. ] 
J. D. JONES, 
Clerk of Supreme Court. 
MOSES E. CLAPP, 
Attorney General. 
. D. KEYES, 

J. M. BURLINGAME, 

Of Counsel with Att'y Gen'l. 
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‘ EXHIsBiT A.” 


To the Railroad and Warehouse Commission of the State of Minne- 
sota: 


Your petitioner, The Boards of Trade Union of Farmington 
Northfield, Faribault, and Owatonna, in the State of Minnesota, com- 
plains of the Chicago, Milwaukee & St. Paul Railroad Company and 
alleges— 

That your petitioner is an association duly organized and com- 
posed of the boards of trade of Farmington, Northfield, Faribault, 
and Owatonna, in the State of Minnesota. 

That the Chicago, Milwaukee & St. Paul Railroad Company is a 
common carrier engaged in the transportation of property wholly 
by railroad for carriage or shipment from Owatonna, Faribault, 
Dundas, Northfield,-and Farmington to the cities of St. Paul and 
Minneapolis, each and all of said places being within the State of 
Minnesota. 

That the charges made by said common carrier for their services 
rendered in the transportation of milk from said Owatonna, Fari- 
bault, Dundas, Northfield, and Farmington to said cities of St. Paul 
and Minneapolis are unequal and unreasonable. 

That said common carrier charges four cents per gallon for the 
transportation of milk from Owatonna to St. Paul and Minneapolis 
and three cents per gallon for transporting the same from Faribault, 
Dundas, Northfield, and Farmington to St. Paul and Minneapolis. 

That such charges are unreasonably high and subject the traffic 
in milk between said points to unreasonable prejudice and disadyan- 

tage. 
11 Wherefore your petitioner prays that such rates be declared 
unreasonable, and that said common carrier be compelled to 
change the same and adopt such rates and charges as said commis- 
sion shall declare to be equal and reasonable. 
A. D. KEYES, 
Petitioner's Attorney, Faribault, Minn. 


STATE OF MINNESOTA, } 
’ . . > SS 
County of Rice, igs 


QO. I. Perkins, being first duly sworn, deposes and says that he is 
the president of the Boards of Trade Union of Farmington, North- 
field, Faribault,and Owatonna, the petitioner herein; that deponent 
has read the foregoing petition and knows the contents thereof, and 
that the same is true to the best of his knowledge, information, and 
belief. : 

O. F. PERKINS. 


Subscribed and sworn to before me this 22d day of June, 1887. 
[ NOTARIAL SEAL. | A. D. KEYES, 
Notary Public. 
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STATE OF MINNESOTA, | 
’ Boa, 8S - 
County of Ramsey, fj 


I, E.S. Warner, secretary of the Railroad and Warehouse Com- 
inission of the State of Minnesota, hereby certify that the foregoing 
copy of the petition made by the Boards of Trade Union of Farming- 
ton, Northfield, Dundas, Faribault, and Owatonna, and filed with 
said commission on the 22d day of June, 1887,and now of record in 
the office of said commission, which said copy is marked “ Ex. A,” 
has been compared by me with the original now on file in said 
office, and that the same is a true and correct transcript therefrom. 

Witness my hand and the official seal of said commission this 6th 
day of December, 1887. 

[Seal Railroad and Warehouse Commissioners, State of Minn.] 


E. S. WARNER, Secretary. 
“Exarpir 6.” 
J. F. Tucker, ass’t gen’l manager. 


Cuicaco, MItwAuKEE & Sr. Paut Ratiway, 
GENERAL MANAGER'S OFFICE, 
MILWAUKEE, 6, 30, 1887. 
Kk. S. Warner, Esq., secretary. 


Dear Sir: I have your favor of the 29th—complaint as to milk 
rates being unreasonable and unequal. 

They may be unequal if unreasonable. They are unreasonably 
low for the service performed—by passenger train—and are 25 per 
cent. less than the same commodity is charged into New York, with 
longer distances and hundred times larger volume in favor of New 
York. Iam frank to say it is hard to appreciate complaints from 
boards of trade that 4; of a cent per gallon on milk handled on pas- 
senger train one mile isunreasonable. With what is the comparison 
made that enables such a conclusion ? 

It’s not first-class rates by freight train, and was made low to en- 
courage the trade, under the hope and promise that when the trade 
were fostered it would be advanced. This, as usual, has been for- 
gotten. 

Yours truly, J. F. TUCKER. 


12 STATE OF MINNESOTA, | 


. : 88: 
County of Ra msey, J 


I, E.S. Warner, secretary of the Railroad and Warehouse Commis- 
sion of the State of Minnesota, hereby certify that the foregoing 
copy of the answer made by the Chicago, Milwaukee & St. Paul 
Railway Company to the petition of the Boards of Trade Union of 
Farmington, Northfield, Dundas, Faribault, and Owatonna, and 
now on file in the oftice of said commission, which said copy, is 


2—1113 


10 THE CHICAGO, MILWAUKEE & ST. PAUL RAILWAY CO. VS. 


marked “ Exhibit B,” has been compared by me with the original, 
and the same is a true and correct transcript therefrom. 

Witness my hand and the official seal of said commission this 
6th day of December, 1857. 

[Seal Railroad and Warehouse Commissioners State of Minn. ] 


E. 8S. WARNER, Secretary. 
“ EXHIBIT C.” 


STATE OF MINNESOTA, 
Orrice OF BoaRD OF 
RAILROAD AND WAREHOUSE COMMISSIONERS, 
Pau, August 4, 1887. 
To the Chicago, Milwaukee & St. Paul Railway Company. 

GENTLEMEN: Itappearing from your schedule of rates and charges 
for the transportation of milk over and upon the Iowa and Minne- 
sota Division of yqur road that you charge, collect, and receive for 
the transportation of milk over and upon said line from Owatonna 

‘ and Faribault to the cities of St. Paul and Minneapolis three cents 
per gallon, in teu-gallon cans, and from Dundas, Northfield, and 
Farmington to said cities of St. Paul and Minneapolis two and one- 
half cents per gallon, in cans of like capacity, and complaint hav- 
ing been made that such rates and charges are unequal and un- 
reasonable, and that the services performed by you in such trans- 
portation are not reasonably worth the said sums charged therefor ; 
and this commission having thereupon, pursuant to the provisions 
of section eight of an act entitled “An act to regulate common car- 
riers, and creating the Railroad and Warehouse Commission of the 
State of Minnesota and defining the duties of such commission in 
relation to common carriers,” approved March 7, 1887, examined 
the cause and reasonableness of said complaint, and finding, pur- 
suant tosubdivision (¢) of said section, that your said tariff of rates, 
so far as appertains to the transportation of milk to the cities of St. 
Paul and Minneapolis from the other places above named and in- 
somuch as said tariff provides for or requires the charging or col- 
lection of a greater compensation than two and one-half cents per 
gallon, is unreasonable and excessive : 

Therefore said commission recommends and directs that you, the 
said Chicago, Milwaukee & St. Paul Railway Company, shall alter 
and change your said schedule by the adoption and substitution of 
a rate not to exceed two and one-half cents per gallon for the serv- 
ices aforesaid from the cities of Owatonna and Faribault, or either 
of them, to said St. Paul and Minneapolis. 

The commission, as at present advised, approves of the custom 
and arrangement which, it is informed, has been adopted and is 
now in use by the Minnesota & Northwestern R. R. Co., of collect- 
ing two and one-half cents per gallon on all milk transported by 
it, regardless of distance; but this expression of opinion is no part 
of the deci ision, notice, or order in this case. 

By order of the Railroad and Warehouse Commission : 

Kk. S. WARNER, Secretary. 
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I, E. S. Warner, secretary of the Railroad and Warehouse Com- 
mission of the State of Minnesota, hereby certify that the foregoing 
copy of the report, recommendation, and order made by said com- 
mission on the 4th day of August, 1887, in the matter of the petition 
and complaint of The Boards of Trade Union of Farmington, North- 
field, Dundas, Faribault, and Owatonna against The Chicago, Mil- 
waukee & St. Paul Railway Company, and now of record in the office 
of said commission, which said copy, is marked “ Exhibit C,” has 
been compared by me with the original, and the same is a true and 
correct transcript therefrom. 

Witness my hand and official seal of said commission this 6th day 
| of December, 1887. 

[Seal Railroad and Warehouse Commissioners State of Minn, ] 


i. S. WARNER, Secretary. 
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(“ Exuipit D.”) 
Chicago, Milwaukee & St. Paul Railway Company. 
(lowa & Minnesota Division.) 


Freight Tariff on Milk from Owatonna and Faribault to St. Paul and 
Minneapolis, Taking Ejfect October 15th, 1887. 


STaTE OF MINNESOTA, 
| OFFICE OF RAIL ROAD AND W ane HOUSE COMMISSION, 
, PAUL. October 13, LSS5. 


Whereas at a regular meeting of oe Relhusd and Warehouse 
) Commission of the State of Minnesota, held at the office of the said 
commission, in the city of St. Paul, on the 4th day of August last, 
and pursuant to section eight (8) of chapter ten (10) of the Ge neral 
Laws of said State passed and enacted at the 25th session of the 
Legislature thereof, A. D. 1887, a notice or order was made and issued 
by ‘said commission and duly served upon said company, of which 
the following is a copy, namely: 


To the Chicago, Milwaukee & St. Paul Railway Company. 
GENTLEMEN: It appearing from your schedule of rates and charges 
for the transportation of milk over and upon the lowa & Minnesota 
Division of vour road that you charge, collect, and receive for the 
transport: ition of milk over and upon said line from Owatonna and 
Faribault to the cities of St. Paul and Minne: apolis three cents per 
gallon, in ten-gallon cans, and from Dundas, Northfield, and Farm- 
steer to said eities of St. Paul and Minneapolis two and a half 
cents per gallon, in cans of like capacity, and complaint having been 
made that such rates and charges are unequal and unreasonable, 
and that the services performed by you in such transportation are 
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not reasonably worth said sums charged therefor; and this commis- 
sion having thereupon, pursuant to the provisions of section 8 of an 
act entitled “An act to regulate common carriers, and creating the 
Railroad and Warehouse Commission of the State of Minnesota and 
defining the duties of such commission in relation to common car- 
riers,” approved March 7, 1887, examined the cause and reasonable- 

ness of said complaint, and finding, pursuant to subdivision 
14 (e) of said section, that your said tariff of rates, so far as ap- 

pertains to the transportation of milk to the cities of St. Paul 
and Minneapolis from the other places above named and insomuch 
as said tariff provides for or requires the charging or collecting of a 
greater compensation than two and one-half cents per gallop, is un- 
reasonable and excessive: 

Therefore said commission recommends and directs that you, the 
said Chicago, Milwaukee and St. Paul Railway Company, shall alter 
and change your schedule by the adoption and substitution of a rate 
of not to exceed two and one-half cents per gallon for the service 
aforesaid from the cities of Owatonna and Faribault, or ‘either of 
them, to said St. Paul and Minneapolis. 

The commission, as at present advised, approves the custom and 
arrangement which, it is informed, has been adopted and is now in 
use by the Minnesota & Northwestern R. R. Co., of collecting two 
and one-half cents per gallon on all milk transported by it, regard- 
less of distance; but this expression of opinion is no part of the 
decision, notice, or order in this ease. : 

By order of the Railroad and Warehouse Commission : 

k. S. WARNER, Secretary. 


And whereas said railway company have for more than ten days 
since the service of said order upon them as aforesaid neglected and 
refused to substitute such tariff of rates or to adopt such rate and 
charge as in and !)y said notice and order said company was recom- 
mended and directed to do, and do still so neglect and refuse: 

Now, therefore, we, the said commission, do hereby publish and 
declare the said tariff of rates and the said charges for such trans- 
portation, namely, two and one-half cents per gallon, in ten (10) 
gallon cans, from either the Owatonna station or the Faribault sta- 
tion, on said road, to either the city of St. Paul or Minneapolis, as 
and to be the legal, equal, and reasonable maximum charge and 
compensation for such service, and that the same is now in force 
and effect in lieu and place of the charges and compensation here- 
tofore demanded and received therefor by said railway company. 

By order of the Railroad and Warehouse Commission: 

[SEAL. | Kk. S. WARNER, Secretary. 


STATE OF MINNESOTA, | 
County of Ramsey, j 


[, E.S. Warner, secretary of the Railroad and Warehouse Commis- 
sion of the State of Minnesota, hereby certify that the foregoing 
copy of the tariff recommended, published, aud posted by said com- 
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mission in the matter of the petition and complaint of the Boards 
of Trade Union of Farmington, Northfield, Dundas, Faribault, and 
Owatonna against The Chicago, Milwaukee & St. Paul Railway Com- 
pany, which said copy is marked “ Exhibit D,” has been compared 
by me with the original now on file and of record in the office of 
said commission, and that the same is a true and correct transcript 
therefrom. 


Witness my hand and official seal of said commission this 6th day 
of December, 1887. 
[ SEAL. | EK. S. WARNER, Secretary. 


STATE OF MINNESOTA, | 
~ ' | 88: 
County of Ramsey, } 
A. K. Tiesberg, being first duly sworn, deposes and says 
15 that at St. Paul, in said county of Ramsey and State of Min- 
nesota,on the 6th day of December, A. D. 1887, he served the 
within and foregoing writ on the Chicago, Milwaukee and St. Paul 
Railway Company by then and there exhibiting said writ and the 
endorsements thereon to J. C. Boyden, the general Northwestern 
freight agent of said company, and by then and there delivering to 
and leaving with him a trae and correct copy of said writ and of 
the allowance thereof and of the order and direction of the court 
endorsed thereon, and that deponent knows that the said J. C. Boy- 
den is the identical person mentioned and referred to in said en- 
dorsement. Deponent further says that at the same time and place 
he delivered to and left with the said J. C. Boyden a true and cor- 
rect copy of the application mentioned and referred to in said writ. 

A. kK. TIESBERG. 


Subscribed and sworn to before me this 6th day of Dee., 1887. 
[ NOTARIAL SEAL. | VICTOR HJORTSBERG, 
Notary Public, Minn. 


16 (Endorsed:) 5179. ‘State of Minnesota supreme court. 

The State of Minnesota ex rel. The Railroad and Warehouse 
Commission of the State of Minnesota, relator, against The ¢ ‘hicago, 
Milwaukee & St. Paul Railway Company, respondent. Alternative 
writ of mandamus. An application for the within writ having been 
made and filed in this court by the Railroad and Warehouse Com- 
mission of the State of Minnesota, the court hereby allows said writ 
and designates the 14th day of December, 1587, at 9.50 o'clock in 
the forenoon, as the return day thereof, and directs that said writ be 
served on the Chicago, Milwaukee & St. Paul Railway Co. by ex- 
hibiting the said writ and this endorsement to J. C. Boyden, the 
general Northwestern freight agent of said company, and by deliver- 
ing to and leaving with him a true and correct copy of said writ 
and of the allowance thereof and of this order and direction of the 
court endorsed thereon at least five days before the return day 
thereof. James Gilfillan, chief justice. Dated December 6, 1887. 
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Moses E. Clapp, attorney general. A. D. Keves, J. M. Burlingame, 
of counsel. Filed Dec. 6th, 1887. J. D. Jones, clerk. 

17 (Endorsed :) State of Minnesota, supreme court. The State 
of Minnesota ex rel. The Railroad and Warehouse Commission 

of the State of Minnesota, relator, against The Chicago, Milwaukee & 

St. Paul Railway Company, respondent. Application for writ of 

mandamus. Moses FE. Clapp, attorney general. A. D. Keyes, J. M. 

Burlingame, of counsel. Tiled Dee. 6, 1887. J. D. Jones, clerk. 


18 To the supreme court of the State of Minnesota: 

The Railroad and Warehouse Commission of the State of 
Minnesota, by Moses E. Clapp, the attorney general of said State, 
hereby makes application to the supreme court of the State of Minne- 
sota for a writ of mandamus, to be issued by any judge of said court 
and directed to the Chicago, Milwaukee & St. Paul Railway Com- 
pany, to compel said railway company to comply with the recom- 
mendation made to said company by said commission to change its 
tariff of rates on milk from the cities of Owatonna and Faribault, in 
the State of Minnesota, to the cities of St. Paul and Minneapolis, in 
said State, which said tariff said commission finds to be unequal and 
unreasonable, and to substitute therefor the tariff recommended by 
said commission, and to adopt the rates declared by said commission 
to be equal and reasonable; and as ground for such writ the said 
commission hereby relates and gives the court here to understand 
and be informed— 

That The Railroad and Warehouse Commission of the State of 
Minnesota, the relator herein, is and during all the time hereinafter 
mentioned has been composed of three commissioners, consisting of 
Horace Austin, the chairman thereof, John L. Gibbs, and George L. 
Becker, who were each duly appointed as such by the Governor of 
said State, and who, before entering upon the duties of his said office, 
did each duly make, subseribe, and file with the secretary of state 
an affidavit in the form prescribed by section 3 of chapter 188 of the 
General Laws of 1885, entitled “An act for the regulation of railroad 
companies,’ approved March 5, 1885, and who did each, as required 
by said section of said act, duly enter into bonds, with security ap- 
proved by said Governor, in the sum of twenty thousand dollars, 
conditioned for the faithful performance of his duties as such com- 
missioner, and who now are and during all the time hereinafter 
inentioned have been duly appointed, qualified, and acting as such 
commissioners. 

That E.S. Warner is and during all the time hereinafter men- 
tioned has been the secretary and A. K. Tiesberg is and during all 
the said time has been the clerk of said commission, each duly ap- 
pointed, qualified, and acting as such. 

That said commission is empowered, authorized, and directed by 
chapter 10 of the General Laws of 1887, in case such commission 
shall at any time find that any part of the tariffs of rates, fares, 
charges, or classifications filed and published, as provided in said 
chapter, by any common carrier subject to the provisions of said act 
are unequal or unreasonable, to compel such common carrier to 
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change the same and adopt such rate, fare, charge, or classification 
as said commission shall declare to be equal and reasonable ; to 
which end said commission is required by the terms of said act to 
inform, in writing, such common carrier in what respect such tariff 
of rates, fares, charges, or classifications are unequal and unreason- 
able, and to recommend what tariffs shall be substituted therefor. 

That said chapter 10 also provides that if any common carrier 

shall refuse or neglect to carry out such recommendation 
19 made and published by said commission, as therein provided, 

such common e¢arrier shall be subject to a writ of mandamus, 
to be issued by any judge of the supretne court upon application of 
the commission, to compel compliance with the recommendation of 
such commission, and that upon the hearing of any application for 
the enforcement of any such order or recommendation made by the. 
commission the court shall have jurisdiction to examine the whole 
matter in controversy, including matters of fact as well as questions 
of law. 

That the Chicago, Milwaukee & St. Paul Railway Company is 
and during all the time hereinafter mentioned has been a corpora- 
tion duly organized and created under and by virtue of the laws of 
the State of Wisconsin, and is and has been during all said time a 
common carrier engaged in the transportation of property wholly 
by railroad from Owatonna, Faribault, Dundas, Northfield, and 
Farmington, in the State of Minnesota, to the cities of St. Paul and 
Minneapolis, in the State of Minnesota. 

That said railway company owns and operates a line of railroad 
extending from Calmar, in the State of lowa,to Le Roy, in the State 
of Minnesota, and from said Le Roy, through said Owatonna and 
Faribault, to said St. Paul and Minneapolis, which said line of rail- 
road, extending, as aforesaid, froin Calmar, in the State of lowa, to 
St. Paul and Minneapolis, in the State of Minnesota, is commonly 
known and called the “Iowa & Minnesota Division,” and that all 
that part thereof which extends from said Le Roy to said St. Paul 
and Minneapolis is wholly within the State of Minnesota. 

That the said Chicago, Milwaukee & St. Paul Railway Company, 
as such corporation and as such common carrier, enjoys the right of 
way from said Le Roy, in the State of Minnesota, through said Owa- 
tonna and Faribault, to said cities of St. Paul and Minneapolis in 
pursuance of the provisions of section 4, article 10, of the constitu- 
tion of the State of Minnesota, and is bound to carry the mineral, 
agricultural, and other productious or manufactures on equal and 
reasonable terms. 

That the Boards of Trade Union of Farmington, Northfield, Fari- 
bault, and Owatonna is and during all the time hereinafter men- 
tioned hus been an association duly organized and composed of the 
boards of trade of Farinington, Northtield, Faribault, and Owa- 
tonna. 

That said Boards of Trade Union on the 22d day of June, 1587, 
made and filed with said commission a petition in writing, whereby 
said Boards of Trade Union complained, among other things, that the 
said Chicago, Milwaukee & St. Paul Railway Company is a common 
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carrier engaged in the transportation of property wholly by railroad 
for a carriage or shipment from Owatonna, Faribault, Dundas, 
Northfield, and Farmington to the cities of St. Paul and Minneapo- 
lis, each and all of said place s be ing within the State of \[innesota, 
and that the charges made vy ial common carrier for the services 
rendered in the transportat yn of milk from said Owatonna, Fari- 
bault. Dundas, Northfield, and Farmington to said cities of St. Paul 
and Minneapolis are unequal and unreasonable, and that said com- 
mon carrier charges four cents per gallon for the transportation of 


milk from Owatonna to St. Paul and Minneapolis and three cents 
per gallon for transporting the same from Faribault, Dundas, North- 
field, and Farmington to St. Paul and Minneapolis, and that such 
charges are unreasonably high and subject the traffic in milk be- 
| le prejudice and disadvantage, and 
isonable, and that said 
COMMON Ca r ; ie same and adopt such 

rates and charges as said commission should declare to be 
20 equal and reasonable, a certified copy of which said petition Is 
hereto attached, marked “ Exhibit A,” and made a part 
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That upon the making and filing of such petition a statement of 
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the charges thus made by the Boards of Trade Union aforesaid was, 
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+} " - ] i. 4 Dison 1 P , es «4 — 
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after, to wit,on the 15th day of July, 1887, at ten o'clock in the tore- 
,whi | | ed by said commission and 
said company duly notified thereof; that said common carrier did 
not satisfv such complaint within the time specified, but, on the 
contrary, made and filed with said commission its written answer 
thereto, a certified copy of which said answer is hereto annexed, 
marked “ Exhi : 


L hat at the time and place appointed DV said commission for the 


} . ' “ . " . . . 
hearing of said petition, to wit, at the office of said commission, In 
, AF ‘ P ° rT) ; . . ° . : 
the capitol, in the city of St. Paul, in the State of Minnesota, on the 


l: : 1 : yclock in the forenoon, the Chicago, 
Mils aukee & St. Paul Raliway C mpany appeared, by J. A. Chand- 
2 A its d ily autnorized agent in that behalf, and the Boards of 
rade Union, by its attorney, A. D. Keyes, and the commission 
thereupon proceeded to investigate the complaint made by said 
petitioner; that au investigation of the rates charged by said rail- 
road company tor their services rendered and to be rendered in the 
transportation of milk from said Owatonna, Faribault, Dundas 

Northfield, and Farmington, over the said Iowa «& Minnesota Divis- 
10n, to sald cities of St. Paul and Minneapolis was thereupon duly 
made ary comnmnninton, and said commission, upon such investi- 
gation, found that said common carrier charges and demands 
for the ~ae toear has of milk over said lowa & Minnesota Division 
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from Owatonna and Faribault, in the State of Minnesota, to said 
citiesof St. Paul and Minneapolis three cents per gallon in ten-gallon 
cans, and that such rates and charges for such services were and are 
unequal and unreasonable, and duly found that the tariff of rates 
for the transportation of milk from said Owatonna and Faribault to 
said cities of St. Paul and Minneapolis filed and published by said 
railroad company, as provided by chapter 10 of the General Laws of 
1887, were and are unequal and unreasonable, and duly declared 
that a rate of two and one-half cents per gallon in ten-gallon cans 
was and is an equal and reasonable rate for such services ; that said 
commission, after completing said investigation, to wit, on the 4th 
day of August, 1887, duly made a report in writing in respect 
thereto, which said report included the findings of fact upon which 
the conclusions of the commission were based, together with the 
recommendation of the commission as to what tariff should be sub- 
stituted for the tariff so found unequal and unreasonable as afore- 
said, and alsoa specification of the rates and charges which said 
commission declared to be equal and reasonable, a certified copy of 
which said report is hereto annexed, marked “ Exhibit C,” and made 
a part hereof. 

That said report of said investigation so made by said commission 
was duly entered of record and a copy thereof duly furnished to said 
Boards of Trade Union and a copy thereof duly delivered on the 
4th day of August, 1887, to the said Chicago, Milwaukee & St. Paul 
Railway Company, together with a notice to said common carrier 
to desist from charging or receiving such unequal and unreasonable 

rates for such services. 
21 That the said commission, on the 4th day of August, 1887, 

in writing, duly informed the said Chicago, Milwaukee «& St. 
Paul Railway Company in what respect such tariff of rates, fares, 
and charges was and is unequal and unreasonable. and on said last- 
named day duly recommended in writing to said railway company 
what tariff should be substituted therefor, to wit, the tariff so found 
equal and reasonable by said commission as aforesaid. 

That said common carrier neglected and refused for more than 
ten days after such notice to substitute such tariff of rates, fares, 
and charges, or to adopt the same as recommended by said com- 
mission, and said commission thereupon duly published the tariff 
of rates, fares, and charges which they had declared to be equal and 
reasonable, and caused the same to be duly posted at the station of 
said railway company in the said city of Faribault on the l4th day 
of Octcber, 1887, and at all the regular stations on the line of such 
common carrier in this State prior to the 12th day of November, 
1887, and in all things duly complied with the statute in such case 
made and provided. 

That acertified copy of the tariff so made, published, and posted 
by said commission as aforesaid is hereto annexed, marked “ Ex- 
hibit D” and made a part hereof. 

That said common carrier has at all times neglected and refused, 
and still does neglect and refuse, to carry out such recommendation 
so made, published, and posted by said commission as aforesaid. 


o—llls 
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That said common carrier still continues to charge three cents 
per gallon for the transportation of milk in ten-gallon cans from 
Owatonna and Faribault to St. Paul and Minneapolis, and that said 
charge is unequal, unreasonable, and excessive. 

That two and one-half cents per gallon for the transportation of 
milk by said common carrier in ten-gallon cans from said Owa- 
tonna and Faribault to St. Paul and Minneapolis is the maximum 
reasonable charge for such service, and that any rate therefor in ex- 
cess of said two ond one-half cents per gallon in ten-gallon cans is 
unequal, unreasonable, and excessive. 

‘That three cents per gallon in ten-gallon cans is a higher rate than 
is charged tor the same distances on passenger trains by any express 
company or by any other railroad company in the State of Minne- 
sota engaged in transporting milk to St. Paul or Minneapolis. 

That two and one-half cents per gallon in ten-gallon cans is the 

hest rate charged for like distances on passenger trains by any 
ch company. 
Th: it the milk transported by the Chicago, Milwaukee & St. Paul 
Railway Company over the said Iowa & Minnesota Division to the 
cities of St. Paul and Minneapolis, large quantities of which are 
shipped from Faribault, is so transported by said company on a pas- 
senger train which runs daily from said Owatonna to said St. Paul 
and Minneapolis. 

That said railway company, by means of said excessive charges, 
subjects the traffic in milk at Faribault and Owatonna to undueand 
unreasonable prejudice and disadvantage, and there’ is no plain, 
speedy, or adequate remedy in the ordinary course of law. 


i . » 
Wherefore the Ratlroad _ Warehouse Commission of the State 
of Mir nnesota prays vies it al _ rnative writ of mandamus may be 
Issued out of an ider the al of the supreme court of the State 


? 


of Mitiaeete. directed to the Chicago, Milwaukee & St. Paul Rail- 
way Company, and commanding the said Chicago, Milwaukee & St. 
Paul Railway Company, immediately after the receipt of a copy of 
said writ, to comply with the requirements of the recommendation 
and order made by the Railroad and W arehouse Commission 
of the State of Minnesota on the 4th day of August, 15S7,a 
certified copy of which said recommendation and order is 
hereto annexed, marked “ Exhibit C,” and made a part hereof, and 
to change its tariff of rates and charges for the transportation of 
milk over its lowa & Minne sota Divisions from Owatonna and Fari- 
bault to the cities of St. Paul — Minneapolis, and to substitute 
therefor the tariff recommende d, published, and posted by said Rail- 
road and Warehouse Commission, to — the tariff of which a certi- 
hed copy is hereto annexed, marked “ Exhibit D,” and made a 
part hereof, and to adopt in lieu of the charges heretofore made by 
said company for the transportation of milk from Owatonna and 
Faribault to St. Paul and Minneapolis the rates and charges therein 
declared by said commission to be equal and reasonable, to wit, two 
and one-half cents per gallon, in ten-gallon cans, from either the Owa- 
tonna station or the Faribault station to either St. Paul or Minneapolis, 
or to show cause before said court, at a time and place to be specified 


a am 
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in said writ, why said company has not done so, and that said com- 
pany then and there make its return to said writ, with its certificate 
on such return of having done as it is commanded. 

In testimony whereof the Railroad and Warehouse Commission 
of the State of Minnesota has caused this application to be signed by 
its chairman and the official seal thereof to be hereto affixed this 
6th day of December, A. D. 1887. 

[Seal Railroad and Warehouse Commissioners, State of Minnestoa. | 
HORACE AUSTIN, Chairman. 
MOSES E. CLAPP, 
Attorney General. 
A. D. KEYES, 
J. M. BURLINGAME, 
Of Counsel with Atty Gen'l. 


STATE OF MINNESOTA, | 
¥ , 4 88 . 
County of Itamsey, 


Horace Austin, being first duly sworn, deposes and says that he is 
the chairman of the Railroad and Warehouse Commission of the 
State of Minnesota; that he has read the foregoing application and 
knows the contents thereof, and that the same is true to the best of 
his knowledge, information, and belief. 

HORACE AUSTIN. 


Subscribed and sworn to before me this 6th day of December, 1887. 
[ Notarial Seal, Ramsey County, Minn.] 
Ww H. A NGELL, 
Notary Public. 


“Exaipit A.” 


To the Railroad and Warehouse Commission of the State of Minne- 
sota: 

Your petittoner, The Boards of Trade Union of Farmington, North- 
field, Faribault, and Owatonna, in the State of Minnesota, complains 
of the Chicago, Milwaukee & St. Paul Railroad Company, and al- 
leges— 

"That your petitioner is an association duly organized, and com- 
posed of the boards of trade of Farmington, Northfield, Faribault, 
and Owatonna, in the State of Minnesota. 

That the Chicago, Milwaukee & St. Paul Railroad Com- 

23 pany is acommon ¢arrier engaged in the transportation of 

property wholly by railroad for a carriage or shipment from 

Owatonna, Faribault, Dundas, Northfield, and Farmington to the 

cities of St. Paul and Minneapolis, each and all of said places be- 
ing within the State of Minnesota. 

That the charges made by said common carrier for their services 
rendered in the transportation of milk from said Owatonna, Fari- 
bault, Dundas, Northfield, and Farmington to said cities of St. Paul 
and Minneapolis are unequal and unreasonable. 
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That said common carrier charges four cents per gallon for the 
transportation of milk from Owatonna to St. Paul and Minneapolis 
and three cents per gallon for transporting the same from Faribault, 
Dundas, Northfield, and Farmington to St. Paul and Minneapolis. 


That such charges are unreasonably high and subject the traffic 
in milk between said points to unreasonable prejudice and disad- 
vantage. 


Whe refore your petitioner prays that such rates be declared un- 
reasonable, and that said common carrier be compelled to change 
the same and adopt such rates and charges as said commission shall 
declare to be equal and reasonable 

Petitioner’s Attorney, Faribault, Minn. 


STATE OF MINNESOTA, | 
County of Rice, j 


eo * 


O. F. Perki ins, being first duly sworn, deposes and says that he is 
the president of the Boards of Trade Union of Farmington, North- 
field, Faribault and Owatenna, the petitioner herein; that depo- 
nent has read the foregoing petition and knows the contents thereof, 
and that the same is true to the best of his knowle dge, information, 


O. F. PERKINS. 


Subscribed and sworn to before me this 22d day of June, 1887. 
| NOTARIAL SEAL. | A. D. KEYES, 


Notary Public. 
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[, E. S. Warner, seeretary of the Railroad and Warehouse Commis- 
sion of the State of Minnesota, hereby certify that the foregoing 
copy of the petition made by the Boards of Trade Union of Farm- 
ingens Northfield, Dundas, Faribault, and Owatonna, and filed with 

| on on the 22d day of June, 1887, and now of record 
in the siiles of said commission, which said copy is marked “ Ex. 
A,” has been compared by me with the original now on file in said 
ofhce, and that the same is a true and correct ; transeri pt therefrom. 

Witness my hand and the official seal of said commission this 6th 
day of December, 1887. 


Sea! Ra ’ ul ina W areh isé (" NnmMissioners, =tate rf Min: 3 


E. S. WARNER, Secretary. 


ee _ 


ie 
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24 “ Exarsit B.” 
J. F. Tucker, ass’t gen’l manager. 


CuicaGco, MILwauKEE «& Sr. Paut Ratitway, 
GENERAL MANAGER'S OFFICE, 
MintwavKEE, 6, 30, 1887. 
E. S. Warner, Esq., secretary. 

Dear Str: I have your favor of the 29th—complaint as to milk 
rates being unreasonable and unequal. 

They may be unequal if unreasonable. They are unreasonably 
low for the service performed—by passenger train—and are 25 per 
cent. less than the same commodity is charged into New York, with 
longer distances and hundred times larger volume in favor of New 
York. Iam frank to say it is hard to appreciate complaints from 
boards of trade that ;'; of a cent per gallon on milk handled on pas- 
senger train one mile is unreasonable. With what is the comparison 
made that enables such a conclusion ? 

It’s not first-class rates by freight train, and was made low to en- 
courage the trade, under the hope and the promise that when the 
trade were [was] fostered it would be advanced. This, as usual, has 
been forgotten. 

Yours truly, J. F. TUCKER. 


STATE OF MINNESOTA, | | 
> 


. 8 6 
County of Ramsey, | 


I, E. S. Warner, secretary of the Railroad and Warehouse Commis- 
sion of. the State of Minnesota, hereby certify that the foregoing 
copy of the answer made by the Chicago, Milwaukee «& St. Paul 
Railway Company to the petition of the boards of Trade Union of 
Farmington, Northfield, Dundas, Faribault, and Owatonna, and now 
on file in the office of said commission, which copy is marked 
“ Exhibit B,” has been compared by me with the original, and that 
the same Is a true and correct transeript therefrom. 

Witness my band and the official seal of said commission this 6th 
day of December, 1887. 

[Seal Railroad and Warehouse Commissioners, State of Minn. | 


bk. Ss. WARNER, Secretary. 


“Exnuipit €” 


Strate oF MINNeEsova, Orrice or BoaRb or 
RAILROAD AND WAREHOUSE COMMISSIONERS, 
Sr. Pau, August 4, 1887. 

To the Chicago, Milwaukee & St. Paul Railway Company. 

GENTLEMEN : ‘It appearing from your schedule of rates and charges 
for the transportation of milk over and upon the Iowa & Minnesota 
Division of your road that you charge, collect, and receive for the 
transportation of milk over and upon said line from Owatonna and 
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Faribault to the cities of St. Paul and Minneapolis three cents per 
gallon, in ten-gallon cans, and from Dundas, Northfield, and Farm- 
ington to said cities of St. Paul and Minneapolis two and one-half 
cents per gallon, in cans of like capacity, and complaint having 
been made that such rates and charges are unequal and unreason- 
able, and that the services performed by you in such transportation 
are not reasonably worth the said sums charged therefor; and 
this commission having thereupon, pursuant to the provisions of 
section eight of an act entitled “An act to regulate common carriers, 


and creating the Railroad and Warehouse Commission of the ° 


o State of Minnesota and defining the duties of such commis- 

sion in relation to common carriers,” approved March 7, 1887, 
examined the cause and reasonableness of said complaint, and find- 
ing, pursuant to subdivision (e) of said section, that your said tariff 
of rates, so far as appertains to the transportation of milk to the 
cities of St. Paul and Minneapolis from the other places above 
named, and ifsomuch as said tariff provides for or requires the 
charging or collection of a greater compensation than two and one- 
half cents per gallon, is unreasonable and excessive: 

Therefore said commission recommends and directs that you, the 
said Chicago, Milwaukee & St. Paul Railway Company, shall alter 
and change your said schedule by the adoption and substitution of 
a rate not to exceed two and one-half cents per gallon for the serv- 
ices aforesaid from the cities of Owatonna and Faribault, or either 
of them, to said St. Paul and Minneapolis. 

The commission, as at present advised, approves of the custom 
and arrangement which, it is informed, has been adopted and is 
now in use by the Minnesota & Northwestern R. R. Co., of collect- 
ing two and one-half cents per gallon on all milk transported by it, 
regardless of distance; but this expression of opinion is no part of 
the decision, notice, or order in this case. 

By order of the Railroad and Warehouse Commission : 


E. S. WARNER, Secretary. 


») 


STATE OF MINNESOTA, | 
’ or ~ 83° 
County of Ramsey, | 


I, E. S. Warner, secretary of the Railroad and Warehouse Com- 
mission of the State of Minnesota, hereby certify that the foregoing 
copy of the report, recommendation, and order made by said 
commission on the 4th day of August, 1887,in the matter of the pe- 
tition and complaint of The Boards of Trade Union of Farmington, 
Northfield, Dundas, Faribault, and Owatonna against The Chicago, 
Milwaukee & St. Paul Railway Company, and now of record in the 
office of said commission, which said copy is marked “ Exhibit C,” 
has been compared by me with the original, and the same is a true 
and correct transcript therefrom. 

Witness my hand and official seal of said commission this 6th day 
of December, 1887. 

[Seal Railroad and Warehouse Commissioners, State of Minnesota. ] 


Ek. S. WARNER, Secretary. 


vk NN A 
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“ Exuipir D.” 
Chicago, Milwaukee & St. Paul Railway Company. 
(Iowa and Minnesota Division.) 


Freight Tariff on Milk from Owatonna and Faribault to St. Paul and 
Minneapolis, Taking Ejject October 15th, 1887. 


STATE OF MINNESOTA, 
OFFICE OF RAILROAD AND WAREHOUSE COMMISSION, 
‘Sr. Pau, October 13, 1887. 

Whereas at a regular meeting of the Railroad and Warehouse 
Commission of the State of Minnesota, held at the office of said 
commission, in the city of St. Paul, on the 4th day of August last, 
and pursuant to section eight (5) of chapter ten (10) of the General 
Laws of said State passed and enacted at the 25th session of the 
Legislature thereof, A. D. 1887, a notice or order was made and 
issued by said commission and duly served upon said com- 

26 pany, of which the following is a copy, namely : 


To the Chicago, Milwaukee & St. Paul Railway Company. 

GENTLEMEN: It appearing from your schedule of rates and charges 
for the transportation of milk over and upon the Iowa & Minnesota 
Division of vour road that you charge, collect, and receive for the 
transportation of milk over and upon said line from Owatonna and 
Faribault to the cities of St. Paul and Minneapolis three cents per 
gallon in ten-gullon cans, and from Dundas, Northfield, and Farm- 
ington to said cities of St. Paul and Minneapolis two and a half 
ceits per gallon in cans of like capacity, and complaint having 
been made that such rates and charges are unequal and unreason- 
able, and that the services performed by you in such transportation 
are not reasonably worth said sums charged therefor; and this com- 
mission having thereupon, pursuant to the provisions of section 8 
of an act entitled “An act to regulate common carriers, and creating 
the Railroad and Warehouse Commission of the State of Minnesota 
and defining the duties of such commission in relation to common 
‘arriers,” approved March 7, 1887, examined the eause and reason- 
ableness.of said complaint, and finding, pursuant to subdivision (¢) 
of said section, that your said tariff of rates, so far as appertains to 
the transportation of milk to the cities of St. Paul and Minneapolis 
from the other places above named, and Insomuch as said tariff 
provides for or requires the charging or collecting of a greater com- 
pensation than two and one-half cents per gallon, is unreasonable 
and excessive : 

Therefore said commission recommends and directs that you, that 
said Chicago, Milwaukee and St. Paul Railway Company, shall alter 
and change vour schedule by the adoption and substitution of a rate 
not to exceed two and one-half cents per gallon for the service afore- 
said from the cities of Owatonna and Faribault, or either of them, 
to said St. Paul and Minneapolis. 
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The commission, as at present advised, approves the custom and 
arrangement which, it is informed, has been adopted and is now in 
use by the Minnesota & Northwestern R. R. Co., of collecting two 
and one-half cents per gallon on all milk transported by it, regard- 
less of distance; but this expression of opinion is no part ofthe 
decision, notice, or order in this case. 

By order of the Railroad and Warehouse Commission: 

E. S. WARNER, Secretary. 


And whereas said railway company have for more than ten days 
since the service of said order upon them as atoresaid neglected and 
refused to substitute such tariff of rates, or to adopt such rate and 
charge as in and by said notice and order said company was recom- 
mended and directed to do, and do still so neglect and refuse: 

Now, therefore, we, the said commission, do hereby publish and 
declare the aid tariff of rates and the said charges for such trans- 
portation, namely, two and one-half cents per gallon in ten (10) gal- 
lon cans, from either the Owatonna station or the Faribault station 
on said road to either the city of St. Paul or Minneapolis, as and to 
be the legal, equal, and reasonable maximum charge and compen- 
sation for such service, and that the same is now in force and effect 
in lieu and place of the charges and compensation heretofore de- 
manded and received therefor by said railway company. 

By order of the Railroad and Warehouse Commission : 

[SEAL.]. E. 8S. WARNER, Secretary. 
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I. E.S. Warner, secretarv of the Railroad and Warehouse Com- 
mission of the State of Minnesota, hereby certify that the foregoing 
copy of the tariff recommended, published, and posted by said com- 
miission*in the matter of the petition and complaint of The Boards 
of Trade Union of Farmington, Northfield, Dundas, Faribault, and 
Owatonna against The Chicago, Milwaukee & St. Paul Railway 
Company, which said copy is marked “ Exhibit D,” has, been com- 
pared by me with the original now on file and of record in the office 
of said commission, and that the same is a true and correct tran- 
script therefrom. 

Witness my hand and ofticial seal of said commission this 6th 
dav of December, 1557. 
eal Railroad and Warehouse Commissioners, St f Minn. } 


Late } 
E. Ss. WARNER, Secretary. 


r 
~ 


— 


28 State of Minnesota Supreme Court. 
THE State oF Minnesota er rel. THE Rattroap anD WAREHOUSE 
COMMISSION OF THE STATE OF Minnesota, Relator, 

Us. 
Cuicaco, MirwatuKee «& St. Patt Raitway Company, Re- 
spondent. 


The said Chicago, Milwaukee & St. Paul Railway Company, by 


- 
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John W. Cary, its attorney and counsel, hereby returns to the said 
alternative writ of mandamus, and says— 

First. That it is provided by the constitution of said State of 

Minnesota that the powers of the government shall be divided 
29 into three distinct departments—legislative, executive, and 

judicial; that the legislative powers of said State are vested 
in a senate and house of representatives; and it is provided by said 
constitution that no person or persons belonging to or constituting 
one of said departments shall exercise any of the powers properly 
belonging to either of the others, etc. 

That so far as the right, power, or function of fixing, making, or 
establishing the rates for trausportation pertains to the State the 
same is vested exclusively in the Legislature, and that it is not eom- 
petent for the Legislature or the government of said State to dele- 
gate said power to any other department of said government, or to 
any person or commission established and organized by the Legis- 
lature, and that the act of the Legislature of “said State, ap proved 
March 7th, 1887, entitled “An act to regulate common carriers, and 

creating the Railroad and Warehouse Commission of the State 
30 of Minnesota and defining the duties of such commission in 

relation to common carriers,” so far as it attempts to confer 
upon said commission the power to fix or establish the rates of trans- 
portation companies for the carriage of freight and passengers, is In 
contravention of said constitution and void, and that the order of 
said Railroad and Warehouse Commission made on the 15th day of 
October, 1887, was and is unauthorized, unconstitutional, and void, 
and for that reason the said respondent was not bound to observe or 
obey the same. 

Second. That the said respondent, The Chicago, Milwaukee & 
St. Paul Railway Company, is the absolute owner 14 its own right of 
the Chicago, Milwaukee & St. Paul railway, together with all its 
franchises, equipment, and appurtenances, and is entitled to the 
possession and beneficial use thereof, and as a consequence of such 

ownership is entitled to make, fix, and establish the rates 
ol for transportation of freight and passengers over the same, 

subject only to the provision that such rates shall be fair and 
reasonable; that the establishment of such rates by the State, 
against the will of said respondent, is pro tanto a taking of said 
property and depriving the said respondent thereof without due 
process of law, in violation of section 1 of article 14 of the Con- 
stitution of the United States, and that the making of said order by 
the said Railroad and Warehouse Commission on the said 15th day 
of October, 1887, was a pro tanto taking and depriving the said re- 
spondent of its property without due process of law and in viola- 
tion of said section of the Constitution of the United States, and 
was therefore void and of no effect. 

Third. That the said respondent, The Chicago, Milwaukee & St. 
Paul Railway Company, is the absolute owner In its own right of the 

Chicago, Milwaukee & St. Paul railway, together with all its 
o2 franchises, equipment, and appurtenances, and is entitled to 
the possession and beneficial use thereof, and as a consequence 
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of such ownership is entitled to make, fix, and establish the rates 
and charges for transportation over the same, subject only to the 
provision that such rates and charges shall be fair and reasonable ; 
that the said respondent fixed and established the rate of three cents 
per gallon in ten-gallon cans as the freight for carrying milk on 
passenger trains from the towns of Owatonna and Faribault, re- 
spectively, to the cities of St. Paul and Minneapolis, respectively ; 
that said rate so fixed was a reasonable, fair, and just rate for carry- 
ing milk on passenger trains, but that the said Railroad and Ware- 
house Commission of the State of Minnesota, assuming the right to 
fix and establish the rates of said respondent for such transporta- 
tion, unjustly, unreasonably, and oppressively fixed and established 
said rate at two and one-half cents per gallon in ten-gallon 
Do cans, instead of the rate so established by this respondent, and 
that the rate so fixed and established by the said Railroad 
and Warehouse Commission of the State of Minnesota was not and 
is not a reasonable, fair, or just compensation to the respondent for 
the service rendered, and that the establishment of such rate by the 
said Railroad and Warehouse Commission of the State of Minnesota 
against the will of said respondent was and is a pro tanto taking of 
the said property of the said respondent and a deprivation of said 
respondent thereof without due process of law, in violation of section 
1 of article 14 of the Constitution of the United States, and that the 
making of said order by the said Railroad and Warehouse Commis- 
sion on the said 13th day of October, 1887, was a pro tanto taking 
and deprivation of the said respondent of its said property without 
due process of law, In violation of said section of the Constitution of 
he United States, and therefore void and of no effect. 
Ot fourth. The said respondent, further answering, says that 
Minneapolis is distant from Owatonna 71 miles, from Fari- 
bault 56 miles, from Northfield 43 miles, and from Farmington 30 
miles, and that said several places are distant from St. Paul about 
the same distance, respectively, less about three miles; that on the 
said 13th day of October, 1887, there were no other towns on said 
division of the respondent's railway engaged in the shipping of milk 
to St. Paul and Minneapolis; that the amount, shipped from these 
towns Was not sufficient to warrant the respondent in running a 
milk train, or even a separate milk car for said business, and that 
the milk so shipped was shipped on a passenger train running over 
oU miles an hour, and that there was no other train on which the 
same could be shipped; that the rate of freight fixed and established 
for the transportation of said milk from said towns, respectively, to 
either St. Paul or Minneapolis was two and one-half cents 
Oo per gallon in ten-gallon cans from Farmington and North- 
tield and three cents per gallon in like cans from Faribault 
and Owatonna; and the respondent says that said rates were equal 
| | that the services performed in the transporta- 
tion of said milk on the train and in the manner that the same was 
transported was and is reasonably worth the said sums charged 
therefor, and that no person engaged in shipping said milk or re- 


celving the same complained that said rates were unequal, unjust, 
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or unreasonable, to the knowledge of said respondent, but that a 
certain pretended organization, calling itself the Boards of Trade 
Union of Farmington, Northfield, Faribault, and Owatonna, filed a 
complaint before said Railroad and Warehouse Commission of the 
State of Minnesota setting forth that the charges made by said re- 
spondent for the services rendered in the transportation of milk 
from said Owatonna, Faribault, Dundas, Northfield, and Farming- 
ton to the cities of St. Paul and Minneapolis were unequal and un- 
reasonable, and falsely alleging that this respondent charged 
ob four cents per gallon for the transportation of milk from 
Owatonna to St. Paul and Minneapolis and three cents per 
gallon for transporting the same from Faribault, Dundas, North- 
field, and Farmington, and praying that the respondent's rates be 
declared unreasonable, and that it be compelled to change the same 
and adopt such rates and charges as said commission should declare 
to be equal and reasonable; that said Railroad and Warehouse Com- 
mission of the State of Minnesota, after a pretended examination of 
said rates, assumed to find that the rate of three cents per gallon in 
ten-gallon cans from Owatonna and Faribault to St. Paul and Min- 
neapolis was unequal and unreasonable, and declared that a rate of 
two and one-half cents per gallon in ten-gallon cans was and is an 
equal and reasonable rate for such services; and said commission, 
in their finding and decision, further say : 
“The commission, as at present advised, approves of the custom 
and arrangement, which it is informed has been adopted and is now 
in use by the Minnesota & Northwestern Railroad Company, 
ot of collecting two and one-half cents per gallon for all milk 
transported by it, regardless of distance; but this expression 
of opinion is no part of the decision, notice, or order in this case.” 
But this respondent denies that said rate of three cents per gallon 
in ten-gallon cans for the transportation of milk on a passenger train 
from Owatonna and Faribault to St. Paul and Minneapolis was or is 
an unequal or an unreasonable rate; and further denies that two and 
one-half ceuts per gallon in ten-gallon cans was or is an equal or rea- 
sonable rate for such service; and it-further expressly denies that it 
would be equal, reasonable, or just in such case to wholly ignore dis- 
tance and charge two and one-half cents per gallon in ten-gallon 
cans for the transportation of milk from any and all points, regard- 
less of distanee; and denies that a charge regardless of distance for 
the transportation of any kind of freight on a passenger train would 
be reasonable, equal, or just or in accordance with sound and correct 
principles of railroading ; and the said respondent further says 
o8 that the fixing and establishing of said rate of two and one- 
half cents per gallon in ten-gallon cans for transporting milk 
on a passenger train from said towns of Owatonna and Faribault to 
said cities of St. Paul and Minneapolis, respectively, by the said Rail- 
road and Warehouse Commission of the State of Minnesota against 
the will of said respondent is in violation of section 11 of article 1 of 
the constitution of the State of Minnesota, and an unjust taking and 
deprivation of the respondent of its property without due process of 
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own knowledge except as to the matters therein stated on informa- 
tion and belief, and as to those matters he believes it to be true 


P.M. MYE 


Subscribed and sworn to before me ; 13th dav of December, 
A. D. 188 
| NOTARIAL SEAL. ] W. D. MILLARD, 
Notary, Pu } bi > M, en cee f ounty, W LICONMSLN 
4? [Endorsed :] 5179. State of Minnesota er rel. Railroad & 
Warehouse Commission, relator, vs. Chicago, Milwaukee & 
St. Paul Railway Company, respondent. Return to alternative writ 


of mandamus. John W. Cary, att y for resp d't, Milwaukee, Wis 
. H. Norris, resp t s sol. for Mi nn., Mione apolis Filed Dee. 23d, 
1SS7. J. D. Jones, clerk 


43 State of Minnesota Supreme Court. General October Term, 
A. D. 1887 


Friday morning, 9.30 o'clock. 
DrceMBER 25d, A. D. 1887. 
Court convened pursuant to adjournment, all the justices being 


present. 


THe STATE OF MINNESOTA ex rel. RAILROAD AND 
WAREHOUSE CoMMISSIONERS, Relators, 


rs. » No-. 186, 5179. 
THe CuicaGco, MInwauKeEeE & Sr. Paurt Ratiway | 
Company, Respondent. ) 


This cause came on to be heard this day upon the return to the 
writ of mandamus herein. 

Relators moved that the temporary writ of mandamus be made 
peremptory. Respondent moved fora reference to take testimony 
upon the issues of faet raised by the return. 

Ordered, That this cause and the motions therein be heard Jan’y 
25th, 1SSS8, at 10 o’clock a. m.,and that the parties hereto serve their 
respective briefs upon each other on or before Jan’y 20th, 155s. 

A true record. 

Attest: J. 1). Jt INES. C'he rk. 


The foregoing is a full and true copy of the minutes of argument 
and order in the above-entitled cause. 
Attest: J. D. JONES, Clerk. 


[ Endorsed :] State of Minnesota supreme court. Copy of minutes 
of argument. Filed —— —, A. D. 155-. ——, clerk. 
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44 State of Minnesota Supreme Court. 


SraTe or Mrunesota ez rel. Toe Rarrroap ano WaRreHoUsE Com- 
MISSION OF THE STATE OF MINNESOTA, Lelator, 
rs, 
Tre Crircaco, MILWAUKEE AND St. Paur. Rattway Compayy, 
respondent. 


And now comes the ae respondent, by John W. Cary, 
, and respectfully petitions this honorable court, and al- 


4 


its attor 
} 


jeces— 

First. That the proceeding above-entitled is a proceeding by man- 
damus, whe reby it is sought by me State of Minnesota, upon the re- 
lation of the Railroad and Warehor Ise Commission of said State, to 
compel this respondent to reduce its rates for the carrying of milk 
from the towns of Owatonna and Faribault to the cities of St. Paul 
and Minneapolis, respectively, from three cents per gallon, in ten- 
gallon cans, to two and one-half cents per gallon, in ten-gallon cans. 

That it appears in and by the application for the alternative writ 
of mandamus herein and in and by the alternative writ herein that 
said Railroad and Warehouse Commission have determined that 
said rate of three cents per gallon, in ten-gallon cans, so fixed by re- 
spondent, is unjust and unreasonable, and it is alleged in said re- 
turn that said rate is unjust and unreasonable. 

That in and by the return of this respondent to the alternative 

writ of mandamus issued herein it appears that prior 
1 to the 13th day of October, 1587, the day upon which the 

order of said Railroad and Warehouse Commission purporting 
to reduce said rates was rnade by said commission, said rate of three 
cents per gallon is[ was] in all respects reasonable, fair, and just, and 
that said rate so attempted to be fixed by said commission, viz., two 
and one-half cents per gallon, is in every respect unreasonable, un- 
fair, and unjust, and that such attempt to reduce said rate or to 
compel this respondent to reduce said rate and the pretended law 
of said State under which said action of said commission purports 
to be taken, viz., chapter ten of the General Laws of the State of 
Minnesota for the year 1887, is an attempt on the part of said com- 
mission and of said State to deprive this respondent of its liberty 
and property without due process of law, and to abridge the priv- 
ileges and immunities of this respondent, and to deny to this re- 
spondent the equal protection of the laws, in violation of section one 
of article fourteen of the amendinents to the Constitution of the 
United States, and therefore void. 

‘That said relator has not heretofore asked a reference of this pro- 
ceeding to any referee of this court to take testimony upon the 
issue raised by said allegations in said application for said alterna- 
tive writ of mandamus and said return. 

Wherefore respondent prays that this honorable court will appoint 
a referee of this court, before whom this respondent and said relator 
Inay appear and produce testimony as to the truth and falsity of said 
allegations above referred to, respectively, and who shall be em- 


~~ 
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powered and directed to take said evidence and reduce the same to 
Writing, and to report the same to this court for its information 
herein, and that this proceeding may be referred to such 
46 referee for the purpose of so taking testimony as aforesaid, 
and that said referee have all the powers of a master in chan- 
cery, and that all further proceedings herein be stayed until after 
the report of said referee. 
Dated St. Paul, January, 1888. 
JOHN W. CARY, 
Attorney for Respondent. 


47 State of Minnesota Supreme Court. 


STATE OF Minnesota ex rel. THe RaiLRoAD AND WAREHOUSE Com- 
MISSION OF THE STATE OF MinNesora, Relator, 
vs. 
THe CuHicaGco, MILWAUKEE AND Sr. Paut Rainway Company, 
Respondent. 


Upon reading and filing the foregoing application for a reference 
of this proceeding to a master for the purpose of allowing testimony 
to be taken in support of the allegations of the return herein, said 
application and every part thereof is in everything denied. 

By the court : 

JAMES GILFILLAN, 
Chief Justice. 

St. Paul, January 25, 1888. 

48 [ Endorsed :] State of Minnesota supreme court. State of 

Minnesota ex rel. The Railroad & Warelouse Commission vs. 
C., M. & St. P. R’y Co. Order denying reference. Filed July 31, 
1888. J. D. Jones, clerk. 
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Tue Srate oF Minnesora er rel. Tut RAILROAD AND ) 
Warehouse Commission of the State of Minnesota, | 


PP | 
Relator, ~ Syllabus. 
THe CuHicaGco, MILWAUKEE AND. Str. Paut Ratuway | 
Company, Respondent. } 


Under section 8, chap. 10, Gen. Laws 1557, the determination of 
the Railroad and Warehouse Commission as to what are equal and 
reasonable fares and rates for the transportation of persons and 
property by a railway company is conclusive, and in proceedings 
by mandamus to compel compliance with the tariff of rates recom 
mended .and published by them no issue can be raised or inquiry 
had on that question. | | 

The authority thus given to the commission to determine, in the 
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exercise of their discretion and judgment, what are equal and reason- 
able rates is not a delegation of legislative power. 

Section 8 referred to vests the supreme court (concurrently with a 
district court) with original jurisdiction of all proceedings by man- 
damus therein provided for, to compel compliance with the provis- 
ions of the act. 

Writ granted. 


50 State of Minnesota Supreme Court. October Term, A. D. 
1887. 


THe Strate or Mrnnesota ex. rel. THE RAILROAD 
and Warehouse Commission of the State of rasan 
melator, . : t Opinion. 
vs. 
. THe Curicaco, MILWAUKEE AND St. Paut Raritway 
Company, Respondent. 


The questions here presented are, first, the construction ; and, 
second, the constitutionality of chap. 10 (particularly subdivisions 
e, f, and g of section 8), Gen. Laws 1887, entitled “An act to regulate 
common earriers, and creating the Railroad and Warehouse Com- 
mission of the State of Minnesota and defining the duties of such 
commission in relation to common carriers.” 

The provisions of the act are made applicable to all common 
carriers of persons or property by railroad, or partly by railroad 
and partly by water when both are used, under a common control or 
management. | 

It creates and establishes a commission, to be known as the Rail- 
road and Warehouse Commission of the State of Minnesota, and to 
consist of three commissioners appointed by the Governor, by and 
and with the advice and consent of the senate. 

It provides that all charges by any common carrier for the trans- 
portation of passengers and property shall be equal and reasonable. 
It also requires all carriers to furnish ample, equal, and reasonable 
facilities for trade and travel; prohibits unequal and unreasonable 
preferences to any particular person or locality or to any particular 
description of traftic, and forbids pools, rebates, or limitations of the 

common-law liability of carriers of property, &c. 
51 Section 8 (a) requires every common carrier to print and 

keep posted at every depot or station schedules showing its 
freight rates and passenger fares; (4) forbids any change in these 
schedules without ten days’ notice: (c) makes it unlawful to charge 
any greater or less rates than those specified in such schedules; (d) 
requires the carrier to file with the Railway and Warehouse Com- 
mission copies of the schedules, and to promptly notify such com- 
mission of all changes therein. 

(e.) That in case the commission shall at any time find that any 
part of the tariffs of rates, fares, charges, or classifications so filed 
and published as hereinbefore provided are in any respect unequal 
or unreasonable it shall have the power, and is hereby authorized and 
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directed, to compel any common carrier to change the same and 
adopt such rate, fare, charge, or classification as said commission 
shall declare to be reasonable and equal ; to which end the commis- 
sion shall,in writing, inform such common carrier in what respect 
such tariff of rates, fares, charges, or classifications are unequal and 
unreasonable, and shall recommend what tariffs shall be substituted 
therefor. 

(f.) In ease such common carrier shall neglect or refuse for ten 
(10) days after such notice to substitute such tariff of rates, fares, 
charges, or classifications, or to adopt the same as recommended by 
the commission, it shall be the duty of said commission to imme- 
diately publish such tariff of rates, fares, charges, and classifica- 
tions as they had declared to be equal and reasonable, and cause 
the same to be posted at all the regular stations on the line of 
such common carrier in this State; and thereafter it shall be un- 
lawful for such common carrier to charge or maintain a higher or 
lower rate, fare, charge, or classification than that so fixed and pub- 
lished by said commission. 

(g.) If any common carrier subject to the provisions of this 
o2 act shall neglect or refuse to publish or file its schedules of 
classifications, rates, fares, or charges, or any part thereof, as’ 
provided in this section, or if any common carrier shall refuse or 
neglect to carry out such recommendation made and published by 
said commission, such common carrier shall be subject to a writ of 
mandamus, to be issued by any judge of the supreme court or of 
any of the district courts of this State upon application of the com- 
mission, to compel compliance with the requirements of this section 
and with the recommendation of the commission, and failure to 
comply with the requirements of said writ of mandamus shall be 
punishable as and for contempt: and the said commission, as com- 
plainants, may also apply to any such judge for a writ of injunction 
against such common carrier — from receiving or transporting prop- 
erty or passengers within this State until such common carrier shall 
have complied with the requirements of this section and the reeom- 
mendation of said commission: and for any wilful violation or 
failure to comply with such requirements or such recommendation 
of said commission the court may award such costs, including 
counsel fees, by way of penalty on the return of said writs, and after 
due deliberation thereon, as may be just. 


I, 


In construing this act the first question that presents itself is as 
to our own jurisdiction. : 

As the law stood at the time of the passage of the act, the district 
court had exclusive original jurisdiction in all cases of mandamus, 
except when the writ is to be directed to a district court or a judge 
thereof in his official capacity, in which case the supreme court had 
exclusive original jurisdiction, and all issues of fact in any manda- 

mus proceeding were triable in the district court by a jury as 


Do in an ordinary civil action. Gen. St. 1578, ch. 80, sec. 12; 
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Gen. Laws 1881, ch. 40; State vs. Burr, 28 Minn., 40; State vs. 
Whitcomb, 28 Minn., 50. 

Does subd. g of section 8, above cited, vest the supreme court 
with original jurisdiction of the preceedings in mandamus therein 
provided for tocompel compliance with the requirements of the act? 

It must be admitted that the language of the act is vague and its 
meaning obscure. The framer of the bill evidently was not sufh- 
ciently familiar with the practice in mandamus to express himself 
in apt terms. If the language was to be construed with technical 
strictness it might be difficult to give to it any effect whatever; but 
legislative enactments are not to be defeated on account of mistakes, 
omissions, or inaccuracies of language any more than other writings, 
provided the intention of the Legislature can be ascertained from 
the whole act. 

In construing a statute we must assume, if its language will ad- 
mit, that the Legislature intended to act within its constitutional 
power. We must also, if possible, so construe the language as to | 
make it effectual. ! 

To construe this act as meaning that the judge shall, as a mere 
ministerial officer, issue the writ without any hearing or judicial de- 
termination by the court, as a sort of execution to enforce the orders ° 4 
of the commission, would be to hold the act unconstitutional ; for in = 
such a case the functions required of the judge would be only ex- | 
ecutive or ministerial, not judicial or pertaining to the exercise by 
his court of its judicial powers. Of course, it is not in the power of 
the Legislature to impose any such duties upon him. This construc- 
tion must therefore be rejected. If it means that a judge of the 
supreme court is not only to allow the alternative writ, but to hear 

and determine whether a peremptory writ shall issue (in 
54 which case he would act as a court), it would be also uncon- 
stitutional. The supreme court consists of five judges, and 
can exercise its judicial functions only when a quorum is present. 
3 Again, if the act means that the judge of the supreme court shall 
issue the writ and make it returnable in the district court, which 
alone should have jurisdiction to hear and determine the proceed- 
ings, it would be obnoxious to the objection that ii would vest in 
him powers and impose on him duties belonging to the judges of the 
district court. Moreover, such a practice, even if allowable, would 
be at once both useless and without precedent. 

The only remaining interpretation that can be suggested, and the 
only one that will make the language of the act effectual, is that a 
judge of the supreme court or of the district court may issue (or 
cause to be issued) the writ, returnable into his own court, to bring 
the matier before it for hearing and determination. In short, that 
the intention of the act was to give the district and supreme courts 
concurrent original jurisdiction of all proceedings in mandamus pro- 
vided for in subd. g uf section 8 of the act to compel compliance with 
its provisions. This construction is supported and strengthened by 
the last clause of the section, which provides that “for any wilful 
violation or failure to comply with such requirements or such rec- 
ommendations of said commission the court may award such costs, 
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including counsel fees, by way of penalty on the return of said writs, 
and after due deliberation thereon, as may be Just.” 

This last is, in our opinion, the only reasonable or permissible 
construction of the act. What the practice would be in case the re- 
spondent’s return made an issue of fact we need not now inquire. 

As will be seen hereafter, the law neither contemplates nor 
OO permits any issue as to the equality or reasonableness of the 

rates recommended by the commission, and aside from this 
respondent tenders no issue of fact. Its whole defense rests in ques- 
tions of law. There was no fact for it to traverse, except its viola- 
tion of the law. If the statute is valid, it was bound to obey it, and 
if it is not obeying it there is no issue of fact to try. 


If. 


The next and only remaining question that arises on the con- 
struction of the act is as to the nature and extent of the powers 
granted to the commission in the matter of fixing rates.. It seems 
to us that, if language means anything, it is perfectly evident that 
the expressed intention of the Legislature is that the rates recom- 
mended and published by the commission (assuming that they have 
proceeded in the manner pointed out by the act) should be not 
simply advisory nor merely prima facie equal and reasonable, but 
final and conclusive as to what are lawful or equal and reasonable 
charges; that in proceedings to compel compliance with the rates 
thus published the law neither contemplates nor allows any issue to 
be made or inquiry had as to their equality and reasonableness in 
fact. Under the provisions of the act the rates thus published are 
the only ones that are lawful, and therefore, in contemplation of 
law, the only ones that are equal and reasonable; and hence, in 
proceedings like the present, there is, as said before, no fact to 
traverse, except the violation of the law in refusing compliance with 
the recommendations of the commission. Indeed, the language of 
the act is so plain on that point that argument can add nothing to 
its force. 

It is significant, however, in this connection, that while the other 
portions of the act are mainly copied from the “interstate com- 

merce act,” in which the Interstate Commerce Commission 
ob is not given any authority to fix rates (its action being merely 

advisory and the provisions of the act being only enforceable 
by judicial proceedings, in which the reports and findings of the 
commission in certain cases are made merely prima facie evidence 
of the facts therein stated)— 

Subdivisions e and f of sections 8 and so much of subdivision q of 
the same section of our act as relates to compelling compliance with 
the schedule of rates recommended by the commission are entirely 
new, not being found in the act of Congress. The incorporation of 
this new matter must have been for a purpose, and that purpose 
clearly was to clothe the commission with full power to determine, 
in each particular case, what were equal and reasonable rates, and 
to make their determination on that question final and conclusive. 

There are a number of other subjects, such as the management 
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of railroads affecting the convenience and safety of traffic and 
travel, damage resulting to individuals or localities from unjust 
discriminations or extortionate charges, which are the subjects of in- 
vestigation by the commission, and their reports made by subse- 
quent sections the basis of actions in court in which the findings of 
the commission are merely prima facie evidence of the matters 
therein stated; but these is no way relate to the matter of fixing 
general schedules of rates, which is fully and exclusively provided 
for in section $, which, upon that subject, is complete in itself. In- 
deed, if the action of the commission upon that matter is not con- 
clusive it amounts to nothing, for nowhere in the act is there any- 
thing making it prima facie evidence of what is equal and reasonable 
should a judicial investigation of that question be permitted. 
What might be the result if the commission failed to exer- 
o7 cise an honest judgment and it manifestly and palpably ap- 
peared that they had acted corruptly we need not consider, 
for no such case is now before us. 


. ITT. 


This brings us to the question of the validity of the act—that is, 
the authority of the Legislature to confer such powers upon this 
commission. That the Legislature itself has the power to regulate 
railroad charges is now too well settled to require either argument 
or citation of authority. The history of the contest over this ques- 
tion is still fresh in the minds of all. Railways had become prac- 
tically the public higuway system of the country. The situation 
was anomalous, being the first instance in history where a_ public 
highway system was at the same time owned by private parties and 
exclusively used by those who owned it. This condition of things, 
emphasized by the reckless railway management of fifteen years ago, 
led to legislation assuming to regulate and limit railway charges for 
the transportation of persons and property. Entrenched behind the 
doctrine that a charter is a contract, the railroad companies denied 
the power of the Legislature to do this, claiming the right to charge 
what they pleased for their services,subject only to the common-law 
rule that these charges should be in themselves reasonable, and this, 
they claimed, was a question for judicial and not legislative deter- 
mination. The dispute was submitted to the arbitrament of the 
courts. The decisions in the so-called “ Granger cases,” over eleven 
years ago, resulted in a complete victory for the right of legislative 
control. It was then held that railway companies, being incorpo- 
rated as common carriers for hire and given extraordinary powers 
and special rights and privileges in order that they might better 

serve the public, were engaged in,a public employment affect- 

os ing the public interest, and therefore, unless protected by their 

charters, were subject to legislative control as to their rates 

of fare and freight; that for protection against wrong under the 

form of legislative regulation they must rely entirely upon the good 

faith of the people and the wisdom and impartiality of the Legisla- 
ture. See “ Granger cases,” 94 U.S., 1135, 187. 

The result was so different from the preconceived ideas of the 
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railway companies that they were slow to realize the full import of 
these decisions and sometimes reluctant to aecept the situation. 
Judging from their argument it would seem that even the eminent 
counsel for the respondent in this case are not yet fully reconciled 
to the result. 
gut we know of no decision of any court, State or Federal, in 
which the doctrine of the ease referred to has been modified, denied, 
or overruled, and it must now be accepted as a settled fundamental 
principle in American constitutional law. In fact, it was settled in 
the only way that any such question can be permanently settled, 
viz.,in accordance with public policy and public necessity, for no 
modern civilized community could long endure that their publie 
highway system should be in the uncontrolled, exclusive use of 
private owners. The only alternative was either governmental 
regulation or governmental ownership of the roads. 
It is insisted, however, that while the Legislature might authorize 
a commission to recommend rates and might declare that the rates 
so recommended should be prima facie evidence of what is equal and 
reasonable, yet it is not within its power to set up a commission 
whose judgment or determination as to what is reasonable should be 
final and conclusive; that this isa judicial question which can only 
be determined by the courts; that the railway company has 
og a right to controvert before a court the reasonableness of the 
rates fixed by the commission; that if absolute power to fix 
rates be given to such a body it may be abused to the extent of 
practical “confiscation and de priving the companies of their prop- 
erty without due process of law. This argument is not a new one. 
[t is the same that was advanced fifteen years ago against the right 
of the Legislature itself to regulate rates, and if it is sound it would 
apply with equal force to either case. The power might be abused 
by the Legislature as well as by a commission; but the liability of 
a power to abuse is no argument against its existence, and should 
the Legislature directly fix rates the railway company would no 
more have its day in court or a judicial determination of their 1ea- 
sonableness than if fixed by a commission. This argument was 
met and fully answered in the decision of the “Granger cases” 
already referred to. Its fallacy consists in failing to distinguish a 
case like the present from one of mere private contract in which 
the public has no interest. In the latter the reasonableness of a 
charge for services must be judicially ascertained, because the Legis- 
lature had no control over ihe contract; but a railway company en- 
gaged as a common earrier is engaged in a public employment af- 
fecting a public interest. It has reevived special rights and privi- 
leges from the State whereby it enjoys certain adv: antages over 
others. Submission to regulation of its compensation by the State 
in the exercise of its police power may be said to be an implied con- 
dition of the grant, and the State in exercising this power only de- 
termines the ‘conditions upon which the grant sh: ill be enjoyed. 
The controlling fact is the right to re ulate at all. This being con- 
ceded, it is immaterial, so far as concerns the question now under 
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consideration, whether the Legislature fixes the rates directly or does 
it indirectly through a commission. : 
60 This brings us to the only remaining question in the case. 
It is contended that the power to regulate rates (if it exist 
at all) is legislative,and therefore the act is void, because it delegates 
legislative power to a commission. ‘This is really the most impor- 
tant question in the case. 

The constitution of the State vests all legislative power in a Legis- 
lature consisting uf a senate and house of representatives. It is, of 
course, one of the setiled maxims in constitutional law that the 
power conferred upon the Legislature to make laws cannot be dele- 
gated by that department to any other body. Where the sovereign 
power of the State has located the authority it must remain. The 
department to whose judgment and wisdom this high prerogative 
has been entrusted cannot relieve itself of the responsibility by 
choosing other agencies and substituting their judgment and wisdom 
for its own. 

As was said by this court in State vs. Young, 29 Minn., 551-’2,° It 
is a principle not questioned that, except where authorized by the 
constitution, as in respect to municipalities, the Legislature cannot 
delegate leyislative power—cannot confer on any body or person the 
power to determine what shall be the iaw. The Legislature only 
must determine what it shall be.” “In enacting a law the Legisla- 
ture must pass on two things: First, on its authority to make the 
enactment; second, on the expediency of the enactment. It cannot 
refer either of these questions to the decision of any one else.” But 
it is also true that it is often difficult to discriminate in particular 
cases between what is properly legislative and what is or may be 
executive or administrative duty. The authority that makes the 
laws has large discretion in determining the means through which 

they shall be executed, and the performance of many duties 
61 which they may provide for by law they may refer to some 

ministerial officer specially named for the duty. Cooly Const. 
Law, 114. 

It is not every grant of powers involving the exercise of discre- 
tion and judgment to executive or administrative officers that 
amounts to a delegation of legislative power. The difference be- 
tween the departments undoubtedly is that the legislative makes, 
the executive executes, and the judiciary construes the law; but the 
maker of the law may commit something to the discretion of the 
other departments, and the precise boundary of this power is a sub- 
ject of delicate and difficult enquiry, into which a court will not un- 
necessarily enter. Weymon vs. Southard, 10 Wheat.,46. The prin- 
ciple is repeatedly recognized by all courts that the Legislature may 
authorize others to do things which it might properly but cannot 
conveniently or advantageously do itself. All laws are carried into 
execution by officers appointed for the purpose—some with more, 
others with less, but all clothed with power sufficient for the effi- 
cient execution of the law. These powers often necessarily involve 
in a large degree the exercise of discretion and judgment, even to 
the extent of Investigating and determining the facts and acting 
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upon and in accordance with the facts as thus found. In faet, this 
must be so if the Legislature is to be permitted effectually to exer- 
cise its constitutional powers. 

If this were not permissible the wheels of government would often 
be blocked and the sovereign State find itself helplessly entangled 
in the meshes of its own constitution. 

The statute books are full of legislation granting to officers large 
discretionary powers in the execution of laws, the validity of which 
has never been successfully assailed. 

We might mention as examples of this the grant of power to 

courts to adopt rules governing their own practice and pro- 
62 cess, the power given to boards for the control of public insti- 

tutions to make contracts, fix prices, and adopt rules reason- 
ably adapted to carry out the purpose of their creation. 

The power of taxation is legislative, but this does not require the 
Legislature itself to assess the value of cach man’s property or deter- 
mine his share of the tax. 

The exercise of the police power in requiring persons who follow 
certain occupations to obtain a license is legislative, but nothing is 
more common than to delegate to certain officers or boards the power 
to ascertain and determine whether persons have the proper quali- 
fications as to learning, skill, or moral character, and to grant or re- 
fuse a license according as they may find the facts to be. 

The difference between the power to say what the law shall be 
and the power to adopt rules and regulations, or to investigate and 
determine the facts in order to carry into effect a law already passed, 
is apparent. The true distinction is between the delegation of power 
to make the law, which necessarily involves a discretion as to what 
it shall be, and the conferring an authority or discretion to be exer- 
cised under and in pursuance of the law. 

Cinn. R. R. Co. vs. Clinton Co., 1 Ohio St., 77, 88. 


It seems to us that the authority and discretion conferred upon 
this commission is of the latter kind. The Legislature enacts that 
all freight rates and passenger fares should be just and reasonable. 
[t had the undoubted power to fix these rates at whatever it deemed 
equal and reasonable, but what are equal and reasonable rates is a 
question depending upon an infinite and ever-changing variety of 
circumstances. What may be such on one road or for one descrip- 

tion of traffic may not be such on or for another. What are 
63 reasonable ope month may not be so the next. bor a popu- 

lar Legislature that meets only once in two years and then 
only for sixty days to attempt to fix rates wouid result only in the 
most ill-advised and haphazard action, productive of the greatest 
inconvenience and injustice alike to the railways and the public. 
If such a power is to be exercised at all it can only be satisfactorily 
done by-a board or commission constantly in session, whose time is 
exclusively given to the subject, and who, after investigation of the 
facts, can fix rates with reference to the peculiar circumstances of 
each road and each particular kind of business, and who can change 
or modify these rates to suit the ever-varying conditions of traffic. 
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If experience has proved anything in the so-called railroad prob- 
lem it is that mere abstract laws against unequal or unreasonable 
railroad charges are of littleor noavail. Hence, modern legislation 
has usually taken the form of creating boards of commissioners en- 
trusted with general supervision over railroads. Almost all efficient 
legislation on the subject is under such commission vested with dis- 
cretionary administrative powers more or lessextensive. Our Legis- 
lature has gone a step further than most others and vested our com- 
mission with full power to determine what rates are equal and 
reasonable in each particular case. Whether this was wise or not 
is not for us to say, but in doing so we cannot see that they have 
transcended their constitutional authority. They have not dele- 
gated to the commission any authority or discretion as to what the 
law shall be, which would not be allowable, but have merely con- 
ferred upon it an authority and discretion to be exercised in the 
execution of the law, and under and in pursuance of it, which is 
entirely permissible. The Legislature itself has passed upon the ex- 
pediency of the law and what it shall be. 


The commission is entrusted with no authority or discre- 

64 tion upon those questions. It can neither make nor unmake 

a single provision of law. It is merely charged with the ad- 

ministration of the Jaw and witb no other power. Whether the 

charges of a railway in any particular case are or aré not equal and 
reasonable is a,fact left by the law for them to determine. 


If the commission find them unequal and unreasonable and de- 
clare other rates to be equal and reasonable, the law itself declares 
the former unlawful and allows the railway company to charge only 
the latter. 


Authorities precisely in point on this question are few. We are 
referred to no case where the grant of such authority and dis- 
cretion to a board or commission has been held invalid as a delega- 
tion of legislative power, but, on the contrary, numerous cases can 
be found in which the validity of acts conferring similar powers has 
[have] been sustained. 

People vs. Harper, 91 I11., 357. 

Ga. R. R. Co. vs. Smith, 70th Ga., 694. 

Tilley vs. Savannah, Fla. & Western R. R. Co., 5th Fed. Rep., 
656. . 

See also State ex rel. Chapman vs. State Board Medical Exam- 

iners. 34 Minn., 387. 

Hildreth vs. Crawford, 65 Iowa, 339. 


Our opinion is that the act is not obnoxious to the objection 
made. | 
Let the writ issue as prayed for. 


MITCHELL, J. 
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65 State of Minnesota Supreme Court. 


THe STATE OF MINNESOTA ex rel. THE RAILROAD AND WAREHOUSE 
COMMISSION OF THE STATE OF MiNNesota, Relator, 


Us, 
THe CuHicaco, MILWAUKEE AND St. Paunt Rartway Company, 
Respondent. 


Statement of Costs for the Relator. 


Cale nie siiiensine chet: atm ncsmnmneeiieeinmeinil $25 00 
Printing petition and writ............. nv inheseesiattielalaiaeinaiiaani 42 OU 
ge. tit” Ee emer SE er in 23 00 
CONG es Te .. uensimmnt: cunemmaiinnenenn: ane 

104 50 


It is hereby stipulated that costs may be allowed and taxed in 
favor of the relator and against the respondent in the above-entitled 
“ause at the sum of $90.00, exclusive of clerk’s fees, and the elerk of 
said court is hereby directed to allow and tax said costs, including 
his own, to be inserted therein. 

W. H. NORRIS, 
Of Counsel for ry Co., Resp't. 


[Endorsed :] 5179. Taxation of costs. Filed May 4th, 1888. J, 
D. Jones, clerk. 


66 State of Minnesota Supreme Court.. October Term, A. D. 
1887. 


Tue Strate or Mtnnesora ex rel. THE ) 
Railroad & Warehouse Commission of | 

' 

| 


the State of Minnesota, Relator, | No. 186. Application for 
vs. Writ of Mandamus. 
Tue Cuicaco, Minwaukee «& Sr. Pavt | 


Rartway Company, Respondent. | 


This cause having been duly argued and submitted at the general 
October term of this court, A. D. 1857, upon the application of the 
relator for a writ of mandamus, now, after full and mature deliber- 
ation had thereon, it is here and hereby ordered that the writ issue 
as prayed for, and that the relator above named have judgment ac- 
cordingly. 

Entered May 4th, A. D. 1888. 

By the court. 

Attest: 

[ SEAL. ] J. D. JONES, Clerk. 


I hereby certify that the foregoing is a full and true copy of the 
original order for judgment entered in the above-entitled cause. 

Attest: J. D. JONES, Clerk. 
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[Endorsed:] No. 5179. State of Minnesota supreme court. Copy 
of order for judgment. Filed May 4th, A. D. 1888. J. D. Jones, 
clerk. Entered on page “E,” 506. 


67 State of Minnesota Supreme Court. October Term, A. D. 
1887. 


THe Srate or Minnesota ex rel. THE RAILROAD AND } 
Warehouse Commission of the State of Minnesota, | 
Relator, & 

a % o. 186. 

THe CuicaGco, MirwauKEE & Str. Pau, Rattway Cowm- | 

PANY, Respondents. ) 


The above-entitled cause or proceeding having been brought in 
said court upon the petition of the Railroad and Warehouse Com- 
mission of the State of Minnesota, alleging, among other things, that 
said Railroad and Warehouse Commission of the State of Minnesota 
did, on the 13th day of October, 1887, inform the respondent that 

certain tariffs then in use by said respondent were unequal 
68 and unreasonable, and did then recommend a tariff that 
should be substituted therefor; and the said respondent hav- 
ing failed for a period of ten days, after notice thereof, to substitute 
the tariff recommended by said commission in place of the tariff 
then in use by said respondent; that said commission did, un the 
6th day of December, 1887, publish the tariff of rates declared by 
them to be just and reasonable; that the tariff so reeommended by 
said commission and so published by said commission as legal, just, 
and reasonable isa tariff of two and one-half cents per gallon of milk 
in ten-gallon cans from either Owatonna or Faribault, in the State 
of Minnesota. to either the city of St. Paul or Minneapolis, i in said State, 
and thatsaid tariff was published as required by law; that said respond- 
ent, being a public carrier, has at all times neglected and refused and 
still does neglect and refuse to carry out such recommendation so 
made, published, and posted by said commission as aforesaid ; 
69 and said Railroad and Warehouse Commission having In 
said petition prayed that an alternative writ of mandamus 
issue out of this court to compel the said respondent, The Chicago, 
Milwaukee and St. Paul Railway Company, to comply with the re- 
quirements of the recommendation so made, and to adopt the rate 
or tariff so published by the Railroad and Warehouse Commission— 
that is to say, to compel the said respondent, The Chicago, Milwau- 
kee and St. Paul Railway Company, to change its tariff of rates or 
charges for the transportation of milk over its line of road from 
Owatonna and Faribault, in the State of Minnesota, to the cities of 
St. Paul and Minneapolis, in said State, and to substitute therefor 
the tariff recotnamended, published, and posted by said Railroad and 
Warehouse Commission, to wit, the charge of two and one-half cents 
per gallon of milk in ten-gallon cans from either Owatonna or Fari- 
bault stations to either the city of St. Paul or Minneapolis—or 
70 show cause why the respondent has not done so, and to make’ 
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its return to said writ with its certificate on such return of 
having done as it is commanded; and said writ having been issued 
as prayed for in said petition, and said respondent having made re- 
turn thereto, and having by its return failed to show that it had 
done as commanded by said writ, and the relator, the said Railroad 
and Wurehouse Commission, having thereupon moved for a per- 
emptory writ, such proceedings were had thereon that the said 
court did,on the 20th day of April, 1888, render and file its decision, 
wherein, among other things, it was decided, adjudged, and decreed 
that a writ of mandamus should issue, directed to the said respond- 
ent, requiring it to change its tariff of rates and substitute in lieu 
thereof the tariff recommended by the said petitioner, The Railroad 
and Warehouse Commission, as prayed for in said petition, and the 
said court having ordered judgment to be entered accordingly: 
71 Now, therefore, upon motion of Moses EK. Clapp, attorney 
general for the State of Minnesota and as attorney for said 
relators, it is ordered, adjudged, and decreed that a peremptory writ 
of mandamus be issued out of and under the seal of the supreme 
court of the State of Minnesota, directed to the Chicago, Milwaukee 
and St. Paul Railway Company, commanding the said Chicago, 
Milwaukee and St. Paul Railway Company, the respondent herein, 
immediately upon service of said writ to comply with the require- 
ments of the recommendation and order made by the Railroad and 
Warehouse Commission of the State of Minnesota on the 4th day of 
August, 1887, and to change its tariff of rates and charges for the 
transportation of milk from the stations of Owatonna and Faribault, 
in the State of Minnesota, to the cities of St. Paul and Minneapolis, 
in suid State, and to substitute therefor the tariff recommended, 
published, and posted by said Railroad and Warehouse Com- 
72 mission, to wit, the rate of two and one-half cents per gallon 
of milk in ten-gallon cans from said stations of Owatonna and 
Faribauit to said cities of St. Paul and Minneapolis, being the rates 
published by said commission and declared to be equal and reason- 
able therefor; and it is further adjudged that the relators do have 
and recover of the respondent costs and disbursements, taxed and al- 
lowed at $104.50. 
Dated and signed this 4th day of May, 1888. 
By the court. 
Attest: 
[ Seal of the Supreme Court, Minn. ] 


J. D. JONES, Clerk. 


70 STATE OF MINNESOTA, | 88 : 
Supreme Court, j <~ 


I, J. D. Jones, clerk of said supreme court, do hereby certify that 
the foregoing is a full and true copy of the entry of judgment in the 
cause therein entitled as appears from the original remaining of ree- 
ord in my office; that I have carefully compared the within copy 
with said original, and that the same is a correct transcript there- 
from. 
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Witness my hand and the seal of said supreme court, at the capi- 
tol, in the city of St. Paul, this 4th day of May, A. D. 1888. 


[Seal of Supreme Court. ] 


J. D. JONES, Clerk. 


74 [Endorsed:} 5179. State of Minnesota ex rel. The Railroad 

& Warehouse Commission of the State of Minnesota, relator, 
vs. The Chicago, Milwaukee & St. Paul Railway Company, respond- 
ent. Filed May 4th, 1888. J. D. Jones, clerk. 


75 State of Minnesota Supreme Court. 


STATE OF MinNEsOTA ex rel. THE RAILROAD AND WAREHOUSE Com- 
MISSION OF THE STATE OF Mrinnesora, Relator, 
VS. 
THe Cnyicaco, MILWAUKEE AND Sr. Paut Rattway Company, 
Respondent. 


Petition for Reargument. 


Filed May 8, 1888. 
J. D. JONES, Clerk. 


Flandrau, Squires & Cutcheon, counsel for respondent. 
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STATE OF MINNESOTA ex rel. THE RAILROAD AND WAREHOUSE Com- 
MISSION OF THE STATE OF Mrinnesora, Relator, 
US. 
Tue Cuicaco, MILWAUKEE «& Sr. Paut Rattway Compayy, 
Respondent. 


Petition for Reargument. 


To the honorable the supreme court of the State of Minnesota: 


And now comes your petitioner, the above-named respondent, and 
respectfully shows to the court— 

That upon the 25th day of January, 1888, the cause above entitled 
came on for argument before this court, sitting as a court of original 
jurisdiction ; that upon the 27th day of April, 1888, this court handed 
down its opinion and decision in said eause, and upon the 4th day 
of May, in said year, final judgment in said cause was duly entered 

against your petitioner and in favor of said relator. 
V7 Your petitioner respectfully asks that said cause be reopened 
and a reargument of the same be permitted and had, and in 
support of said application respectfully states the following grounds: 


1. 


Section 8 of chapter 10 of the General Laws of 1887 makes no pro- 
vision for the enforcement of orders of the Railroad and Warehouse 
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Commission made in proceedings such as that upon which this ap- 
plication is based; but the exclusive administration of the remedy 
in this case is given to the district court of the county where the 
alleged violation of the act occurred by section 15 of that act, and in 
consequence this court has no jurisdiction to grant any relief in this 
proceeding. 

This point was not made upon the former argument, and goes to 
the jurisdiction of the court. 


) 


Even If section 8 provided a remedy in this form of proceeding 
the order of the Railroad and Warehouse Commission made in this 
‘ase is void upon its face under the terms of said section, and neither 
this nor any other court has jurisdiction to enforce It. 

This point was not made upon the former hearing, and goes to 
the jurisdiction of the court. 


” 
wv. 


Even if section 8 provided a remedy appropriate to this form of 
proceeding and the order were valid under the terms of that seetion, 
vet the action of the commission would be an attempt to take 
78 respondent’s property without due process of law, and is in 
violation of section one of the fourteenth amendment to the 
Coustitulion of the United States, and is, together with the law under 
which it is taken, unconstitutional and void. The former decision 
of this court, to the contrary effect, was given without adequate arg u 
ment or presentation of authorities upon this question. 


3 


The appropriate remedy in case of a disobedience of the order of 
the Railroad and Warehouse Commission in this ease is provided, 
not by section 8 of chapter 10, Laws of 1887, but by sections 15, 
14, and 15 of that chapter, and must be administered exclusively by 
the district courts, and in consequence this court has no jurisdiction 
of this proceeding, and it should be dismissed. This point is now 
made for the first time, and was not even suggested upon the former 
hearing. 

The Railroad and Warehouse Commission of the State of Min- 
nesota, as it at present exisis, is created and its duties and powers 
defined by the act above referred to. In the application for the 
alternative writ in this ease and in. the alternative writ itself, and, 
so far as we have been able to learn, in all the proceedings upon the 
hearing, it has been taken for granted that this proceeding is author- 
ized and taken under section § of that chapter, and more particu- 
larly subdivisions d,e, f, and g of section 8. 

The pertinent provisions of these subdivisions are substantially 
as follows: 

First. Every common carrier shall file a schedule of clas- 
7 sification, rates, fares, and charges with the commission. See- 
ond. If at any time the commission shall find any part 
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thereof unequal or unreasonable it shall have the power to compel 
the common carrier to change such tariff, and shall recommend 
such change to said common carrier. Third. If the common car- 
rier shall neglect to do so for ten (10) days the commission may 
establish and publish the changes recommended. Fourth. If the 
carrier then refuses to change its schedule and accept the rates so 
fixed the commission may proceed againt the carrier, first, by man- 
damus, and then by injunction, to compel obedience to its orders. 

A careful examination of section 8 and its sub-sections convinces 
us that it is intended to apply simply to the case in which the com- 
mission, upon an examination of the schedules filed with it, made 
at its own instance, finds that any part of the tariff of rates or charges 
established by any common carrier is unequal and unreasonable, 
and of its own motion attempts to correct the same. This, how- 
ever, Is not such a proceeding. 

In this case a complaint against the railroad was filed by the 
Boards of Trade Union of Farmington, Northfield, Faribault, and 

she Owatonna with the Railroad and Warehouse Commission. Upon 
that complaint a hearing was regularly had, and after that hearing 
the order of October 15th was made. See application for writ of 
mandamus, pp. 3 and 4; alternative writ of mandamus, pp. 3 and 
4. Now, is there in the law any provision for cases of this kind ? 
If so, following the ordinary rules of statutory interpretation, that 
provision must be considered exclusive. Such provisions will be 
found in sections 15, 14, and 15 of the act. These provide 
80 lirst. Any person, firm, corporation, or association, or any 
mercantile or agricultural or manufacturing society, or any 
body politic or municipal organization complaining of anything 
done or omitted to be done by any common carrier may apply to 
the commission by a petition for a redress of his grievances. See 
sec. 13, subdivision a. 

Second. Thereupon it is made the duty of the commission to call 
upon the common carrier to satisfy the complaint or to answer the 
same Within a reasonable time. See sec. 10, subdivision 4. 

Third. If the common carrier fails to satisfy such complaint it is 
made the duty of the commission to investigate. See same subdi- 
vision. 

Fourth. Whenever investigation is made the commission is re- 
quired to make a report in writing in respect thereto, which shall 
include the findings of fact upon which the conclusions of the com- 
mission are based, together with the recommendation as to what 
reparation, if any, should be made to the complainant by the com- 
mon carrier. See sec. 14, subdivision a. 

Fifth. Such findings shall thereafter be deemed prima facie evi- 
dence as to facts therein found in all judicial proceedings. See same 
subdivision. 

Sixth. The commission shall cause a copy of this report, together 
with a notice to the common earrier to desist from its violation of: 
the law and to make reparation for the injury found to have been 
done, within a specified time, to be served upon the railroad com- 

pany. See same section, subdivision 6. 
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Seventh. If the railrond company shall neglect or refuse, within 
the time specified in the notice, to desist from its violation of the. 
law, and shall refuse to make reparation for the injury alleged to 

have been caused, it is made the duty of the commission 
8] forthwith to certify the fact of such neglect or refusal, and 

forward a copy of its report, with such certificate attached, to 
the attorney general of the State “for redress and punishment, as 
hereinafter provided.” See same section, subdivision ¢. 

Eighth. It then becomes the duty of the attorney general to cause 
a suit to be brought in the district court in the judicial district 
wherein such violation occurred, on behalf and in the name of the 
person or persons injured, against such common carrier for the re- 
covery of damages for such injury as may have been sustained by 
the injured party. See section 15, subdivision a. 

Ninth. The court is given power summarily to hear and deter- 
mine the matter, but in such manner as to do justice in the premises, 
and for that purpose is given power to make all necessary inquiries 
in such manner as it shall see fit. See section 15, subdiviston 6. 

Tenth. If it is made to appear on this hearing that a lawful order 
of the commission has been disobeyed the court may compel obedi- 
ence thereto by mandamus or injunction or by proceedings by at- 
tachment. See section 15, subdivision e. 

Eleventh. Either party is given an appeal from the decision of 
the district court to the supreme court of the State. See same sub- 
division. 

These are substantially all of the provisions of the act applicable 
to this form of proceeding. In this case, as has been stated, a com- 
plaint was made by a mercantile association. The commission gave 
the railway company notice of a hearing upon that complaint, and 
such hearing was had. Up to this point the proceeding seems to 

have been regular. 
82 The commission, however, made no report or findings of 
fact. No copy of that report was transmitted to the railway 
company or to the attorney general. 

The attorney general brought no action in any district court, nor 
were any further proceedings had under the provisions of sections 
13, 14, or 15 of the act. Manifestly in this form of proceeding the 
remedy of the commission and the parties injured was by an action 
in the district court, and of any attempt to enforce the order of the 
commission this court has no Jurisdiction. 


II. 


Even if section 8 of chapter 10 were applicable to this form of pro- 
ceeding the order of the commission in this case is void upon its 
face, and this court in consequence has no jurisdiction of the pro- 
ceeding. 

This point is raised for the first time upon this application and 
was not, we think, suggested upon the former hearing. The lan- 
guage of subdivision ¢ of section 8, under which the order of the 
commission in this case is stated to have been taken, is as follows: 
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“Tn case the commission shall at any time find any part of the tariff 
of rates, &c., are in any respect unequal or unreasonable it shall 
have the power and is hereby authorized and directed to compel any 
common carrier to change the same and adopt such rates, &c., as 
said commission shall declare to be equal and reasonable; to which 
end the commission shali, in writing, inform such common carrier 
in what respect such tariff of rates, &c., are unequal and unreason- 
able, and it shall recommend what tariff shall be substituted there- 
for.” 
83 Subdivision f of this section reads: “ In case such common 
carrier shall neglect or refuse for ten (10) days after such 
notice to substitute such tariff, &c., it shall be the duty of said com- 
mission to immediately publish such tariff, &e., and cause the same 
to be posted at all the regular stations on the line of such common 
carrier in this State, and thereafter it shall be unlawful for such 
common carrier to charge or maintain a higher or lower rate, fare, 
charge, or classification than that so fixed and published by said 
commission.” 

If this provision is valid for any purpose it very evidently con- 
fers no power except that to fix a definite and unvarying rate which 
the law provides shall be substituted for the rate fixed by the rail- 
road company. It certainly confers no power to fix a maximum 
rate or to fix a sliding seale. 

On the other hand, there commendation or notice made by the 
commission in this case upon the 4th of August, 1887, and the order 
which was subsequently made by the commission upon the 15th 
day of October, in the same year, read: ‘“ Therefore said commission 
recommends and directs that you, the said Chicago, Milwaukee and 
St. Paul Railway Company,shall alter and change your schedule by 
the adoption and substitution of a rate of not toexceed two and one- 
half cents per gallon for the services aforesaid,” &e. ‘This it was not 
in the power of the commission to do, and its order is void upon its 
face, and it is evident that in consequence this court has no juris- 
diction to enforce that order, whether by this or any other form of 

proceeding. ‘This point was made by the railway companies 
84 and sustained by Judge Young in the so-called “switching 

eases,” heard some time since in the district court‘of Hen- 
nepin county. 


ITT. 


Said former decision of this court was apparently formed and 
given under a misapprehension ‘of the rule of law enunciated by 
the decisions of the Supreme Court of the United States in regard 
to the power of State Legislatures over the rates and charges estab- 
lished by common carriers within their respective States. 

In the decision of this court in this case the following language 
is used: “ The decisions in the so-called ‘Granger cases,’ over eleven 
years ago, resu'ted in a complete victory for the right of legislative 
control. It was then held that railway companies, being incorpo- 
rated as common carriers for hire and given extraordinary powers 
and special rights and privileges in order that they might better 
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serve the public, were engaged in a public employment affecting the 
public interest, and therefore, unless protected by their charters, 
were subject to legislative control as to their rates of fare and freight: 
that for protection against wrong under the form of legislative regu- 
lation they must rely entirely upon the good faith of the people and 
the wisdom and impartiality of the Legislature.” 

As authority for this doctrine the court refers to the “Granger 
cases,” so called, 94 U. S., 135, 187. 

The court continues: “But we know of no decision of any court, 
State or Federal, in which the doctrine of the cases referred to has 
been modified, denied, or overruled, and it must now be accepted 
as a settled, fundamental principle in American constitutional 

law. 
85 “Tt is insisted, however, that while the Legislature might 
authorize a commission to recommend rates, and might de- 
clare that the rates so recommended should be prima facie evidence 
of what is equal and reasonable, yet it is not within its power to set 
up a commission whose Judgment or determination as to what is 
reasonable should be final and conclusive; that this is a judicial 
question which can only be determined by the courts; that the rail- 
way company has a right to controvert before a court the reason- 
ableness of the rates fixed by the commission ; that if absolute power 
to fix rates be given to such a body it may be abused to the extent 
of practical confiscation and depriving the companies of their prop- 
erty without due process of law. This argument is not a new one. 
it is the same that was advanced fifteen vears ago against the right 
of the Legislature itself to regulate rates, and if it is sound it would 
apply with equal force to either case. ‘The power mig'it be abused 
by the Legislature as well as by a commission, but the liability of a 
power to abuse is no argument against the existence, and should the 
Legislature directly fix rates the railway company would no more 
have its day in court or a judicial determination of their reasonable- 
ness than if fixed by a commission. ‘this argument was met and 
fully answered in the decision of tlhe ‘Granger cases’ already referred 
to. Its fallacy consists in failing to distinguish a case like the pres- 
ent from one of mere private contract, in which the public has no 
interest. In the latter the reasonableness of a charge for services 
must be judicially ascertained, because the Legislature has no con- 
trol over the contraci, but a railway company engaged as a 
56 common carrier is engaged in a public employment affecting 
a public interest. It has received special rights and privi- 
leges from the State whereby it enjoys certain advantages over 
others. Submission to regulation of its compensation by the State 
in the exercise of its police power muy be said to be an implied con- 
dition of the grant, and the State, in exercising this power, only de- 
termines the conditions upon which the grant shall be enjoyed. 
The controlling fact is the right to regulate at all. This being con- 
ceded, it is immaterial, so far as concerns the question now under 
consideration, whether the Legislature fixes the rates directly or 
does it indirectly through a commission.” 
The court then decides that the commission has the power under 
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section 8 arbitrarily to fix rates, and that from its decision there is 
no appeal. 

With all deference to the opinion of this court, we beg toe xpress 
our dissent from its construction of the case of Munn vs. Illinois 
and those which follow in its foot steps, here laid down, and from the 
doctrine above enunciated. Not only do we believe that this doc- 
trine is not logicaland not constitutional, but that it is not in ae- 
cordance with or to be deduced from the decisions referred to. 

What are ordinarily known as the “ Granger cases” are Munn vs. 
[llinois, The C., B. & Q. R’y Co. vs. Iowa, Peik vs. C. & N. W. R’y 
Co., The C., M. & St. P. R’y Co. vs. Ackley, Winona & St. Peter R’y 
Co. vs. Blake, all in 9£U.S. In these cases the Supreme Court of the 
United States enunciates over and over again the principle of law 
which it there establishes and upon which it bases its decision in 

those cases. 
87 In Munn vs. Illinois, after discussing the subject from a 
historico-legal standpoint, Chief Justice Waite, upon p. 150, 
uses the following language (the italics are our own): 

“ Enough has already been said to show that when private prop- 
erty is devoted to a public use it is subject to public regulation.” 

Upon p. 135 the Chief Justice continues: “In countries where 
the common law prevails it has been customary from time iIm- 
memorial for the Legislature to declare what shall be a reasonable 
compensation under such circumstances, or, perhaps more properly 
speaking, to fix a maximum rate beyond which any charge would be un- 
reasonable.” 

On p. 154 we find the following language used: “ The controlling 
fact is the power to regulate at all. If that exists the right to es- 
tablish the maximum of charge as one of the means of regulation 
is implied.” 

Again, upon the same page, the Chief Justice says: “ To limit the 
rate of charge for services rendered in a public employment or for 
the use of property in which the public has an interest is only 
changing a regulation which existed before. It establishes no 
new principle in the law, but only gives a new effect to an old 
one.” ) 

In ©., B. &. Q. R’y vs. lowa, upon the 161st page of same report, 
Mr. Chief Justice Waite, in delivering the opinion of the court, says : 
* This company in the transactions of its business, has the same 
rights and is subject to the same control as private individuals 
under the same circumstances. It must carry when called upon to 

do so, and can charge only a reasonable sum for the carriage. 
he [In the absence of any legislative regulation on the subject 

the courts must decide for it, as they do for private persons 
when controversies arise, what is reasonable; but when the Legisla- 
ture steps in and prescribes a macimum of charge it operates upon 
this corporation the same as upon individuals engaged in a similar 
business.” 

Again, the following language is used upon p. 162: “ It is a mat- 
ter of no importance that the power of regulation now under consid- 


uesemmey 


Sa ty. 3 


~ 


i 
. 


THE STATE OF MINNESOTA, &C. 


eration was not exercised for more than twenty years after this com- 
pany was organized.” 

In the case of Peik vs. The C. & N. W. R’y the same learned justice 
makes use of this language on p. 176 of the same report: “In Munn 
vs. Illinois, supra, p. 113, and Chicago, Burlington & Quiney R. R. 
Co. vs. Lowa, supra, p. 155, we decided that the State may /imit the 
amount of charges by railroad companies for fares and freights un- 
less restrained by some contract in the charter.” 

Again, in the same case, on p. 178, the court say: “ Where prop- 
erty has been clothed with a public interest the Legislature may fix 
a limit to that which shall in law be reasonable for its use.” 

These are the only cases which were presented to the court or ap- 
parently considered by it in its decision of the question whether see- 
tion eight (8) of chapter ten (10) of the General Laws of the State of 
Minnesota for the year 1887 is unconstitutional, for the reason that 
it provides for the taking of property without due process of law, and 

the portions above quoted are the most radical and uneompro- 
89 mising statements of the doctrine of legislative control which 
are contained in those decisions. 

It will be perceived that the Supreme Court of the United States 
nowhere holds nor has it ever been intimated that the Legislature 
itself or any of its creatures wight cefinitely and absolutely fix a 
certain and unvarying rate or charge or tariff of rates or charges 
for the carrying of persons or property upon railways. The utmost 
limit to which that court has gone is to hold that the Legislature of 
a State may, in the absence of contract rights to the contrary, fix a 
maximun charge for the transportation of persons or property npon 
railroads, which shall be held by the courts to establish a limit 
within which fares charged shall be considered reasonable and be- 
vond which a fare attempted to be charged shall be considered un- 
reasonable. 

The words used and repeated over and over again with reference 
to this power of the Legislature are “regulation, “maximum,” 
“Jimit.” In other words, the doctrine which is announced in the 
“ Granger cases” is simply this: The rule of theeommon law binds 
a common carrier to charge and receive only a reasonable compen- 
sation for its services. Legislatures have a right to make more 
definite the limits of reasonableness. ‘They may, as it were, define 
what is reasonable; but the power to define what is reasonable does 
not and has never been held to include the authority to establish 
certain fixed rates of charge for services which may have no relation 
to the question of reasonableness, but may be and certainly is, if the 

law of this State be constitutional, an assumption by the State 
90 of the right to determine what compensation shall be received 

by a railway company for the beneficial use of its property 
without any relation tothe question of reasonableness or to the com- 
mon-law right upon which the power to regulate is based: but if 
the Granger cases have been correctly construed by this court, it was 
the intention of the Supreme Court of the United States not toapply 
anv former rule of the common law to the actions of the State Legis- 
latures which they then had under consideration, but to establish 
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the new and startling doctrine that because the public nad granted 
certain privileges and powers to common carriers it had received in 
exchange the right absolutely to fix the compensation which the 
individuals composing it should pay to the railway companies for 
the performance of services; for it is evident that no fixed charge or 
rate can, in the varying conditions of railroad transportation, be re- 
garded as a definition or limitation of what is reasonable. 

3ut in this investigation we do not need to depend upon the lan- 
guage of the Supreme Court in these cases alone. 

In the case of Ruggles vs. Illinois, 108 U. S., p. 526, Mr. Chief 
Justice Waite, again delivering the opinion of the court, says, upon 
p. 531, that the Granger cases determined the principle that a State 
may limit the amount of charges by railway companies for fares and 
freights, unless restrained by some contract in the charter. 

He again states.the scope of the decision in Munn vs., Illinois 
upon pp. 531 and 532: “ This, under the rule stated in Munn vs. 
Illinois * * * and the several railroad cases decided at the 
same time, requires the company to carry at reasonable rates, and 

leaves the Legislatures at liberty to fix the marimum of what 
91 would be reasonable.” On p. 533, at the bottom of the page, 

the court say: “ But since, in the absence of some restraining 
contract, the State may establish a maximum of rates to be charged 
by railroad companies for the transportation of persons and prop- 
erty, it follows,” ete. 

The same distinguished justice, in the decision of the court in the 
case of Stone and others vs. The Farmers’ Loan & Trust Co., one of 
the railroad commission cases, reported in the 116th U.S., upon p. 
307, uses similar language. See p. 325 (last paragraph); also p. 
330 (near top). 

On p. 328, at the bottom of the page, the Chief Justice continues: 
“Such being the rule and such its practical operation, we return to 
the special provisions of the charter on which this case depends, and 
find, first, the authority given the corporation to carry persons and 
property. This of itself implies authority to charge a reasonable sum 
jor the carriage. In this way the corporation was put in the same 
position a natural person would occupy if engaged in the same or 
like business.” 

The court continues as follows, upon p. 331: “From what has 
thus been said it is not to be inferred that this power of limitation 
or regulation is itself without limit. This power to regulate is not 
a power to destroy, and limitation is not the equivalent of confisca- 
tion. Under the pretense of regulating fares and freights the State 
cannot require a railway corporation to carry persons or property 
without reward ; neither can it do that which in law amounts to a 
taking of private property for public use without just compensation 

or without due process of law.” 
92 This expression, together with others used in that case, 


that used in the case of Munn vs. Illinois, near the bottom of 


p. 133, and quoted above, determines, so it seems to us, that it was 
not the intention of the Supreme Court of the United States to de- 
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cide that Legislatures had the power to do more than define in good 
faith the limits of reasonableness. 


Upon the question of the power of a State to give absolute and 
personal rather than judicial discretion to persons or bodies in cases 
like the present, the case of Yick Wo vs. Hopkins, in 118 U.S., on p. 
306, will be found most instructive. 


The plaintiff in error petitioned the supreme court of the State of 
California for a writ habeas corpus, alleging that he was illegally de- 
prived of his personal liberty by the defendant as sheriff of the city 
and county of San Francisco. The sheriff made return to the writ 
that he held the petitioner in custody by virtue of the sentence of 
the police judges’ court No. 2 of the city and county of San Fran- 
cisco, Whereby he was found guilty of a violation of certain ordi- 
nances of the board of supervisors of that county. The ordinances 
for the. violation of which Yick Wo had been found guilty provided 
that it should be unlawful from and after the passage of that order 
for any person or persons to establish, maintain, or carry on a laun- 
dry within the corporate limits of the city and county of San Fran- 
cisco without having first obtained the consent of the board of 
supervisors, except the same be located in a building constructed 
either of brick or stone. 


The supreme court, approving similar decisions of the courts of 

Ohio and Maryland, decides that an ordinance which sub- 

5 jected the personal or property rights of citizens to the arbi- 

trary exercise cf the will of one or more other persons is un- 
constitutional and void. 


If the eighth section of the railroad commission act of this State 
provides for the arbitrary exercise of a power to establish rates of 
compensation to railway companies (as has been deeided by this 
court is the fact), then, it seems to us, that law falls within the pur- 
view of the decision in the case of Yick Wo vs. Ilopkins, and must 
be held unconstitutional. 


If section 8, as construed by this court, gives to the Railroad and 
Warehouse Commission the power arbitrarily to fix rates, it also gives 
to that commission a power thus virtually to confiscate the property 
of railway companies, limited only by the superior discretion of the 
Legislature or the latest popular whim. We take it that this court 
does not wish to be understood to espouse any such doctrine. If, 
however, the provision of section 8 in question be invalid, as con- 
taining such a grant of power to the railroad commission, it 1s In- 
valid for any purpose. 

We respectfully submit that for the reasons above set out the judg- 
ment entered in this cause should be opened and a reargument of 
the questions involved be granted. 

FLANDRAU, SQUIRES & CUTCHEON, 


Counsel for Respondent. 
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the new and startling doctrine that because the public nad granted 
certain privileges and powers to common carriers it had received in 
exchange the right absolutely to fix the compensation which the 
individuals composing it should pay to the railway companies for 
the performance of services; for it is evident that no fixed charge or 
rate can, in the varying conditions of railroad transportation, be re- 
garded as a definition or limitation of what is reasonable. 

3ut in this investigation we do not need to depend upon the lan- 
guage of the Supreme Court in these cases ; 7-9 

In the case of Ruggles vs. Illinois, 108 U. S., p. 526, Mr. Chief 
Justice Waite, again deliv ering the opinion of the court, says, upon 
p. 531, that the Granger cases determined the principle that a State 
may limit the amount of charges by railway companies for fares and 
freights, unless restrained by some contract in the charter. 

He again states.the scope of the decision in Munn vs. [Illinois 
upon pp. 531 and 532: “ This, under the rule stated in Munn vs. 
Illinois * * * and the several railroad cases decided at the 
same time, requires the company to carry at reasonable rates, and 

leaves the Legislatures at liberty to fix the ma mime of what 
91 would be reasonable.” On p. 533, at the bottom of the page, 

the court say: “ But since, in the absence of some restrainitig 
contract, the State may establish a maximum of rates to be charged 
by railroad companies for the transportation of persons and prop- 
erty, it follows,” ete. 

The same distinguished justice, in the decision of the court in the 
case of Stone and others vs. The Farmers’ Loan & Trust Co., one of 
the railroad commission cases, reported in the 116th U.S., upon p. 
307, uses similar language. See p. 325 (last paragr raph) : also p. 
000 (near top). 

On p. 328, at the bottom of the page, the Chief Justice continues: 
“Such being the rule and such its practical operation, we return to 
the special provisions of the charter on which this case depends, and 
find, first, the authority given the corporation to carry persons and 
property. This of itself implies authority to charge a reasonable sum 
for the carriage. In this way the corporation was put in the same 
position a natural person would occupy if engaged in the same or 
like business.” 

The court continues as follows, upon p. 351: “From what has 
thus been said it is not to be inferred that this power of limitation 
or regulation is itself without limit. This power to regulate is not 
a power to destroy, and limitation is not the equivalent of confisca- 
tion. Under the pretense of regulating fares and freights the State 
cannot require a railway corporation to earry persons or property 
without reward; neither can it do that which in law amounts to a 
taking of private property for public use without just compensation 

or without due process of law. 
92 This expression, together w ith others used in that case, 


nme 


that used in the case of Munn vs. Illinois, near the bottom of 
p. 1383, and quoted above, determines, so it seems to us, that it was 
not the intention of the Supreme Court of the United States to de- 


tee ei 
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cide that Legislatures had the power to do more than define in good 
faith the limits of reasonableness. 


Upon the question of the power of a State to give absolute and 
personal rather than judicial discretion to persons or bodies in cases 
like the present, the case of Yick Wo vs. Hopkins, in 118 U.S., on p. 
306, will be found most instructive. 


; 


The plaintiff in error petitioned the supreme court of the State of 
California for a writ habeas corpus, alleging that he was illegally de- 
prived of his personal liberty by the defendant as sheriff of the city 
and county of San Francisco. The sheriff made return to the writ 
that he held the petitioner in custody by virtue of the sentence of 
the police judges’ court No. 2 of the city and county of San Fran- 
cisco, Whereby he was found guilty of a violation of certain ordi- 
nances of the board of supervisors of that county. The ordinances 
for the violation of which Yick Wo had been found guilty provided 
that it should be unlawful from and after the passage of that order 
for any person or persons to establish, maintain, or carry on a laun- 
dry within the corporate limits of the city and county of San Fran- 
cisco without having first obtained the consent of the board of 
supervisors, except the same be located in a building constructed 
either of brick or stone. 


The supreme court, approving similar decisions of the courts of 

Qhio and Maryland, decides that an ordinance which sub- 

9D jected the personal or property rights of citizens to the arbi- 

trary exercise of the will of one or more other persons is un- 
constitutional and void. 


If the eighth section of the railroad commission act of this State 
provides for the arbitrary exercise of a power to establish rates of 
compensation to railway companies (as has been decided by this 
court is the fact), then, it seems to us, that law falls within the pur- 
view of the decision in the case of Yick Wo vs. Ilopkins, and must 
be held unconstitutional. 


If section 8, as construed by this court, gives to the Railroad and 
Warehouse Commission the power arbitrarily to fix rates, it also gives 
to that commission a power thus virtually to confiscate the property 
of railway companies, limited only by the superior discretion of the 
Legislature or the latest popular whim. We take it that this court 
does not wish to be understood to espouse any such doctrine. If, 
however, the provision of section 8 in question be invalid, as con- 
taining such a grant of power to the railroad commission, it Is in- 
valid for any purpose. 


We respectfully submit that for the reasons above set out the judg- 
ment entered in this cause should be opened and a reargument of 
the questions involved be granted. 

FLANDRAU, SQUIRES & CUTCHEON, 


Counsel for Re sponude nt. 
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94 State of Minnesota Supreme Court. General April Term, 


A. D. 1888. 
Monday morning, 9.30 o'clock. 


JULY 2ND, A. D. 1888. 
Court convened pursuant to adjournment, all the justices being 
present. 


Tue STaTE or MINNESOTA ex rel. THE Ral- | 


road and Warehouse Commission of the State | | 
of Minnesota, Relator, | No. 186 (Oct. Cal., 
vs. ( 1887). 95179. 
Tue Cuicaco, MILWAUKEE & Str. Paut Ratr- | 
way Conpany, Respondent. ) 


Application having been heretofore made by the respondent fora 
reargument of this cause, it is now, upon due consideration thereof, 
ordered that said application or petition of respondent be, and the 
same hereby is, In all things denied. 

A true record. 


Attest: J. D. JONES, Clerk. 


The foregoing is a full and true copy of the minutes of argument 


and order in the above-entitled cause. 
Attest : J. D. JONES, Clerk. 


[ Endorsed :] State of Minnesota supreme court. Copy of minutes 
of argument. Filed ——, A. D, 188-. , clerk. 


95 To the Honorable James Gilfillan, chief justice of the su- 
preme court of the State of Minnesota : 

And now comes your petitioner, The Chicago, Milwaukee & St. 
Paul Railway Company, by Charles E. Flandrau and F. W. M. 
Cutcheon, its attorneys, and alleges: 

Your petitioner is and for many years last past has been 4 corpo- 
ration duly organized and existing under and by virtue of the laws 
of the State of Wisconsin, and owning and operating a line of rail- 
way extending from Calmar, in the State of lowa, to Le Roy, in the 
State of Minnesota, and from said Le Roy through the cities or towns 
of Owatonna and Faribault, in sdid Minnesota, to the cities of St. 
Paul and Minneapolis, in said last-named State, which line of — is 
commoniy known as the “ lowa and Minnesota Division” of said 
Chicago, Milwaukee and St. Paul Railway. 


That in and by chapter 188 of the General Laws of the State of 


Minnesota of 1885, entitled “An act for the regulation of railroad 
companies, and approved March 5,1885, the Legislature of the State 
of Minnesota created and established a board of commissioners for 
said State, to be designated as the “ Railroad and Warehouse Com- 
missioners,’ and which is commonly Known as the Railroad and 
Wareliouse Commission. 


eg 
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That said Railroad & Warehouse Commission are continued in 
and by chapter 10 of the Gen. Laws Minnesota, 1887,— an act of said 
Legislature of said State of Minnesota, entitled “An act to regulate 
common carriers, and creating the Railroad and Warehouse Com- 
mission of the State of Minnesota and defining the duties of such 
commission in relation to common carriers,” approved March 
96 7, 1887, and are therein designated as the “ Railroad and 
Warehouse Commission of the State of Minnesota.” 

That in and by said acts of said Legislature above referred to 
said Railroad & Warehouse Commission is charged and vested with 
certain powers and duties and certain other pretended powers and 
duties in relation to common earriers subject to said acts. 

That among other powers which said Legislature attempted to 
confer upon said Railroad & Warehouse Commission by said act of 
March 7, 1887, is the pretended power to fix and establish classifi- 
vations, rates, fares, and charges for the transportation of passengers 
and property of all kinds and classes transported by or upon the 
line of any common carrier or carriers engaged in the transporta- 
tion of passengers or property wholly by railroad, or partly by rail- 
road and partly by water when both are used, under a common con- 
trol, management, or arrangement, for a carriage or shipment from 
one place or station to another, both being within the State of Min- 
nesota. 

That upon the 6th day of December, 1887, the State of Minnesota, 
upon the relation of the Railroad and Warehouse Commission of 
said State, by the attorney general of said State, presented to the Hon. 
James Gilfillan, chief justice of the supreme court of said State, an 
application for an alternative writ of mandamus, to be issued out 
of and under the seal of the supreme court of said State of Minne- 
sota, directed to and commanding this petitioner to, immediately 
upon the receipt of a copy of said writ, fo comply with the require- 
ments of a certain recommendation made by said commission on 
the 4th day of August, 1587, and a certain order made by said 
Railroad and Warehouse Commission of said State on the 13th 

Jay of October, 1887, which said recommendation and order 
97 required this petitioner to change its tariff of retes and 

charges for transportation of milk over its lowa and Minne- 
sota Division from the towns of Owatonna and Faribault, respect- 
ively, to the cities of St. Paul and Minneapolis, all in said State, 
from three cents per gallon, in ten-gallon cans, from either Owa- 
tonna or Faribault station to either St. Paul or Minneapolis station 
to two and 3 cents a gallon, in ien-gallon cans, for the same dis- 
tances, respectively, and to so change its tariff of rates and charges 
or to show cause before said supreme court,ata time and place to be 
be specified in said writ, why said company (your petitioner) had 
not done the same, and that the said company (your petitioner) then 
and there make its return to said writ with its certificate on such 
return having done as commanded. 

That thereupon said chief justice allowed said writ and designated 
the 14th day of December, 1887, as the return day thereof, and di- 
rected that said writ should be served on this petitioner by leaving 
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94 State of Minnesota Supreme Court. General April Term, 
A. D. 1888. 


Monday morning, 9.30 o'clock. 


JuLy 2np, A. D. 1888. 
Court convened pursuant to adjournment, all the justices being 
present. 3 


Tne Srate oF Minnesota ex rel. Tne Ratr- ) 
road and Warehouse Commission of the State 
of Minnesota, Relator, No. 186 (Oct. Cal., 

vs. 1887). 5179. 

Tue Cuicaco, MILWAUKEE & Str. Paut RalIr- 

way Company, Respondent. : 


Application having been heretofore made by the respondent fora 
reargument of this cause, it is now, upon due consideration thereof, 
ordered that said application or petition of respondent be, and the 
same hereby is, in all things denied. 


A true record. 
Attest: J. D. JONES, Clerk. 


The foregoing is a full and true copy of the minutes of argument 


and order 1n the above-entitled cause. | : 
Attest : J. D. JONES, Clerk. 


[Endorsed :] State of Minnesota supreme court. Copy of minutes 
of argument. Filed ——, A. D. 188-. , clerk. 


95 To the Honorable James Gilfillan, chief justice of the su- 
preme court of the State of Minnesota : 

And now comes your petitioner, The Chicago, Milwaukee &« St. 
Paul Railway Company, by Charles E. Flandrau and F. W. M. 
Cutcheon, its attorneys, and alleges : 

Your petitioner is and for many years last past has been 4 corpo- 
ration duly organized and existing under and by virtue of the laws 
of the State of Wisconsin, and owning and operating a line of rail- 
way extending from Calmar, in the State of Iowa, to Le Roy, in the 
State of Minnesota, and from said Le Roy through the cities or towns 
of Owatonna and: Faribault, in said Minnesota, to the cities of St. 
Paul and Minneapolis, in said last-named State, which line of — is 
commonly known as the “ lowa and Minnesota Division” of said 
Chicago, Milwaukee and St. Paul Railway. 

That in and by chapter 18S of the General Laws of the State of 
Minnesota of 18585, entitled “An act for the regulation of railroad 
companies,’ and approved March 5,1885, the Legislature of the State 
of Minnesota created and established a board of commissioners for 
said State, to be designated as the “ Railroad and Warehouse Com- 
missioners,” and which is commonly Known as the Railroad and 
Wareliouse Commission. 
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That said Railroad & Warehouse Commission are continued in 
and by chapter 10 of the Gen. Laws Minnesota, 1887,— an act of said 
Legislature of said State of Minnesota, entitled “An act to regulate 
common carriers, and creating the Railroad and Warehouse Com- 
mission of the State of Minnesota and defining the duties of such 
commission in relation to common carriers,” approved March 
96 7, 1587, and are therein designated as the “ Railroad and 
Warehouse Commission of the State-of Minnesota.” 

That in and by said acts of said Legislature above referred to 
said Railroad & Warehouse Commission is charged and vested with 
certain powers and duties and certain other pretended pewers and 
duties in relation to common carriers subject to said acts. 

That among other powers which said Legislature attempted to 
confer upon said Railroad & Warehouse Commission by said act of 
March 7, 1887, is the pretended power to fix and establish classifi- 
cations, rates, fares, and charges for the transportation of passengers 
and property of all kinds and classes transported by or upon the 
line of any common carrier or carriers engaged in the transporta- 
tion of passengers or property wholly by railroad, or partly by rail- 
road and partly by water when both are used, under a common con- 
trol, management, or arrangement, for a carriage or shipment from 
one place or station to another, both being within the State of Min- 
nesota. 

That upon the 6th day of December, 1587, the State of Minnesota, 
upon the relation of the Railroad and Warehouse Commission of 
said State, by the attorney general of said State, presented to the Hon. 
James Gilfillan, chief justice of the supreme court of said State, an 
application for an alternative writ of mandamus, to be issued out 
of and under the seal of the supreme court of said State of Minne- 
sota, directed to and commanding this petitioner to, immediately 
upon the receipt of a copy of said writ, fo comply with the require- 
ments of a certain recommendation made by said commission on 
the 4th day of August, 1887, and a certain order made by said 
Railroad and Warehouse Commission of said State on the 13th 

Jay of October, 1887, which said recommendation and order 
07 required this petitioner to change its tariff of retes and 

charges for transportation of milk over its lowa and Minne- 
sota Division from the towns of Owatonna and Faribault, respect- 
ively, to the cities of St. Paul and Minneapolis, all in said State, 
from three cents per gallon, in ten-gallon cans, from either Owa- 
tonna or Faribault station to either St. Paul or Minneapolis station 
to two and } cents a gallon, in ten-gallon cans, for the same dis- 
tances, respectively, and to so change its tariff of rates and charges 
or to show cause before said supreme court, at a time and place to be 
be specified in said writ, why said company (your petitioner) had 
not done the same, and that the said company (your petitioner) then 
and there make its return to said writ with its certificate on such 
return having done as commanded. 

That thereupon said chief justice allowed said writ and designated 
the 14th day of December, 1887, as the return day thereof, and di- 
rected that said writ should be served on this petitioner by leaving 
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a copy thereof with the general Northwestern freight agent of this 
petitioner. 

That said writ thereupon duly issued out of said court, directed to 
and commanding this petitioner as in said application prayed, and 
was duly served upon this petitioner. 

That thereafter, and upon the return day of said writ, this peti- 
tioner duly appeared before said supreme court, the same being the 
highest court in said State in which a decision could be had in said 
proceeding, and thereafter, to wit, upon the 25rd day of December, 
1887, made and filed its duly verified return in writing to said alter- 
native writ of mandamus; and thereafter, to wit, on the 25th day 
of January, 1888, duly appeared, by its attorney, and then and there 

showed cause why it had not done as was by the order of said 
98 Railroad and Warehouse Commission and the terms of said 
alternative writ of mandamus required. 

That in and by said return and upon the hearing upon the 
same this petitioner claimed and contended that said respondent, 
The Chicago, Milwaukee & St. Paul Railway Company, is the abso- 
lute owner in its own right of the Chicago, Milwaukee & St. Paul 
railway, together with all its franchises, equipment, and appurte- 
nances, and is entitled to the possession and beneficial use thereof, 
and as a consequence of such ownership is entitled to make, fix, and 
establish the rates and charges for transportation over the same, 
subject only to the provision that such rates and charges shall be 
fair and reasonable. 

That the said respondent fixed and established the rate of three 
cents per gallon in ten-gallon cans as the freight for carrying milk 
on passenger trains from the towns of Owatonna and Faribault, re- 
spectively, to the cities of St. Paul and Minneapolis, respectively. 

That said rate so fixed was a reasonable, fair, and just rate for 
carrying milk on passenger trains; but that the said Railroad and 
Warehouse Commission of the State of Minnesota, assuming the 
right to fix and establish the rates of said respondent for such trans- 
portation, unjustly, unreasonably, and oppressively attempted to fix 
and establish said rate at two and one-half cents per gallon in ten- 
gallon cans, instead of the rate so established by the — said Rail- 
road and Warehouse Commission of the State of Minnesota was not 
and is not a reasonable, fair, and just compensation to the respond- 
ent for the services rendered. 

That the establishment of such rates by the State, against the will 
of said respondent, through said Railroad and Warehouse Commis- 

sion or otherwise, is pro tanto a taking of said property and 
v9 depriving the said respondent thereof without due process of 

law, in violation of section 1 of article 14 of the amendments 
to the Constitution of the United States, and that the making of said 
order by the said Railroad and Warehouse Commission on the said 
13th day of October, 1887, was a pro tanto taking and depriving the 
said respondent of its property without due process of law and in 
violation of said section of the Constitution of the United States, and 
was therefore void and of no effect, and that the establishment of 
such rate by the said Railroad & Warehouse Commission of the State 
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of Minnesota against the will of said respondent was and is a pro 
tanto taking of the said property of the said respondent and a de- 
privation of said respondent thereof without due process of law, in 
violation of section 1 of article 14 of said amendments to the Con- 
stitution of the United States, and that the making of said order 
by the said Railroad and Warehouse Commission on the said 15th 
day of October, 1887, was a pro tanto taking and deprivation of the 
said respondent of its property without due process of law, in 
violation of said section of the Constitution of the United States, 
and therefore void and of no effect; that said action of said Rail- 
road and Warehouse Commission of said State of Minnesota in 
fixing or attempting to fix the rates or charges of said respondent 
for carrying milk on its said railroad and said section 8 of 
chapter 10 of the General Laws of Minnesota for the year 1887, 
being part of an act entitled “An act to regulate common carriers, 
and creating the Railroad & Warehouse Commission of the State 
of Minnesota and defining the duties of such commission in rela- 
tion tocommon carriers,’ approved March 7, 1887,abridged the priv- 

ileges and immunities of said respondent guaranteed to it 
100 by section 1 of article 14 of the amendments to the Constitu- 

tion of the United States; that said act of said Railroad and 
Warehouse Commission of said State of Minnesota in fixing or at- 
tempting to fix the rates or charges for carrying milk on the road 
of said respondent, and said act of said Legislature of said State of 
Minnesota above referred to, denied and denies to said respondent 
the equal protection of the laws guaranteed to it by section 1 of arti- 
cle 14 of the amendments to the Constitution of the United States, 
and that thereupon this petitioner, by its said attorneys, asked leave 
to and offered to introduce evidence to prove that said rates and 
charges so attempted to be fixed by said commission were unjust, 
unequal, and unreasonable, and that this petitioner could not carry 
milk at the rates so attempted to be fixed by said commission with- 
out a loss. 

That said supreme court refused this petitioner an opportunity so 
to introduce evidence, and refused to receive any evidence whatever 
upon said questions. 

That thereupon, and after a hearing duly had by said supreme 
court upon said alternative writ of mandamus and upon said return, 
it was decided by said supreme court that such fixing of said rates 
by said State or by said Railroad and Warehouse Commission of 
said State was and is not a taking or depriving of this petitioner of 
its property without due process of law, and that said establishment 
of said rate and charge as aforesaid was in all respects lawful and 
valid, and that said action was in all respects lawful and valid, and 
that said action ‘of said commission was not nor is the law under 
which the same was taken repugnant to the Constitution of the 
United States or any part thereof, and did then and there direct 
that a peremptory writ of mandamus issue, directed to and com- 

manding this petitioner to comply with. the order of said 
101 Railroad and Warehouse Commission and to change its said 
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rates and charges as in said alternative writ of mandamus com 


manded. 
That thereupon and on the 4th day of May, 1888, a final judg- 


ment was entered in said proceeding in said court in accordance 
with said order of said court and for the costs of said proceeding. 

That afterwards, to wit, on or about the — day of , 1888, 
said respondent filed with said supreme court a petition for a re- 
hearing and reopening of said proceeding. 

That upon the 2nd day of July, 1888, said court duly made and 
filed an order denying said application for rehearing in said pro- 
ceeding; that said court is the highest court in said State in which 
a decision can be had in said proceeding. 

That all the foregoing facts appear in the records and proceedings 
in said action ; in consequence whereof manifest error has resulted, 
to the great damage of your petitioner. 

Wherefore your petitioner prays for the allowance of a writ of 
error and such other process as may be necessary to secure the cor- 
rection of the errors aforesaid in the Supreme Court of the United 
States. 


CHAS. E. FLANDRAU, 
Ik. W. M. CUTCHEON, 
Attorneys for Petitioner, St. Paul, Minn. 


102s Sratre or MINNEsoTA, | 
County of Ramsey, 


Charies E. Flandrau, being first duly sworn, says that he is one 
of the attorneys for the petitioner, The Chicago, Milwaukee & St. 
Paul Railway Company; that he has read the foregoing petition, 
and that the same is true to the best of his knowledge, information, 
and belief, and that the reason why this affidavit is not made by 
one of the officers of said petitioner is that all of said officers are 
absent from the county of Ramsey, where resides this affiant. 


CHAS. E. FLANDRAU. 


Subscribed and sworn to before me this 10th day of May, A. D. 
1888. 
[NOTARIAL SEAL. ] OTTO RUEFFNER, 
Notary Public, Ramsey Co., Mian. 


Allowed this 25rd day of July, A. D. eighteen hundred and eighty- 

eight. 
JAMES GILFILLAN, 

Chief Justice Supreme Court of Minnesota. 


103 | Endorsed :] State of Minnesota supreme court. The Chi- 

cago, Milwaukee & St. Paul Railway Co., pl’ff in error, vs. 
State of Minnesota ex rel. The Railroad and Warehouse Commission 
of the State of Minnesota. Petition for writ of error. Copy. Filed 


July 31,1888. J. D. Jones, clerk. Flandrau, Squires & Cutcheon, 


att’ys for petitioner. 
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104 State of Minnesota Supreme Court. 


THe CuicaGco, MILWAUKEE AND Sr. Paunt Rainway Company, 
Plaintiff in Error, 
iS. 
THE STATE OF MINNeEsora ex rel. Toe RAILROAD AND WAREHOUSE 
COMMISSION OF THE STATE OF MINNeEsotva, Defendant in Error. 


Bond on Appeal. 


Know all men by these presents that we, John A. Chandler, of St. 
Paul, in the county of Ramsey and State of Minnesota, and Charles 
B. Brunson, of the same place. are held and firmly bound unto The 
State of Minnesota ex re/. in the above-entitled action in the sum of 
two hundred and fifty dollars, lawful money of the United States of 
America, to be paid unto said The State of Minnesota, successors or 
assigns; for which payment, well and truly to be made, we jointly 
and severally bind ourselves, our heirs, executors, administrators, 
or assigns, firmly by these presents. 

The condition of this obligation is such that whereas the Chicago, 
Milwaukee & St. Paul Railway Company has sued out a writ of 
error from the Supreme Court of the United States to the supreme 
court of the State of Minnesota to review a judgment made and 
entered in said last-named court in the above-entitled action: 

Now, therefore, if the said Chicago, Milwaukee & St. Paul 

105 Railway Company shall prosecute its writ of error to effect, 

and if it fail to make its plea good—if said judgment be af- 

firmed or said writ of error be dismissed—and if said plaintiff in 

error so appealing shall pay ali costs and charges which may be 

awarded against it on said writ of error, then this obligation shall be 
void ;. otherwise of full force and effect. 

In witness whereof we have hereunto set our hands and seals this 
tenth day of July, A. D. 1888. 

JNO. A. CHANDLER. [seat. 
CHAS. B. BRUNSON. bens, 


Sealed and delivered in presence of— 
EDW’D P. WiGG. 
JOHN F. NEWTON. 


STATE OF MINNESOTA, | 
; fe » ‘ 8 
County of Ramsey, j 


On this tenth day of July, A. D. 1888, before me, a notary public 
within and for said county and State, personally appeared Joh- A. 
Chandler and Chas. B. Brunson, to me well known to be the same 
persons named in and who executed the foregoing bond or under- 
taking, and each acknowledged the same to be his own free act and 
deed. 

Witness my hand and seal, at St. Paul, in said county, this tenth 
day of July, A. D. 1885. : } 

; JASON W. WAIT, [Norartar sear.] 
Notary Public, Ramsey Co., Minn. 
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106 Strate or Minyesora, | ,. . 
County of Ramsey, 


John A. Chandler and Charles B. Brunson, being first duly sworn, 
doth say, each for himself, that he is one of the persons above named 
and who executed the foregoing instrument; that he is a resident 
and freeholder of and in the State of Minnesota and worth the sum 
of five hundred dollars above his debts and liabilities and exclusive 
of his property which is exempt from execution. 

JNO. A. CHANDLER. 
CHAS. B. BRUNSON. 


Subscribed and sworn to before me this tenth day of July, A. D. 
1888. ‘ 
[NOTARIAL SEAL. |] JASON W. WAIT, 
Notary Public, Ramsey County, Minnesota. 


107 [Endorsed :] State of Minnesota supreme court. The Chi- 

cago, Milwaukee and St. Paul Railway Co., pl’ff in error, vs. 
State of Minnesota ex rel. The Railroad and Warehouse Commission 
of the State of Minnesota. Bond on appeal. (Copy.) Filed July 
31,1888. J. D. Jones, clerk. 


108 United States of America to the State of Minnesota ex rel. The 

Railroad and Wareliouse Commission of the State of Min- 

nesota, defendant in error, and to the Honorable Moses EK. Clapp, 

attorney general of said State of Minnesota, and A. D. Keyes and 
J. M. Burlingame, counsel of said defendant in error, Greeting : 


You are hereby cited and admonished to be and appear in the 
Supreme Court of the United States, at a term thereof to be held at 
the city of Washington, in the District of Columbia, on the second 
Monday of October next, pursuant to a writ of error filed in the 
office of the clerk of the supreme court of the State of Minnesota, 


wherein the Chicago, Milwaukee & St. Paul Railway Company:is ° 


plaintiff in error, to show cause, if any there be, why the judgment 
in said writ of error mentioned should not be corrected and speedy 
justice should not be done the parties in that behalf. 

Witness the Hlonorable James Gilfillan, chief justice of the su- 
preme court of the State of Minnesota, this 3lst day of July, in the 
year of our Lord one thousand eight hundred and eighty-eight. 

JAMES GILFILLAN, 
Chief Justice of the Supreme Court of Minnesota. 


109 [Endorsed :] 5179. State of Minnesota supreme court. 

Chicago, Milwaukee & St. Paul R’y Co., pl’tf in error, vs. State 
of Minnesota ex rel. Railroad and Warehouse Commission of the 
State of Minnesota. Citation. Original. Due personal service of 
the within citation is hereby admitted this 3lst day of July, A. D. 
1888. Moses E. Clapp, att'y gen. Minn. J. M. Burlingame and A. 
D. Keyes, of counsel for def’t inerror. Filed July 31, 1888. J. D. 
Jones, clerk. 
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110 State of Minnesota Supreme Court. 


THe Caicaco, MILWAUKEE AND Sr. Paut Rattway Company, Plain- 
tiff in Error, 
vs. 
STATE OF MINNEsOTA er rel. THe RAILROAD AND WAREHOUSE Com- 
MISSION OF THE STATE OF MINNESOTA, Defendant in Error. 


This certifies that in the determination of this case there was nec- 
essarily drawn in question the construction of that clause of the 
Constitution of the United States included in section 1 of article 14 
of the amendments to said Constitution, which prohibits a State from 
making or enforcing any law which shall abridge the privileges or 
immunities of citizens of the United States, and prohibits any State 
from depriving any person of life, liberty, or property without due 
process of law, and from denying to any person within its jurisdic- 
tion the equal protection of the laws. 

The plaintiff in error claimed that by virtue of its ownership of 
the line of railway from the cities of Faribault and Owatonna, in 
Minnesota, to the cities of St. Paul and Minneapolis, in said State, 
it was vested with and possessed the sole right to fix all rates and 
charges for the transportation of persons and property over or upon 
said line, provided only that said rates and charges be reasonable 
and proper,and that said right so claimed is guaranteed to it by said 

section of the Constitution of the United States. 
111 The plaintiff in error further claimed that a certain rate or 

charge fixed by the Railroad and Warehouse Commission of 
the State of Minnesota for the transportation of milk over said rail- 
way from said cities of Owatonna and Faribault, respectively, to said 
cities of St. Paul and Minneapolis, respectively, to wit, two and one- 
half cents a gallon in ten-gallon cans, is unreasonable and unjuat 
and pro tanto a taking of the property of said plaintiff in error, and 
prohibited by said section of the Constitution of the United States. 

Said plaintiff in error further claimed that the attempted fixing 
of said rate or charge for carrying milk as aforesaid by said State of 
Minnesota was unreasonable and unjust, and prohibited bv said see- 
tion of said Constitution of the United States. 

Said plaintiff in error claimed that so much of chapter ten of the 
General Laws of the State of Minnesota for the year 1887 as purports 
to empower said Railroad and Warehouse Commission to fix and 
establish rates of fare to be cliarged for transporting persons or prop- 
erty by common carriers subject to said act is invalid and void be- 
cause it violates and is repugnant to said section of the Constitution 
of the United States 

This further certifies that said plaintiff in error did, upon the 
hearing upon the motion to make the alternative mandamus per- 
emptory in the proceeding, offer to produce and introduce evidence 
to prove that said rates so fixed by said commission were unreason- 
able and unjust, and that if said plaintiff in error were to adopt the 
same it would result in actual loss to said plaintiff in error. 

I certify that all said above-mentioned claims were disallowed 
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and decided adversely to said plaintiff in error, upon the 
112 ground that said action of said Railroad and Warehouse 

Commission and of said State did not constitute a taking of 
the property of said plaintiff in error without due process of law, 
and that said portions of said law of said State of Minnesota claimed 
by said plaintiff in error to be invalid and void are not repugnant 
to and do not violate said section of the Constitution of the United 
States. 

I further certify that said offer of evidence was rejected, and that 
said supreme court refused to receive said evidence offered by plain- 
tiff in error for the reason that, in the opinion of said court, said 
commission had the right and power under said law to fix such 
rates and charges of common carriers in said State of Minnesota as 
to it might seem proper without regard to whether the same should 
in any judicial investigation be determined to be reasonable and 
proper. | 

All of which, for the reason that in said proceeding said su- 
preme court sat and considered said motion as a court of original 
jurisdiction, and forasmuch as the facts above set out may not suf- 
ficiently appear in the records of this cause, is hereby duly certified, 
to the end that said plaintiff in error may present said questions to 
the Supreme Court of the United States for adjudication. 

Dated St. Paul, July 23, 1888. 

JAMES GILFILLAN, 
Chief Justice of the Supreme Court of .Winnesota. 


115 [ Endorsed :] State of Minnesota supreme court. Chicago, 

Mil. & St. Paul R’yv Co., pl'ff in error, vs. State of Minnesota 
ex. rel. Railroad & Warehouse Commission of the State of Minne- 
sota, def’t in error. Certificate of chief justice. Filed July 31, 
1888. J.D. Jones, clerk. 
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THe Cuicaco, MILWAUKEE AND St. Paut Raritway Company, 
Plaintiff in Error, 
rE. 
Tue STATE oF MINNESOTA ex rel. THe RAILROAD AND WAREHOUSE 
COMMISSION OF THE STATE OF MinNesora, Defendant in Error. 


The above-named plaintiff in error hereby assigns the following 
errors committed by the supreme court of the State of Minnesota 
upon the record herein : 

first. Said court erred in ordering or directing that a peremptory 
writ of mandamus should issue herein. 

Second. That said court erred in holding that the action of said 
Railroad and Warehouse Commission of said State of Minnesota in 
fixing or attempting to fix the rates or charges for carrying milk on 
the railroad of plaintiff in error and in holding that said section 8 
of chapter 10 of the General Laws of Minnesota for the year 1887, 
entitled “ An act to regulate common carriers, and creating the Rail- 
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road and Warehouse Commission of the State of Minnesota and 
defining the duties of such commission in relation to common ¢ar- 
riers,’ approved March 7, 1S87, were or that either of them was a 
regulation of the rates or charges of plaintiffin error for the car- 
riage of silk and other commodities upon its line of railway. 
Third. That said court erred in holding that the fixing and 
115 ~~ establishment of rates and charges for the carrying of milk 
on the railroad of said plaintiff in error by said State of 
Minnesota and the fixing and establishment of such rates or charges 
by said Railroad & Warehouse Commission of said State of Min- 
nesota or by either of them was not pro tanto a taking of the property 
of said plaintiff in error without due process of law. 

Fourth. That said court erred in holding that the action of said 
Railroad & Warehouse Commission of said State of Minnesota in 
fixing or attempting to fix the rates or charges for carrving milk on 
the railroad of plaintiff in error and in holding that said section § 
of chapter 10 of the General Laws of Minnesota forthe year 1857, 
entitled “An act to regulate common carriers, and creating the Rail- 
road & Warehouse Commission of the State of Minnesota and de- 
fining the duties of such commission in relation to common car- 
riers,’ approved March 7, 1887, do not nor either of them does 
abridge the privileges or immunities of plaintiff in error guaranteed 
to it by section 1 of article 14 of the amendments to the Constitu- 
tion of the United States. 

lifth. That said court erred in holding that the action of said 
Railroad & Warehouse Commission of said State of Minnesota in 
fixing or attempting to fix the rates or charges for carrying milk 
on the railroad of plaintaffin error and in holding that said section 
8 of chapter 10 of the General Laws of Minnesota for the year 1887, 
entitled “An act to regulate common carriers, and creating the Rail- : 
road & Warehouse Commission of the State of Minnesota and de- 
fining the duties of such commission in relation to common car- 
riers,” approved March 7, 1887, do not nor does either of them deny 

plaintiff in error the equal protection of the law guaranteed 
116 ~~ ‘to it by section 1 of article 14 of the amendments to the 
Constitution of the United States. 

Sixth. That said court erred in holding that the act of the Legis- 
lature of the State of Minnesota entitled “An act to regulate com- 
mon carriers, and creating the Railroad & Warehouse Commission 
of the State of Minnesota and defining the duties of such commis- 
sion in relation to common carriers,’ approved March 7, 1587, is 
constitutional and valid and not repugnant to article 14 of the Con- 
stitution of the United States. 

Seventh. That said court erred in holding that said plaintiff in 
error had not the right under the Constitution of the lL nited States 
to make, fix, and establish the rates and charges for transportation 
of persons or property over its lines of railway, subject only Lo the 
provision that such rates and charges should be fair and reasonable. 

CHARLES k. FLANDRAU, 
F. VW. M. CUTCHEON, 
Counsel for Plaintiff in Lrror. 
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CHICAGO, MILWAUKEE & ST. PAUL RAILWAY 
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THE STATE OF MINNESOTA, EX, REL THE RAIL- 
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OF THE STATE OF MINNESOTA, 
DEFENDANT IN ERROR. 
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MINNESOTA. 
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SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1I88vY. 


No. 762. 


CHICAGO, MILWAUKEE & ST. PAUL RAILWAY 
COMPANY, PLAINTIFF IN| ERROR. 


is, 


THE STATE OF MINNESOTA, EX REL THE RAIL- 
ROAD AND WAREHOUSE COMMISSION 
OF THE STATE OF MINNESOTA, 
DEFENDANT IN ERROR, 


ERROR TO THE SUPREME COURT OF THE 
STATE OF MINNESOTA. 


The question involved 1th this case, Is whether the 
Legislature of a State, acting either by positive law or 
through a commission, can prescribe rates of tre lorlit to 
a common carrier by railway W hich are not fair, reason- 
able, just or compensatory, less even than the cost of 
transportation, cannel then compel the carrier by anda- 
mus to perlorm the carri gree ail the rates so fixed and 
prescribed. 

The writ of error is brought to reverse the judg- 
ment rendered on an original writ of mandamus issued 
out of the Supreme Court of Minnesota, on the appli- 
cation of the relators by the Attorney (reneral, to 


compel the plaintifl in error to comply with the recom- 
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mendation made to it by the relators to change its tariff 
of rates on milk from the Cities of Owatonna and Fari- 
bault to the Cities of St. Paul and Minneapolis, which 
said tariff the relators declared to be unequal and un- 
reasonable, and substitute therefor a tariff reeommended 
and prescribed by the relators. 

It is recited in the alternative writ: 

First. That the relators are the Railroad and Ware- 
house Commission of the State of Minnesota, as pro- 
vided by Section 3 of Chapter 188 of the General Laws 
of said State, entitled: |“ An act for the regulation of 
railroad companies,’ approved March Sth, 1885. 
(Record, pp. 2 and 3.) 

Second. That said relators are authorized by chapter 
19 of the laws of 1887, in case they at any time find that 
any tariff of rates charged by any common carrier “ are 
unequal or unreasonable, to compel such common carrier 
to change the same and adopt such rate, fare, charges 
or classification as said relators shall declare to be equal 
and reasonable,” and in case of refusal to comply with 
such order said relators may cause a writ of mandamus 
to be issued to compel compliance with such order. 
(Record, p. 3.) 

Third. That the plaintiff in error is a corporation of 
the State of Wisconsin and owns and operates a railroad 
from Calmar in the State of lowa, to Leroy in the State 
of Minnesota, and from Leroy through Owatonna and 
Faribault to St. Paul and Minneapolis. (Record, p. 4.) 

Fourth. That complaint was made by the Board of 
Trade Union of Farmington, Northfield, Faribault and 
Owatonna that the charge for transporting milk was 
unequal and unreasonable. (Record, p. 4.) 

Fifth. That said relators on such complaint found 
the charge or rate of three cents per gallon in ten gallon 
eans for the carriage of miik from Owatonna and Fari- 
bault to St. Paul and Minneapolis was unequal and 


unreasonable, and found and declared that a rate of 23 
cents per gallon in ten gallon cans was an equal and 
reasonable rate, and m due form, made an order fixing 
such rate and charge for that service at 2} cents per 
gallon in ten gallon cans, and directing the plaintiff in 
error to obey it. (Record, pp. 4, 5 and 6.) 

Sivth. That the plaintiff in error refused to adopt 
the rate and tariff so made by the relators, or to carry 
milk on the tariff or at the rate so fixed and prescribed. 

The return of the plaintiff in error to said alter- 
native writ set forth: /%rst. That it is provided by the 
Constitution of the State of Minnesota that the powers 
of the government shall be divided into three distinet 
departments, legislative, executive and judical. That 
the legislative powers of said state are vested in a 
Senate and House of Representatives, and it is provided 
by said constitution that no person or persons, belonging 
to or constituting one of said departments, shall exer- 
cise any of the powers properly belonging to either of 
the others. That so fur as the right, power or jurisdic- 
tion of fixing, making or establishing rates for trans- 
portation pertains to the state, the same is vested exclu- 
sively in the legislature, and that said power cannot be 
delegated to a commission, and that the act of March 
7th, 1887, in that respect is therefore in conflict with 
the constitution. (Record, pp. 24 and 25.) 

Second. The second and third answers in the return 
show that the plaintiff iu error is the absolute owner in 
its own right, of the railroad in question, with all its 
franchises, equipment and apurtenances, and is entitled 
to the possession and beneficial use thereof, and as a 
consequence of such ownership, is entitled to make, fix 
and establish the rates and charges of transportation 
over the same, subject only to the provision that such 
rates and charges shall be fair and reasonable. 

That said respondent fixed and established the rate 
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of three cents per gallou in ten gallon cans as the rate 
for carrying milk on passenger trains from the towns of 
Owatonna and Faribault respectively, to the cities of 
St. Paul and Minneapolis respectively. 

That said rate so fixed is a reasonable, fair and just 
rate for carrying milk on passenger trains, but that the 
relators, assuming the right to fix and establish rates 
for such transportation, unjustly, unreasonably and 
oppressively fixed and established said rate at 24 cents 
per gallon in ten gallon cans instead of the rate estab- 
lished by the plaintiff in error. 

That the rate so fixed and established by the 
relators was and is not a reasonable, fair or just com- 
pensation for the service rendered, and that the estab- 
lishment of such rate by the relators, against the will 
of said plaintiff in error, was and isa pro tano taking 
of the said property of the plaintiff in error and a 
deprivation of it thereof without due process of law, in 
violation of Section.| of Article 14, of the Constitution 
of the United States, and that the making of said 
order by sail relators was a pro taniéo taking and 
deprivation of said plaintiffin error of its said property 
without due process of law, in violation of said section 
of the Constitution of the United States, and therefore 
void and ot no etleet. 

Third, An additional answer of the return sets up 
the same matter, but more in detail (Reeord, pp. 26 
and 27). 

After filing the return, the plaintiff in error moved 
for il reference to take testimony Upon the ISSUES of fact 
raised by the return, and said application was denied 
by the Court (Record, pp. 29, 30 and 31); and the 
relators moved that the alternative writ of mandamus 
be made peremptory (Record, }). Ze. 

Thereupon the Court ordered that the peremptory 
writ Issue as prayed for, and that the relator have judg- 


ment accordingly (Record, pp. 41, 42 and 43). 


A petition for reargument was afterwards filed 
(Record, pp. 44 to 53), and the same was denied 
(Reeord, p. 54). 

No. 1,115, Minneapolis Eastern R’y Co. vs. Minne- 
sota, Is a similar case arising under the same statute. 

The Minneapolis astern Railroad is only three 
and one-half miles in length, and situate wholly in the 
City of Minneapolis, wes built for the purpose of 
switching cars from the main railroads to the mills, 
and fromthe mills to the railroads, and other switch- 
ing, and its business is almost entirely inter-state. — Its 
cost was something over a quarter of a million dollars. 

It fixed its charges for switching loaded ears at 
$1.50 per car, which had been its rate since 1882. 


The Railroad Commission made an order requiring 


it to switch all loaded cars at a dollar per car, regardless 


of distance. 

It refused to obey the order, and the Commission 
applied to the Supreme Court for a mandamus to com- 
pel its obedience, and the writ was granted. 

The statute of Minnesota, under which these pro- 
ceedings were had, is Chapter 10, entitled “An act to 
regulate common carriers and creating the railroad and 
warehouse commission of the State of Minnesota, and 
defining the duties of such commission in relation to 
common carriers,’ approved March 7th, ISS7. The 
act is mainly copied from the act of Congress establish- 
ing the Interstate Commission, and granting similar 
powers to the commission, except that Section 8 of the 
Minnesota act, which in its general features is a trans- 
cript of Section 6 of the Interstate Commerce Act. as 
originally passed, relating to the filing of schedules of 
rates with the commission, contains, in addition to the 
provisions of the Interstate Act, two subdivisions known 
as (e) and (f), which are entirely new, and we think 
never before incorporated in any statute, and with sub- 


division (7) are as follows: 
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(ec). “That in case the commission shall at any time 
find that any part of the tariffs, rates, fares, charges or 
classifications so filed and published as hereinbefore 
provided, are in any respect unequal or unreasonable, 
it shall have the power and is hereby authorized and 
directed, to compel any common carrier to change the 
same and adopt such rate, fare, charge or classification 
as said commission shall declare to be equal and 
reasonable. ‘To which end the commission shall in 
writing inform such common carrier in what respect 
such tariff of rates, fares, charges or classifications 
are unequal and unreasonable, and shall recommend 
what tariffs shall be substituted therefor. 

(f). “In case such common carrier shall neglect or 
refuse for ten days after such notice, to substitute such 
tariff of rates, fares, charges or classifications, or to 
adopt the same as recommended by the commission, it 
shall be the duty of said commission to immediately 
publish such tariff of rates, fares, charges or classifica- 
tions as they have declared to be equal and reasonable, 
and cause the same to be posted at all the regular sta- 
tions on the line of such common carrier in this State, 
and thereafter it shal! be unlawful for such common 
carrier to charge or maintain a higher or lower rate, 
fare, charge or classification than that so fixed and 
published by said commission. 

(g) “If any common carrier, subject to the provis- 
ions of this act, shall neglect or refuse to publish or file 
its schedule of classification, rates, fares or charges, or 
any part thereof, as provided in this section; or if any 
common carrier shall refuse or neglect to carry out such 
recommendation made and published by such commission, 
such common carrier shall be subject to a writ of 
mandamus, to be issued by any judge of the Supreme 
Court or of any of the District Courts of this State, upon 
application of the commission, to compel compliance 
with the requirements of this section and with the 
recommendations of the commission, and failure to 
comply with the requirements of said writ of manda- 
mus shall be punishable asand for contempt. And the 
said commission as complainants may also apply to any 
such judge for a writ of injunction, against such com- 
mon carricr from receiving or transporting property or 
passengers within this State, until such common carrier 
shall have complied with the requirements of this sec- 
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tion and the recommendation of said commission, and 
for any willful violation or failure to comply with such 
requirements or such recommendation of said commis- 
sion the Court may award such costs, including counsel 
fees, by way of penalty on the return of said writ and 
after due deliberation thereon, as may be just.” 

No previous statute of the State of Minnesota had 
fixed or established any tariff rates for common car- 
riers, and no authority to fix such rates had previously 
been conferred on a_ railroad commission, except the 
statute of 1871, amended in 1IS74, and long since 
repealed. The other provisions of said Chapter 10 con- 
ferred no such power. Section 13, provided that any 
person, firm, corporation or association or any mercan- 
tile, agricultural or manufacturing society, or any body 
politic or municipal corporation complaining of any- 
thing done or omitted to be done by any common car- 
rier subject to the provisions of said act, in contraven- 
tion of the provisions thereof, might apply to said 
commission by petition, which should briefly state the 
facts which the commission were required to investigate. 

Section 14 provided that the findings pnd conclu- 
sions of the commission must be in writing and that 
“such findings so made shall thereafter, in all judicial. 
proceedings, be deemed prima facie evidence as to each 
and every fect found.” 

All such orders made by the commission could be 
enforced only on application or appeal to the Court, and 
upon the hearing of any such application or appeal, for 
the enforcement of such order made by the commission 
or by the attorney general, the Court had jurisdiction to 
examine the whole matter in controversy, including 
matters of fact as well as questions of law, and to af- 
firm, modify or rescind such order in whole or in part 
as justice might require. (See. 15.) 

Nevertheless, the Court below held that the provis- 
ions of Sections 13, i4 and 15 of said act did not apply 
to orders of the commission made in pursuance of sub- 
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divisions (e) and (f) of Section 8, and say, in their opin- 
ion and decision: “If language means anything, it is 
“perfectly evident that the e xpressed intention of the 
“legislature i is that the rates recommended and published 
«by the commission, assuming that they have proceeded 
‘in the manner pointed out “by the act, should be not 
“simply advisory nor merely prima facie equal and reas- 
“onable, but final and conclusive as to what are lawful or 
“equal and reasonable charges ; that in proceedings to 
“compel compliance with the rates so published, the 
“law neither contemplates nor allows any issue to be 
“made or inquiry had as to their equality and reason- 
“ablencess in fact. Under the provisions of the act, the 
“rates thus pubkshed are the only ones that are law- 
; “ful, and therefore, in contemplation of law, the only 
‘ones that are equal and reasonable; and hence, in 
“proceedings like the present, there is, as said before, 
“no iact to traverse except the violation of the law in 
‘refusing compliance with the recommendations of 
“the commission. Indeed, the language of the act isso 
‘plain on that point that argument can add nothing 
"eee ~ * *..7 Subdivis sions (¢) and (f) of 
“Section 8, and so much of subdivision (vy) ef the same 
“section of our act as relates to compelling compliance 
‘with the schedules of rates recommended by the com- 
‘mission, are entirely new, not being found in the act 
“of Congress. The incorporation of this new matter 
“must have been for a purpcse, and that purpose 
“clearly was to clothe the commission with full power 
“to determine, in each particular case, what were equal 
“and reasonable rates, and to make their determination 
‘on that question final and conclusive.” 
The record, therefore, presents the question : 
Ist. Of the right of a State to create a railroad 
commission and delegate to it the supreme right and 
power of fine//y fixing and determining the tariff rates 


of a common carrier for transporting freight. 

2d. The validity of the action of such commis- 
sion in abrogating a freight rate fixed by the carrier 
which was reasonable, fair, and just, and unjustly, 


unreasonably, and oppressively fixing a rate for the 


same service that is not a reasonable, fair or just com- 


pensation, but one, if enforced, that would render the 
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property of the carrier worthless and practically con- 
fiscate it. | 

od. The right of the State to compel such common 
carrier to operate its road and transport such freight 
under the tariff and at the compensation so fixed. 

4th. The right of a State, since the passage by 
Congress of an act entitled “An act to regulate com- 
merce,” approved February 4th, 1587, to pass any sta- 


tute regulating the tariff of an interstate railway. 
ASSIGNMENT OF ERROR. 


First. The Court erred in holding that the Legisla- 
ture of Minnesota, either by positive statute or acting 
through a railroad commission, is authorized to make, 
fix and establish the rates and charges for transporta- 
tion of persons and property over lines of railway 
owned by this Company, and in denying the right of the 
Company, under the Constitution of the United States to 
make, fix and establish its rates and charges over its 
railway, subject, only, to the provision that such rates 
and charges shall be fair, just, and reasonable. 

Second. ‘The Court erred in holding that the sched- 
ules of rates fixed by said commission, were final and 
conclusive as to what were lawful, equal and reasonable 
rates, and that they “are the only ones that are lawful, 
and therefore, in contemplation of law, the only ones 
that are equal and reasonable,” instead of simply hold- 
ing them “as advisory and prima fueie, or presumptively 
equal and reasonable and subject to review by the Court. 

Third. ‘Che Court erred in holding that the rate fixed 


by said commission, which was not a fair or reasonable 


rate, or just compensation to the owner for the service- 


required, was a lawful rate, which the owner was bound 
to submit to and obey, and in granting a peremptory 


writ of mandamus compelling the owner to transport 


freight over its line of railway at the rate so fixed. 
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Fourth. The Court erred in holding that the State 
of Minnesota, since the passage by Congress of an act en- 
titled, “ An act to regulate commerce,” approved Feb- 
ruary 4th, 1887, has the power to regulate, fix or estab- 
lish the tariff rates for the transportation of freight and 
passengers over the lines of the Chicago, Milwaukee & 
St. Paul Railway, it being an interstate railway, 
engaged in interstate traffic, or over the Minneapolis 
Eastern Railway, its traffic being almost wholly inter- 
state. 

J 


The Court erréd in holding that the Leqislature of Min- 
nesota, either by positive statute or acting th rough a railroad 
commission, is authorized to make, fix and establish the rates 
and charges jor the transportation of persons and property 
over lines of railway owned by this company and in denying 
the right of the company, under the Constitution of the 
United States, to make, fix and establish its rates and charges 
over its raulway, subject, only, to the provision that such rates 
and charges shall be fair, just end reasonable. 

First. Because the exercise of such a power would 
impair the obligation of tie contract contained in the 
charter under which said road was constructed. 


The line of railway mentioned in the record in this 
case, is that portion of the railway of the plaintiff in 
error extending from Minneapolis and St. Paul, by way 
of Mendota, in a southerly direction through Faribault 
and Owatonna, to Austin, and thence by way o. Leroy 
to Calmar in the State of Iowa. 

This road. was constructed under a charter granted 
by the Legislature of the Territory of Minnesota to the 
Minneapolis & Cedar Valley Railroad Company, 
approved March Ist, 1856. (Session Laws of Minne- 
sota, p. 325.) 

Section 9 of the charter reads as follows: 
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“The directors of said company shall have power 
to make all needful rules, regulations and by-laws 
touching the business of said company—the duties of 
its officers and servants—the construction and number 
of tracks on said road, the rates of toll, and the man- 
ner of collecting the same—to audit and settle all 
accounts against, and give and receive all evidences of 
debt required in the transaction of their business, and 
to direct the mode and conditions of transferring the 
stock of said company.” 

“'They shall make dividends annually or oftener of 
the net proceeds of said road to the stockholders, and 
the said company may maintain or erect such depots, 
buildings or fixtures as the accommodation of those 
using said road may require.” 

Section 13, of said charter, reads as follows: 

“'That said company shall have the power to unite 
its railroad with any other railroad now constructed, or 
which may hereafter be constructed in this territory or 
adjoining states or territories, upon such terms as are 
mutually satisfactory between the companies so con- 
nected, and for that purpose full power is hereby given 
to said company to make and execute such contracts 
with any other company as will secure the object of 
such connection, and the said corporation shall have 
power to consolidate its stock with any other company 
or companies.” 

By an act approved March 3d, 1857, Congress made 
a grant of land to the Territory of Minnesota io aid in 
the construction of certain railroads. 

By an act of the Territorial Legislature, approved 
May 22, 1857 (session laws, p. 20, extra session), a por- 
tion of said grant was conferred upon the Minneapolis 
& Cedar Valley Railroad Company. 

On the 25th day of August, 1858, the State of Min- 
nesota loaned to said company certain bonds of the 
State and took from it a trust deed of all its property, 
rights and interest of every kind, to secure said loan. 

The company subsequently made default in the 
payment of interest on said State bonds, and the gov- 
ernor of the State, in pursuance of authority vested in 
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Fourth. The Court erred in holding that the State 
of Minnesota, since the passage by Congress of an act en- 
titled, “An act to regulate commerce,” approved Feb- 
ruary 4th, 1887, has the power to regulate, fix or estab- 
lish the tariff rates for the transportation of freight and 
passengers over the lines of the Chicago, Milwaukee & 
St. Paul Railway, it being an interstate railway, 
engaged in interstate traffic, or over the Minneapolis 
Eastern Railway, its traffic being almost wholly inter- 
state. 
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The Court erréd in holding that the Legislature of Min- 


nesota, either by positive statute or acting through a railroad 
commission, is authorized to make, fix and establish the rates 
and charges for the transportation of persons and property 
over lines of railway owned by this company and in denying 
the right of the company, under the Constitution of the 
United States, to make, fix and establish its rates and charges 
over its railway, subject, only, to the provision that such rates 
and charges shall he fair, just and reasonable. 

First. Because the exercise of such a power would 
impair the obligation of tie contract contained in the 
charter under which said road was constructed. 


The line of railway mentioned in the record in this 
case, is that portion of the railway of the plaintiff in 
error extending from Minneapolis and St. Paul, by way 
of Mendota, in a southerly direction through Faribault 
and Owatonna, to Austin, and thence by way o. Leroy 
to Calmar in the State of Iowa. 

This road was constructed under a charter granted 
by the Legislature of the Territory of Minnesota to the 
Minneapolis & Cedar Valley Railroad Company, 
approved March Ist, 1856. (Session Laws of Minne- 
sota, p. 325.) 

Section 9 of the charter reads as follows: 
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“'The directors of said company shall have power 
to make all needful rules, regulations and by-laws 
touching the business of said company—the duties of 
its officers and servants—the construction and number 
of tracks on said road, the rates of toll, and the man- 
ner of collecting the same—to audit and settle all 
accounts against, and give and receive all evidences of 
debt required in the transaction of their business, and 
to direct the mode and conditions of transferring the 
stock of said company.” 

“'They shall make dividends annually or oftener of 
the net proceeds of said road to the stockholders, and 
the said company may maintain or erect such depots, 
buildings or fixtures as the accommodation of those 
using said road may require.” 

Section 13, of said charter, reads as follows: 

“That said company shall have the power to unite 
its railroad with any other railroad now constructed, or 
which may hereafter be constructed in this territory or 
adjoining states or territories, upon such terms as are 
mutually satisfactory between the companies so con- 
nected, and for that purpose full power is hereby given 
to said company to make and execute such contracts 
with any other company as will secure the object. of 
such connection, and the said corporation shall have 
power to consolidate its stock with any other company 
or companies.” 

sy an act approved March 3d, 1857, Congress made 
a grant of land to the Territory of Minnesota io aid in 
the construction of certain railroads, 

By an act of the Territorial Legislature, approved 
May 22, 1857 (session laws, p. 20, extra session), a por- 
tion of said grant was conferred upon the Minneapolis 
& Cedar Valley Railroad Company. 

On the 25th day of August, 1858, the State of Min- 
nesota loaned to said company certain bonds of the 
State and took from it a trust deed of all its property, 
rights and interest of every kind, to secure said loan. 

The company subsequently made default in the 
payment of interest on said State bonds, and the gov- 
ernor of the State, in pursuance of authority vested in 
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him by statute, on the 16th day of August, 1860, under 
the power of sale contained in said trust deed, sold all 
the rights, franchises, property and interest of every 
description of said company, and the same was _ pur- 
chased by the State of Minnesota. (See Edgerton’s 
compilation of the railroad statutes of Minnesota, pp. 
349 to 378.) 
sy an act approved March 10th, 1862, (session laws 
1862, page 226,) the State of Minnesota granted, trans- 
ferred and continued to Alexander Chambers and others 
ail the rights, benefits, privileges, franchises, property 
and interests of said Minneapolis & Cedar Valley Rail- 
road Company which the State acquired by said _ fore- 
closure sale, and by said act continued, granted to and 
vested in said grantees and their associates and suecess- 
ors, all the rights, franchises, property, benefits, privi- 
leges and immunities which the said Minneapolis & 
Cedar Vailey Railroad Company had, or might or 
could have by reason of the passage of the charter afore- 
said and the act granting said lands, and authorizing 
said parties and their associates and successors to be 
known and act as the Minneapolis, Faribault & Cedar 
Valley Railroad Company, and providing that “ For 
the purpose of carrying out and effecting the objects of 
this act, the said Minneapolis, Faribault & Cedar Valley 
Railroad Company and their suecessors and assigns 
shall have and be possessed of all the rights, franchises, 
powers, Immunities and privileges contained in and 
provided for by the two acts referred to.” 

By an act of the Legislature approved February Ist, 
1864, the name of said company was changed to the 
Minnesota Central Railway Company. (Laws of Minne- 
sota, p. 164. | 

Under the charter and authority so given said _rail- 
road was constructed from Minneapolis and St. Paul 
through the State of Minnesota to Leroy, and the road 
from Leroy to Calmar aud thence to MeGregor in Iowa 
was consolidated with it. 
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On the 5th day ot August, L867 the entire road from 
MeGregor, by way of Calmar, Leroy, Austin, Owatonna, 
Faribault, Minneapolis and St. Paul, was conveyed to 
the Chicago, Milwaukee & St. Paul Railway Company, 
- the plaintiffin error, which last named company has 
since then owned and operated said road, and by said 
conveyance succeeded to all the rights, franchises, priv- 
ileges and immunities as to said property which were so 
; as aforesaid granted to the Minneapolis & Cedar Valley 
Railroad Company. 
The charter granted in 1856 was a contract between 
the Territory of Minnesota and the company organized 
by said charter, and the State of Minnesota, sueceeding 
to the Territory on its admission to statehood, was sub- 
ject to its provisions. 
The road was constructed in pursuance of the char- 
ter, The plaintiff In error lias succeeded to the ownher- * 
: ship of the property and all the rights, franchises and 
privileges granted by the charter under the laws of the 
State of Minnesota. <Any legislation of the State 
impinging upon the rights, franchises and privileges 


granted thereby, is an impairment of the obligation of 


———— 


} the contract so made, which the plaintiff in error may 
lawfully resist. 

There is no provision in the charter or in any 

general statute reserving to the Territory or State of 

Minnesota the right to alter, amend or repeal sald char- 


ter and it remains in full force according to the terms 
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of the grant. 


Section ‘) provides, that “The directors of said COlil- 
pany shall have power to make all needful rules, regu- 
lations and by-laws touching the business of said CoOll- 
pany—the duties of its officers and servants—the con- 
struction and number of tracks on said road, the rates 
of toll and the manner of collecting the same, ete.” 


This is iit express grant of power to the directors. of 


which ho subsequent legislation of thre Territory or 
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State could deprive them. It is the contract as written 
and its obligation must not be impaired by subsequent 
legislation. By it full power and authority 1s granted 
to the directors to make the rates of toll which the 
company should charge, subject only to the general 
provision of law governing all such franchises, rights 
and privileges, that the rates made should be reason- 
able. | 

Full power and authority is given by said section of 
the charter to the directors of the company to make all 
needful rules, regulations and by-laws touching the 
business of the company and other matters pertaining 
thereto, including the making of rates for transportation. 

This grant of power was made by the Territory, 
which was authorized to make it, and it was subse- 
quently ratified and approved in the most solemn 
manner by the State. 

Any subsequent legislation of the State altering or 
repealing this grant, or enacting a law which gives this 
power or right to exercise it, to any other person or 
body, is in conflict with the grant made to the com- 
pany and impairs the obligation of the contract thereby 
made, in that it takes from the board of directors the 
-very power which was granted them by the charter, 
and upon the faith and credit of which the money was 
advanced to construct the road and make the improve- 


ment. 
The language of the charter, that “the directors of 
said company shall have powerto make * * * the 


rates of toll,” confers an affirmative, absolute power to 
do that act, and there was no necessity or propriety, 
in order to make it binding or obligatory on future 
Legislatures, of adding negative words, that no one else 
should possess it, or that it should never be taken from 
the company ; the affirmative words signify that; it is 


their natural import. 
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In the Dartmouth College case it was provided 
‘that the said trustees and their successors oe 
as often as one or more of said trustees shall die, or by 
removal or otherwise shall, according to their judg- 
ment, become unfit or incapable to serve the interests of 
said college, do, as soon as may be after the death, 
removal or such unfitness or incapacity of such trustee 
or trustees, elect and appoint such trustee or trustees as 
shall supply the place of him or them so dying or 
becoming incapable to serve the interests of said 
college,” ete. 

This language, conferring upon-the board of trustees 
power to fill vacancies in their own number, is no 
more explicit than is the janguage of this charter; yet 
this Court held that it was a contract that could not be 
violated or impaired by the Legislature fifty years sub- 
sequently, and held it an atlirmative grant of power for 
all time, that could not be interfered with. 

The cases cited by the Chief Justice in Stone vs. 
Farmers’ Loan & Trust Co., 116 U.S., 326 and 7, are 
not authorities to justify the Court in holding the lan- 
guage of the charter in this respect not a contract. 

The case of Providence Bank vs. Billings, 4 Pet., 
514, was a contention, that a State Bank chartered by a 
Legislature was not subject to taxation. There was no 
provision of any kind in the charter, upon that subject, 
and it was claimed that such an institution could not be 
taxed on general principles. 

Charles River Bridge vs. Warren Bridge, 11 Pet., 
419, was a contention that the Legislature, having 
chartered one bridge; were not authorized to charter an- 
other over Charles River between Boston and Cam- 
bridge, because it would injure the property interests of 
the first. There was no claim that the first charter 
contained any such restriction, or any affirmative grant 
that it should havea monopoly of the business. 

In Minot vs. Philadelphia, Wilmington & Baltimore 
R. R. Co, 18 Wall., 206, 226, the Court held, that the 
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provision of the charter, requiring the railroad company 
to pay annually into the Treasury of the State a tax of 
one quarter of one per cent. on its capital stock, without 
any words indicating the intent of the Legislature, that 
such payment should be in lieu of all other taxation, 
and that no further or different tax should be subse- 
quently levied for any purpose, was not sufficient to show 
a contract binding the State not to levy any other taxes 
for any other purpose. 

In Baiiev vs. Maguire, 22 Wall., 215, the Missouri 
Pacitic Railroad was exempted from taxation until 
completed, and it was provided that after its completion, 
it should be subject to taxation at the rate assessed by 
the State on other real and personal property of like 
value. The contention was that under this statute 
only a State tax could be levied upon the road; but the 
Court held that the provision had no such effect, that it 
could be taxed as other property for all purposes. 

In Fertilizing Company vs. Ilyde Park, 97 U. &., 
659, the majority of the Court held, that the charter of 
a company authorized to carry on business at a certain 
place did not allow it to carry on and continue that 
business after it became a nuisance. 

In Newton vs. Commissioners, 100 U. S. 548, this 
Court held, that the term “permanently established,” 
used in statu esof Western States, relating tO establishing 
county seats, did not mean that the county seat where 
it was so “permanently established” should forever 
remain, but only that it was permanently instead of 
temporarily established as provided in said statutes. 

In no one of these cases, unless it be that of the 
Fertilizing Company in 97 U.S., was there anv aflirm- 
ative grant of power to the company by the Legislature 
in question. They were cases in which it was claimed 
that bv inference or construction such = aflirm- 


ative grant or contract was — implied, and 
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in the ase of the  Fertlizing Company 
Mr. Justice Swayne, on p. 666, states the rule as follows : 
“The rule of construction in this class of cases is that 
“it shall be most strongly against the corporation. 
“Every reasonable doubt is to be resolved adversely to 
“the corporation. Nothing is to be taken as conceded 
“except what is given in unmistakable terms or by an 
“implication equally clear. The affirmative must be 
“shown. Silence is negation and doubt is fatal to the 
“claim.” 

Applying this most stringent rule of construction to 
this charter, and it must still be held that it affirma- 
tively creates a contract between the Territory and the 
company. The section in question provides: “The 
“directors of said company shall have power to make 
“all needful rules, regulations and by-laws touching 
“the business of said company, the duties of its officers 
“and servants, the construction and number of tracks 
“of said road, the rates of toll, and the manner of collect- 
“ing the same.” 

The affirmative here is most clearly shown, that in 
and by the charter a contract was male with the com- 
pany; that its directors should have the power to fix 
the rates of toll, and the manner of collecting the same, 
to be charged on said road. 

Any other construction strips the provision of all 
force and effect, and it might just as well have been 
omitted from the charter. ‘The only fair and natural 
import of the langnage is to confer Upon the directors 
the power to fix the rates and charges of the company. 

It is therefore insisted that so far as Chapter 10, of 
the acts of the Legislature of Minnesota, approved 
March 7th, ISS;, attempts to confer upon the railroad 
commission of said State the right or power to fix the 
charges to be made by said company for the Lranspor- 
tation of freight or passengers, O! otherwise interfere 
with the rates established by the company, those rates 
being reasonable, it is void as being in contravention of 
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the Constitution of the United States as imparing the 
obligations of the contract made by said charter. 

Second. The judgment of the Court violates the 
natural right which belongs to every one to fix the price 
of his services and of his property or its use. 


Under our form of constitutional government it has 
ever been held to be the unquestionable right of every 
freeman to have a perfect and entire property in his 
goods and estate. 

L Kent’s Com., 618. 

As such freeman and owner of his estate, he has the 
absolute right to determine whether or not he will be- 
stow his labor or furnish his property or its use for any 
other party, and the price at which such services or use 
will be furnished, except where some special privilege 
has been conferred upon him by law in respect to such 
property. 

Any violation of this right is an infringement of 
the privileges and immunities of the citizen, a menace 
to his freedom and independence, as well as a denial 
of his right to enjoy his property. 

The right to control and fix the price for the use of 
property inheres in the owner and cannot be taken 
from him without destroying all benefits arising from 
such ownership, and it is his right and privilege to 
manage it so as to yield to him the greatest returns. 

The value of property to the owner consists in his 
right to the use thereof, and it is the owner’s right to 
get the largest amount possible for such use. 

As was said by Lord Ellenborough in Aldnut vs. 


Inglis, 12 East, 527, in speaking of the right of an 


owner to charge an unreasonable amount for the use of 
his warehouse: “There is no doubt that the general 
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“principle is favored, both in law and justice, that 
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“every man may fix what price he pleases upon his 
“own property or the use of it.” 

Under our government and constitution, every free- 
man has the right to decide for himself whether he will 
labor or abstain from it, and to fix the price for which 
he will bestow his services. So of his property; he has 
the absolute right to fix its price or the price of its use 
by any other party, and in asserting and maintaining 
these rights he is protected by the laws and constitution 
of his country. 

This is true of all his personal rights and of all 
property of a private nature, but as to property owned 
by him, clothed by law with a public interest or use, 
this right is modified to the extent that the price 
demanded for its use must not exceed a reasonable 
compensation. 

The title or ownership of this latter kind of property 
is wholly in the individual or corporation, and not in 
the State, and his property interests therein are just as 
sacred and entitled to the same protection as are his 
rights in his strictly private property, and his right as 
owner thereof, to fix its price or the price for its use, is 
not different from his rights in regard to strictly pri- 
vate property, except that the price for its use must be 
reasonable. 

In the case of The State Freight Tax, 15 Wall., 277, 
and 8, Mr. Justice Strong, in delivering the opinion of 
the Court, says: 

“We concede the right and power , . . 
“of the owners of artificial highways, whether such 
‘owners be the State or grantees of franchises from the 
“State, to exact what they please for the use of their 
“ways. That right is an attribute of ownership. 
a” ° ' The right to make terms for the use 
“of the roadway is in the grantee of the franchises, not 
“in the grantor.” 

The State has no more right to assume the control 


or management of one of these classes of property than 
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it has of the other, and the right to fix the price of the 
use of each, inheres in the owner thereof the same in 
one case as the other, except as above stated, and within 
the bounds of reasonable compensation, the right of the 
owner to fix the charges for the use of property clothed 
by law with a public interest can not be questioned any 
more than his right to property not so clothed. 

[t is not disputed that the privileges granted to a 
railroad company by law, 

First. To exercise the power of eminent domain in 
securing the right of way for its road ; 

Second. The privilege of locating its roadbed and 
tracks along and across public highways and other 
throughfares; and, 

Third. The franchise and privilege, couferred by 
their charters, to build, maintain, own and operate a 
railroad, clothe such property with a semi-publie charac- 
ter and subject it to the control of the government in 
regard to the compensation for its use, to the extent 


that its charges must be reasonable, and that the Legis- 
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lature has the right, as to such property, to pass such 
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being so clothed by law with a public interest and use, 
it was restricted from charging more than a reasonable 
compensation. 

Had it not been so clothed by law with a public 
interest it would not be so restricted, but might charge 
unreasonable rates of transportation and refuse freight 
offered at a less rate. 

In consequence of being so clothed by law with a 
public interest, it was bound to perform the services 
required of it for a reasonable compensation, and it 
became the right and duty of the State, if necessary, to 
see to it that it charged only reasonable rates, and to 
take such action as might be proper to attain that end. 

This clothing of the property by law with a publie 
interest did not authorize the State to compel the com- 
pany to fix its charges at an unreasonably low rate, or 
at rates that would not furnish to it just and proper 
compensation. It did not confer upon the Legislature 
any power to fix the rates of the company or do any- 


thing in that respect except to make such necessary 


‘and proper rules and regulations as would result in 


fixing reasonable rates by the company. That right 
remained with the owner of the property, and it was 
its duty to fix reasonable rates for the service per- 
formed. The only right which the public can claim, 
or the Legislature or State enforce in regard to the 
price to be paid for the use of ‘private property clothed 
by law with a public interest or use, is that the owner 
shall be restricted to the charge of il reasonable 
compensation. 

By the authorities cited in the epinion of the Chief 
Justice in Munn vs. [linois, 94 UL S., it appears, that 
the only limitation upon the right of the owner of this 
sort of property to make his own rates was, that he 


should charge only a reasonable price for the use of 
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such property, and no claim was made that the Legis- 
lature had a right to fix such charges. 

The question in Aldnut vs. Inglis, 12 East., 527, 

ras distinctly a question as to whether the owner of a 


rarehouse could charge an unreasonable compensation . 


for its use, or whether he was limited to a reasonable 
compensation, and this depended wholly upon whether 
the property was by law clothed with a public interest, 
the Court distinctly admitting, that the owner might 
charge an unreasonable sum or what he pleased, if the 
warehouse was not of this character. 

Bort vs. SteENNETT, 8 Term Rep., 606, also cited in 
Munn 2s. Illinois, was an action of trespress for entering 
an erection of the plaintiff's called the crane on Smart’s 
quay. Plea, that Smart’s quay on which the crane was 
erected was a public, open and lawful quay for the land- 
ing thereon of all customable goods of all merchants 
Importing the same, for a reasonable compensation. 

The Court held, that a public, open and lawful quay 
was similar to a highway, and that the defendant hada 
right to use it and the crane erected thereon on paying 
a reasonable compensation, and say: “For now the 
“crane and wharf are affected witha public interest and 
“they cease to be juris privati only, as if a man setouta 
“street in new building on his own land; it is now no 
“longer bare private interest, but it is affected with pub- 
“lic interest.” 

The same doctrine was laid down by Lord Hale in 
his treatise De Portibus Maris, also cited in said opinion, 
but it was not claimed that Parliament or the Legisla- 
ture could arbitrarily fix the compensation to be paid 
for the use of such property. 

Such appears to have been the doctrine of all the cases 
prior to Munn vs. Illinois, that a reasonable rate for such 
property should be charged by the owner, not that the 
Legislature or State should fix it. Andsuch reasonable 
rate, when contested, was determined by the Court. 
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I find no statutes attempting to fix the compensation 
of existing railroads or other like property, prior 
to those of 1873 in Illinois, and 1874 in 
Wisconsin, lowa and Minnesota, and it is most respect- 
fully submitted, that prior to that time the history 
of either English or American legislation or jurisprud- 
ence furnishes no authority for the exercise of any such 
power by the State. That such legislation was new and 
theretofore unauthorized under our system of govern- 
ment, there can be no doubt, and that it is destructive 
of the rights of property and more to be feared than 
the insane ravings of the advocates of socialisim and 
the commune, is manifest. Their demands are more 
tolerable even than those of the Legislature. They 
demand that the State shall first acquire our property 
and then operate’ it for their benefit, but under this 
system it is proposed that.the State shall fake, not 
acquire, the properties and then compel the owners, by 
mandamus, to operate them at rates wholly unremulh- 
erative and even without compensation, taking not 
only our property, but compelling us to render our 
services under the pains and penalties of punishment 
for contempt, if we violate the mandamus. 

We object to the application of these communistie 
principles to our property, before the State shall have 
made socialistic advances so that it would be safe to 
subject all property to the same process. 

The distinguished counsel in the case of Stone vs. 
Farmers’ Loan & Trust Co. says in his brief: “We may 
conceive ua state of society where it may be proper to 
endow ra | government with power to dispose of persons 
and property at its will, but no such state of society 
exists in the United States.” 

Mr. Edward Bellamy, in his Book “Looking Back- 
ward,” advances this theory as the true state of the 
human family in the future. His theory may in time 


. be realized. but how or when, we know not. In the 
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meantime, we are unwilling that the experiment should 
be made upon our property until the whole people of 
the United States have made such advancement and 
determined that it is the true system, to be applied to 
all our property and our whole people. 

[tis intimated in the opinion in Munn vs. Illinois, 
on page 134, that it is competent for the Legislature to 
alter the rule that only a reasonable charge shall be 
made for the use of such property and fix a definite 
amount in lieu thereof. Just what is meant by this 
suggestion is a little difficult to understand. [If it is 
meant that it is competent for the Legislature to fix a 
higher price than a reasonable compensation, the owner 
might not complain but it is very clear that it would 
be unjust to the public to do so. If, on the other hand, 
it is intended to assert that it 1s competent for the 
Legislature to fix a lower compensation than Is reasona- 
ble we deny the right of the Legislature to exercise anv 
such power, as that would be taking the property of the 
owner, or its use, for the benefit of the public without 


compensation, and is prohibited by the 14th amend- 


it to the use of the property 
fora reasonable compensation. The owner is entitled 
to that compensation for its use,and any act of the 
Legislature tixing the amount of compensation either 


above or beiow that Hgure would operate an injustice 
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compensation or due process of law. 
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Can it be intended by this intimation that it is 
competent for the Legislature simply to declare a cer- 
tain rate reasonable and forbid all inquiry as to the 
fact, and hold that what the legislative will has declared 
is true, and must be submitted to, although entirely 
destitute of that quality ? 

No statutes of this description are in existence in 
England and consequently we have no decisions of that 
country giving construction to any such legislation. 

The act of Parliament on this subject (7 and 8, Vict., 
Chap. 55, 1844.) provides that any railroad thereafter 
built that should, after twenty-one vears operation, pay 
more than ten per cent. on the investment upon the 
average of the three last preceding vears should be sub- 
ject to regulation by the Lords’ Commissioners of Her 
Majesty's Treasury, subject to the provisions therein con- 
tained, and provided that there should be a guaranty 
to the company that the revised scale should produce 
at least ten per cent. so [ung as it was in force. 

This same act also provided for the running of a 
cheap passenger train, known as the parliamentary 
train, at the rate of a penny a mile, after twenty-one 
vears, upon all roads thereafter built. 


1 Shelford on Railroads. pp. 40, 45. 


lt is not denied that it is competent for our Legis- 
latures, in the charter of the company or prior thereto, 
to prescribe, by general law, the rate of compensation to 
be charged by railroad companies for their services. In 
such a case the construction of the road would be inthe 
nature of a contract to accept those charges and would 
be binding upon the company, but it is not the province 
of the Legislature arbitrarily to tix and finally deter- 
mine the compensat lon to be paid railroads already 1 


existence, Whether owned by companies or individuals. 
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It can compel them to charge only reasonable rates, but 
beyond that it has no power. 

The celebrated granyer cases, so called, reported in 
Vol. 94, U.S. Rep., arose on statutes passed in I[]linois 
in 1873 and in Wisconsin, lowa and Minnesota in 1874. 
The Wisconsin and Towa acts were statutes fixing a 
maximum tariff. The Illinois and Minnesota statutes 
provided that commissioners should make schedules 
which should be prima facie reasonable rates. 

The particular questions involved in these records, 
aside from the general question of power of the Legis- 
lature, were not in any of the cases then before the 
Court, except that of R. R. Co. vs. Ackley, which it 
would appear from the opinion, received but slight 
attention from the Court. 

The cases of Peik vs. R. R. Co.; R. R. Co. vs. Iowa 
in the ¥4th U.S., and the subsequent cases of Stone vs. 
Farmers’ Loan & Trust Co. in 116 U.S.; Dow vs. Beidel- 
man in 125 U.S., and Georgia etce., vs. Smith, in 128 U.S., 
were all cases to enjoin the commissioners or other 
officers, from putting in force the provisions of said sev- 
eral statutes providing for commissions and general 
regulations. The cases of Munn vs. [llinois in 94 U.S., 
Ruggles vs. [linois in 108 U.S., and Stone as. Wiscon- 
sin in #4 U.S., were in the nature of criminal proceed- 
ings for penalties and challenging the power of the 
Legislature, and not raising the question of reasonable 
compensation. 

[n the case of Munn vs. Illinois, Munn was charged 
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as a criminal for acting as a warehouseman in Chicago 


without first taking out a license as required by 
statute, and charging more for the storage of grain 
than the statute rate. The majority of the Court 
aftirmed the validity of the statute and the right of the 
Legislature to regulate the business of warehousing and 
fix the rate of compensation for storage, holding that it 
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was a proper exercise of the police power of the State, 
similar to the power exercised in regulating ferries, 
common carriers, hackmen, bakers, millers, wharting- 
ers, Innkeepers, etc. 

The Wisconsin statute of 1874 applied to all freight 
except such as came from bevond the State to be trans- 
ported through or across the same. 

The questions prese nted to the Court were 

First. The rights of the companies under their 
charters. 

Second. The question of Interstate commerce and 

Third. The genera: question of the power of the 
Legislature to Make any limitation of the rates charged 
by said companies. 

The Court held that as to the maehts claimed under 
the charter, the reserved power in the Constitution of 
Wisconsin authorized the action of the Legislaturs 

[In regard to interstate commerce the Court held 
that, “The law is contined to State commerce or such 


“interstate commerce as directly affects the people of 
“ Wisconsin. Lntil Congress acts in reference to thy 
‘relations of this CODD Paris to interstate commerce it Is 
“ certainly within th: power of Wisconsin to regulat ts 
7 fares, ete - ov faras thie VY are ot domestic concer) \\ ith 


‘the people of Wisconsin this company has domestic 
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merce, was afterwards reversed by this Court, in the case 
of Wabash. ete... R’v Co. vs. Ilimots, 11S U.S., 557 

The principal question, however, presented and 
argued by counsel and considered by the Court in 
those cases, Was as to tl power of the Legislature to 


make any regulation limiting and prescribing passen- 


ger and freight rates 
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The right of the Legislature, under the police 
power, to regulate railroads is not denied. Statutes of 
this description have been frequently passed in Eng- 
land and in all of the States of the Union during the 
time railroads have existed, and very many decisions 
have been made giving them construction. 

But the right to regulate the management and 
operation of railroads by statute is a very different 
power from that of fixing their charges or compensa- 
tion. ‘The first may exist, while the last is denied. 

So far as [ ean learn, statutes fixing the charges or 
price at which transportation should be furnished by 
railroads, had their origin in the passage of the act of 
Illinois in 1878, and the right to pass them has only 
been practically asserted and acted upon since that time 
by the several States, but has never prevailed elsewhere 
under constitutional governments. 

Fully admitting the nght of the Legislature to take 
such proper action as may be necessary to secure to the 
people reasonable charges for transportation thereon, we 
deny its right to arbitrarily and finally fix or deter- 
mine such charges by positive statute, and most respect- 
fully ask Your Honors to again review the decisions 
made in the cases of Munn, Peik and Ackley in this 
respect. 

That the police power of the State, founded upon 
the maxim Sve utere tuo ut alicnum non laedas, is proper 
authority for statutes regulating the management, 
operation and control of a railroad so far as it affects 
the protection of the lives, limbs, comfort, safety and 
quiet of all persons and the protection of all property in 
the State, is admitted. 

As was said in R. R. Co. vs. Bowers, 4 Houston, 506: 
“The Legislature may at all times regulate the exercise 
“of corporate franchises by general laws passed in good 
“faith for the legitimate ends contemplated by the 
“State police power, that is, for the peace, good order, 
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“comfort and welfare of society, but that it cannot, 
“under color of such laws, destroy and impair the 
“franchise itself nor any of those rights or powers 
“which are essential to its beneficial exercise.” 

“Thus, acts regulating the mode of carrying passen- 

oe ener hime oe 
“gers with a view to their safety, or regulating the speed 
“of trains through towns and cities, or requiring certain 
“precautions at public crossings, or the erection of fences, 
“ete., etc., are proper exercise of the power of police 
“regulation.” 

But we deny that this power gives to the Legislature 
the right to limit or fix the tolls or charges for trans- 
portation which the company would otherwise have the 
right to make. 

The essential franchise that is granted to the com- 
pany is to own, maintain and operate a railroad, and to 
transport passengers and freight thereon, and to receive 
pay therefor,and any act of the Legislature infringing, 
limiting or repealing these rights is a violation, not 
only of the franchise granted by the Legislature, but of 
the rights of property vested in the company. 

To quote further from Chancellor Bates: “But quite 
“different are acts which directly touch the constitution 
“of the corporation or abridge or modify any of those 
“corporate powers which are essential to the ve rv end of 
“its creation. Such powers, for ex: imple ,austo the right to 
“operate a railroad at all, the right to take toll or fares 
“or to adjust their tarifls; these are not police regula- 
“tions.” 

In Thorre vs. RatLnoap Co., 27 Vt., 140, Judge Red- 
field SUuys. “Tt must be conceded that all which goes to 
“the constitution of the corporation and its beneficial 
“operation is granted by the Legislature and cannot be 
“revoked, either dire etly or indireetly, without fl viola- 
“tion of the grant, which is regarded as impairing the 
“contract and so prohibite d b v the United States Consti- 
“tution * * * The privilege of operating the road 
“and taking tolls, or fre iain and fare, is the essential 
“franchise conferred. Any act essentially paralyzing 
“this franchise or destroying the profit therefrom would 
“no doubt be void.” 


Not only would such an act be il repeal or violation 
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of the charter, but it would deprive the company of 
its property without due process of law. 

Judge Cooley (Const. Lim. p. 507), speaking of the 
poll ‘ power as applied to charters of corporations, 
savs: “The limit to the exercise of the police power in 
“these cases must be this: The regulations must have 
‘reference to the comfort, safetv or welfare of society ; 
‘they must not be in conflict with any of the provisions 
‘of the charter: and they must not. under pretense of 
‘regulation, take from the corporation any of the 
‘essential rights and privileges which the charter con- 
“fers. In short,they must be police regulations in fact 
‘and not amendments of the charter in curtailment of 
“the corporave franchises.” 

The Chief Justice, in his opinion in Munn vs. 
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Illinois, speaking of the police power of government, 
says: “In their exercise it has been customary in 
‘England from time immemorial, and in this country 
‘from its first colonization, to regulate ferries, common 
“carriers, hackmen, bakers, millers, whartingers, 
‘innkeepers, etc., and in so doing to fix the maximum 
“of charge to be made for services rendered, accommo- 
“dations furnishedand articles sold;” and from this 
supposed practice of former times draws the conclusion 
that the legislative power is authorized to fix and limit 
the charges of railroads for transportation. 

He bases his opinion wholly upon the police power 
as evidenced by these several acts, and cites or claims 
no other. 

Such conclusion froin these premises most seriously 
affects all railroad property in the United States now 
amounting to about SO OOO 000.000. or one-seventh part 
of the entire property of the country. Its announce- 
ment was a surprise, not only to railroad men and 
investors in their securities, but to the commercial 
world. 

That no such legislation had previously taken place 
in this country orin England where railroads have 
existed for nearly three-fourths of a century, is proof 
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that it was of an unusual and extraordinary character, 
and its effect upon the investments and property of the 
country is of such serious and far reaching character 
that we feel warranted in again bringing the question 
before Your Honors and asking at your hands a re- 
examination of the principles upon which it is 
founded. 

The principal authorities and statutes cited in its 
support, so far as any are cited, were of the seventeenth 
and eighteenth centuries, hardly any of them less than 
two centuries old, and except as relates to the regulation 
of ferries and hackmen in cities, so far as I ean learn, 
not in general use or recognized in this country since 
the Revolution, or in England during the present cen- 
tury. 

The citations from Lord Hale’s treatise, De Portibus 
Maris, are to the effect that where property is clothed 
with a public interest by law, or the owner has conferred 
upon him certain privileges in respect to it, only a 
reasonable compensation can be charged for the use of 
such property ; in other words, that it cannot be treated 
as wholly private and an exorbitant price charged for 
its use. Not that the Legislature had the right to fix 
the price at which such property should be used, but 
the price was a matter of judicial cognizance, and was 
decided by the Courts and not by the Legislature, and 
could be only a reasonable compensation. 

We deny that it is a legislative function to adjudi- 
cate and determine what are reasonable rates. The 
question as to whether a given rate is reasunable and 
fair when challenged is for the judiciary. 

It may be that it is not reasonable and fair, but the 
Legislature has no power to determine it. The con- 
stitution has placed this power in another department, 
and thereby deprived the Legislature of it. 

Cooley on Const. Lim., 8S. 91. 
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People vs, Draper, 15 N. Y., 532 (see p. 943). 
W ynehamer VS. People, 13 N. , oe Did, 


The Supreme Court of Missouri, speaking through 
Jud 


Mo., 51, as to the right of the Legislature to determine 


Napton, in Sloan vs. The Pacifie Railroad, 61 
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that certain acts were unjust discrimination, says: 
The act of 1872 undertakes to define the obligations 
“of railroad companies, and to declare that a charge 
‘for one distance, if it exceeds a charge for a longer 
‘one, is an unjust discrimination. It may be so; but 
“whether it Is or not, is a question for the courts to 
‘decide, and not the Legislature.” 

This appears from the cases of Bolt vs. Stennett and 
Aldnut vs. Inglis, cited in the opinion. 

The doctrine of these cases is not disputed, but it is 
denied that it gives to the Legislature the right to fix 
such charges. 

In regard to common carriers: It is said in the 
opinion, “From the same source comes the power to 
‘regulate the charges of COMTMIMON carriers, which Was 
“done in England by a statute passed as long ago as the 
“third year of the reign of William and Mary, and con- 
“tinued until within a comparatively recent period.” 
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This ACT, ii appears Was passed just about (i) years 
ago, and subsequently, but at what time is not stated, 
was repealed; but it does not appear that the Courts 
ever held thiat part of the statute fixing the price to be 
paid COMMON Carri is Aas valid and binding, or that 
there was ever any litigation bringing it in question. 
it only shows that 200 vears avo the Parliament of 
England assumed, by the Passaye of an act, to exereise 


Tt hige races 
s & a £4 


the power of LIXid¢ 


r charges of common 
carriers. 
It is not strange, considering the civilization that 
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then prevailed in England, that such an act should 


have been passed, but it is somewhat remarkable that it 


should be quoted in the highest court in this country 
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roads. 
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At that time in England, and prior thereto and iong 
subsequent there were Verv manvy acts PRUSSEC Liat 
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py our legislatures under our system of CUDSLILULIOILA 
government. 
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As a Sampie OF Lhe levisiation then prevaient mM 


England, | quote from the dissenting opinion of Judge 


Peckham in the case of thr People vs. Walsh, recently 
decided by the Court of Appeals 

“The rule as to private individuals who happened 
to be COMDILMOT carriers (i! InnKeepers, etic... Was estab 
lished in the earlierdavsof the law,and it was regarded 
by Lord Hale as most proper that individuals who fol- 
lowed such callings should be placed under state super: 
Vision and contro! 

“The habits, customs and general intelligence of thi 
people of those davs were far diflerent from those of 
to-day ; and Jaws which might possibly be para med 
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the justices of the peace, who were also directed to settle 
all disputes between masters and apprentices. By an 
act of 1 Jac., L., C. 6, the above act was extended by 
giving to the justices power to fix the wages, not 
only of journeymen and apprentices, but of all 
kinds of laborers and workmen. During this time, 
also, there were statutes making it a felony to export 
wool from England, and the exporter of sheep, rams or 
lambs was liable to imprisonment, the forfeiture of all 
his property, and to have lis left hand cut off for the 
first offense, and for the second offense to be adjudged a 
felon, and to suffer death accordingly. 
‘See 8 Eliz., C. 3; 138 and 14 Car. IT., C. 18. 

“Provisions were extant forbidding exportation 
of hides, raw or tanned leather, and many other things, 
and ail for the supposed benefit of the kingdom or the 
various interests 1m whose favor the legislation was 
enacted. Smith’s Wealth of Nations, by McCulloch, 
292 ct seq. Laws were then in force which regulated 
down to the minutest detail, the manner of life, and the 
texture of the dress, and the costliness thereof and the 
variety of dishes upon the tables of the people. Special 
laws determined how much land of an estate should be 
plowed and how much left in pasture; low much was 
to surround a laborer’s cottage ; how many sheep should 
be supported on a farm. 6 Lecky, England in the 
Eighteenth Century, 231, et seg.” See 22 N. E. Rep. 
O52, O56. | 

find no subsequent act fixing the price to be paid 

to common carriers in England and no decision of any 
court that the price fixed in the act of William & Mary 
for such services was ever adjudicated as legal and 
binding upon the parties. 

[am unable to ascertain that it has ever been the 
practice in this country, either of Congress or the Legis- 
latures of the several states, to fix the price at which 


common carriers should perform their services. 
Such acts may have been passed, but none are cited in 
the opinion of this Court, nor are we referred to any, 
and I have been unable to find any such statute or any 
decision of any Court in this country adjudicating upon 
any such provision, save the cases of fixing the com- 
pensation of railroads passed within the last 16 vears. 
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{ have examined particularly the statutes of the 
States of the Northwest and the decisions of the Courts 
for the purpose of ascertaining if any such statutes 
were in foree or had ever beelh passed, but have not 
succeeded in finding any such legislation or any deei- 
sions of the Courts thereon. 

That common carriers, in the performance’ of their 
duties, are subject to regulation by statute, is not 
questioned, but that the Legislature has any power to 


fix their compensation is denied. 


To test this question, let us inquire whether it 


would be volmmpetent ior the Li ‘oisiatures of the several 
States, or for Congress even, to limit or fix the charges 
of carriers on the high seas or on the Great Lakes or on 
the Mississippi River. 

If, as alleged in Stone vs. l'armers’ Loan & Trust 
) rovernment to tix the rates to be 


Co., it 1s a power of yy 
charged by common carriers, they must have the same 
right to limit them on these lakes. and rivers and the 
ocean, as In any other place. 

It has been generally understood that a man who 
builds or purchases a schooner or propellor on the 
lakes, or a steamboat on the rive, las the right LO en- 
gage in the carrying of freight and passengers, subject 
to no restrictions save the lavigation laws, and to fix 
his own prices at which he will receive and transport 
freight and passengers, governed only by the laws of 
trade. 

Would it b competent for the Legisiature to fix and 
establish the rates at which a stage proprietor 
should run his coaches, and compel him by mandamus 
to carry passengers at rates fixed: by the Legislature ” 

Some ten years ago the two great railroad systems 
of the northwest completed their lines from Chicago LO 
the Missour: River in Dakota, one terminating at Cham- 


berlain. the other at Pierre. 
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A gap of over 200 miles intervened between there 
and the Black Hills, and a bold pioneer by the name 
of Evans, of Sioux Citv, organized two lines of trans- 
portation, from the termini of these railroads to the 
Black Hills, and for several vears was engaged in trans- 
porting freight across the Sioux Reservation in trains 
of wagons drawn by ox teams. 

Could the Legislature of Dakota by law have pro- 
vided that he should charge only 25 cents per hundred 
for this transportation, and compelled him to carry at 
the price fixed, empowering the Courts to enforce their 
decree by writ of mandamus in case of his refusal? 
And if so, would the price so fixed control the Courts? 

Notwithstanding the statement in the opinion, ] 
submit to this Henorable Court that it has never prac- 
tically been the custom in this country for the Legisla- 
ture to fix and establish the rates of common carriers 
An isolated case may perhaps be found where such leg- 
islation has been attempted, although I know of none. 

If so, the more important question would be, have 
the Courts in any instance sustained this assumption of 
power - 

Again, as to the right of the legislativ power to fix 
the price to be paid to millers, milling either rrain or 
logs. 
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purpose, which might have been an excuse for legisla- 
tion regulating the prices to be charged, where it was 
done, but I deny that it is a function of government to 
regulate the milling of grain or the cutting of logs, or 
that the Leg'slature has any more right to fix a miller’s 
rates than they have to fix a shoemaker’s, and it has 
not to any extent been customary to do so. 

Take the immense milling plants at Minneapolis. 
If it is a power of government to fix the price at which 
wheat shall be converted into flour, it could be applied 
to these mills as well as to custom mills, and the State 
of Minnesota might authorize this Railroad & Ware- 
house Commission to fix the prices at which it should 
be done, the same as they have fixed the price for swite!1- 
ing cars and carrying milk and other freight, and this 
action would have the same constitutional sanction as 
the act in question. 

It is true that under the present practice these mill- 
ers usually purchase their own grain for milling, but if ' 
it is the right of the farmers to have the Legislature fix 
the price at which their grain shall be milled, and it 
isa function of government for them to do so, they 
might choose themselves, to convert it into flour at the 
price fixed by the State, and the owners of these mills 
would be compelled to give their services and_ the 
use of their property at prices fixed by the Legislature, 
and the Courts would have to compel the performance 
of the duty by mandamus. 

As to innkeepers: — It is admitted that the common 
law of England and of this country has for centuries as- 
sumed that they were subject to regulation and control, 
and that they must provide accommodations for all who 
come, as long as they have room. 

The principle upon which this regulation is based is 
difficult to discover, or why the keeper of an inn should 
be subject to it more than the keeper of a boarding 
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house, and it probably never had any other foundation 
than to make it convenient for travelers to find lodging 
upon arriving in a strange place.. 

“No reason but public convenience can be suggested 
“for the existence of this law in respect to innkeepers, 
“and it is by no means a satisfactory one. ‘The public 
“convenience can never justify the interference of the 
“State with one’s private business.” 

Tiedman’s Limitations of Police Powers, p. 231. 

But this regulation and control did not authorize 
the fixing of the price which they might charge. That 
statutes and ordinances mav be found which have as- 
sumed to fix the charges of the innkeeper, I have no 
doubt, but any well-considered case, before any respect- 
able court, either in this country or in England, sus- 
taining such power where it was challenged, I have not 
found, and we have been referred to none; but the 
whole subject of the regulation of inns is a relic of the 
past, and never had any substantial existence in this 
country. It is a part of that paternal system of govern- 
ment that once prevailed in England, but was gen- 
erally abandoned there even, long before the advent of 
railroads. 

[n this country “ Every man has a natural right to 
keep an inn, provided he so conducts it as not to violate 
the rights of others, or to constitute a public nuisance. 
If the business was of such a nature that for the pro- 
tection of the public from injury it was necessary to 
muke a monopoly and to grant it to one or more as 
a duty or privilege, then it would be the duty of the 
State to provide for the impartial entertainment of all 
who presented themselves and complied with the 
reasonable regulations of the inn.” ‘Tiedeman’s Lim., 
p. 228. 

The right to fix the rate of charges of an innkeeper, 
is a very different right from that of regulating his 
conduct in regard to the character of his house and his 
treatment of his guests, and admitting the right of 
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regulation and control, it does not follow that the Legis- 
lature has any power to fix his charges. 

Would it be competent for Congress to fix the price 
at which the Arlington should furnish board and lodg- 
ing, and should it assume this function, would it not 
have to fix the price of all hotels in the District, and at 
the same rate? 

Any attempt to apply the doctrine in_ practice 
demonstrates its absurdity and that it is not and never 
was the law in this country. 

As to bakers, it is contended that the Legislature 
may exercise the power of fixing the size of a loaf of 
bread, and the price at which it shall be sold, and the 
only American case cited in the opinion in the Munn 
case 1n support of these doctrines is that of Mobile vs. 
Yuille, 3 Ala. (N.S.), 140. 

The ordinance in that case provided the size of the 
loaf and the price at which it should be sold, and a 
baker was prosecuted, not for disregarding the price, 
but for violating the ordinance in regard to the weight 
of his bread, and the Court sustained the right of the 
Council to make the ordinance as to the weight of the 
bread, but nothing whatever was suid as to its rights to 
fix the price thereof. ‘The case, therefore, is an author- 
ity as to the right to fix the size of the loaf of bread, 
but no authority as to the rivht LO hx the price. 

There is no doubt that the Legislature may fix the 
size of a loaf of bread which is to be offered for sale, the 
same as they might declare the number of pounds 
which should constitute a ton of coal or a bushel of 
wheat or corn, but the right to fix the size of a loaf of 
bread is an entirely different thing from fixing the 
price at which the owner shall sell it. Fixing the size 
has no tendency Lo deprive the party of his property, 
but compelling him to sell at a given price would have 
that effect, if the price was less than he was willing to 
accept. 
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Regulations tixing the charges of hackmen are in 
reality matters of contract and agreement between them 
and the city. 

They are granted certain privileges in regard to 
standing their hacks upon the streets, and other mat- 
ters, in consideration of which they are licensed, and 
accept the scale of prices fixed by the city, and it is in 
consideration of the privileges granted to them that 
they are held bound by the prices fixed by che 
ordinance. | 

A hackman who has his own private yard or barn 
in which his hacks stand would not be bound by any 
such ordinance, but could make his own charges for his 
services, the same as the keeper of any other livery 
stable, and the city could not interfere with him or his 
business. 

A ferry is a mere franchise granted by the State, 
and the toll to be charged is usually fixed in the char- 
ter, and the regulation of the tolls to be charged, by the 
State, may be justified on the ground that the stream 
across which the ferry is maintained is the property of 
the State, of which it may make such disposition as it 
pleases. 

The charges of wharfingers are for the use of wharfs 
built over waters of which the State has the title, and 
that may be a reason why the State should assume to 
fix or limit their tolls; but toll is a tribute or custom 
paid for passage, not for a carriage, something taken 
for a liberty or privilege, not for a service, and the fact 
granted or 


> 
by the Legislatures subsequently, if it shall be found 


that such right is limited by the franchise 


that it has been done, would be no authority for fixing 
the rates to be charged by a railroad company for the 
use of the railroad and services performed in transport- 
ation. 

This right of fixing the toll of a ferry was before the 
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Court in Massachusetts in the case of Parker vs. The 
Metropolitan Railway, 109 Mass., 506. The right of 
the Legislature to alter the rate of toll was challenged 
as in violation of the Constitution. 

The action of the Legislature was upheld solely 
upon the ground that such right was reserved in the 
original grant of the franchise and not otherwise. The 
Court say: “The power of regulating tolls upon 
“incorporated ferries, bridges and turnpikes has been 
“constantly exercised by the Legislature. The great 
“object of such corporations is the accommodation of 
“public travel, and most, if not all, of the charters creating 
“them contain provisions regulating the tolls they are entitled 
“to charge the public. The charter of the East Boston 
“Ferry Company contains such provisions. The legis- 
“lation in question, therefore, is not upon a subject 
“foreign to the provisions of the charter or the objects 
“of the grant. It is strictly in alteration or amendment 
“of such provisions and it is designed to = the 
“chief object of the grant. ‘Ve have no doubt it was 
“competent for the Legislature, under the power reserved, 
“to alter or amend this charter, to pass the law we are 
“considering, and that from its passage it fixed the 
“rate of toll which the Ferry Company was entitled to 
“exact from passengers carried over their ferry in the 
“cars of the defendants.” 

I find no subsequent case in Massachusetts where 
this question was before the Court. It was not in virtue 
of any inherent right in the Legislature or the police 
power that it inierfered in this case, but by the reserved 
power. Im unable to say whether any case can be 
found to justify the general statement in the opinion. 

It is therefore most respectfully submitted, that the 
statement in Munn vs. Illinois, that “In their exercise 
“it has been customary in England from time immem- 
“orial, and in this country from its first colonization, to 
“regulate ferries, common carriers, hackmen, bakers, 
“wharfingers, innkeepers, ete., and in so doing to fix a 
“maximum of charge to be made for services rendered, 
“accommodations furnished and articles sold,” is not 


sustained in the broad terms in which it is there stated, 
as respects this country. 
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No case is cited in our Courts where the right to fix 
a maximum of charge for services rendered, accomoda- 
tions furnished or articles sold has ever been adjudi- 
cated, sustaining such right, and I have been unable to 
find any such adjudication. 

In some of the older States at an early day statutes 
were passed relating to millers and innkeepers assum- 
ing to fix the prices to be charged, and in Alabama a 
statute was passed authorizing cities to fix the price at 
which bread should be sold, but it does not appear that 
any of these statutes were ever enforced or that any 
adjudications were ever had under them, and the fact 
that Congress in 1520, in passing an act among other 
things, fixing the rates of wharfage and the weight and 
quality, but not the price, of bread, included a clause 
fixing the price at which chimney sweeps should render 
their services, cannot be considered as establishing the 
policy of this government under our Constitution, 


authorizing the fixing of railroad rates, as it does not 


appear that chimney sweeps were ever compelled to 
obey said statutes or to work for less than the price 
they choose to demand for tlieir services. 

It is very possible that the legislation of England 
two or three hundred years ago furnished examples 
that might be used as authority for the acts in ques- 
tion. The quotation above made from tliose statutes is 
sufficient to show the character of the legislation that 
then prevailed in that kingdom, and not only was 
property held, but life was guarded with comparatively 
few of the guarantees with which we are surrounded by 
our Constitution. Even their laws then in force relat- 
ing to witches obtained some foothold here at one time, 
but we have no record staining the reputation of any of 
our great Judges in enforcing such laws, such as comes 
to us from Bury St. Edmunds, two hundred and fifty 
years ago. 
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The civilization which then prevailed was very dif- 
ferent from that which we enjoy in the latter part of the 
19th century, and acts of Parliament which were then 
common, could not be upheld for a moment under the 
constitutional government which here prevails. 

We should bear in mind also that we have no legis 
lative body possessing the power or the jurisdiction of 
Parliament. “The power and jurisdiction of Parlia- 
ment, says Sir Edward Coke, is so transcendant and ab- 
solute, that it cannot be confined, either for persons or 
causes, within any bounds. And of this high Court it 


may truly be said: ‘Si antiqguitatem sper ‘tes, est 
vetustissima M $1 digquitate m est honoratissima * pur isthit- 
tionem, est capacissima.’ It hath sovereign and uncon- 


trolled authority in the making, confirming, enlarging, 
restraining, abrogating, repealing, reviving and ex- 
pounding of laws, concerning matters of all possible de- 
nominations, ecclesiastical or temporal, civil, military, 
maritime or criminal; this being the place where that 
absolute despotic power, which must in all governments 
reside somewhere, is intrusted by the Constitution of 
these kingdoms.” 
L Blackstone's Com.,; 160. 
And as Sir Matthew Hale observes: “This being 
the highest and greatest Court, over which none other 
can have jurisdiction In the kingdom, if by any means 
a misgovernment should fall upon it, the subjects of this 
kingdom are left without all manner of remedy.” — Id. 
No such power is vested in our Legislatures. On 
this subject Judge Cooley savs: “ The strong language 
in which the “comple te jurisdiction of Parliament 
is here deseribed is certainly inapplicable — to 
any authority in the American States, unless it be 
to the people of the States when met In thei ‘ir prim iry 
capacity for the formation of their fundamental law ; and 
even then there rest upon them the restraints of the 
Constitution of the United States, which bind them as 
absolutely as they do the governments which they 
create. It becomes Important, therefore, to ascertain in 
what respect the State Legislatures resemble the Parlia- 
ment in the powers they exercise, and how far we may 
extend the comparison witheut losing sight of the 
fundamental ideas and principles of the American sys- 
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om * * * 5 * * Upes the Gawene tet 
be observed, that while Parliament, to any extent 1t may 
choose, inay exercise judicial authority, one of the most 
noticeable features in American constitutional law is the 
care Which has been taken to separate legislative, exe- 
cutive and judicial functions. It has evidently been 
the intention of the people in every State that the exer- 
cise of each should rest with a separate department. 
The different classes of power have been apportioned to 
different departments; and asall derive their authority 
from the same instrument, there is an implied exclu- 
sion of each department from exercising the functions 
conferred upon the others.” Cooley’s Const. Lim., 86, 87. 

i It is manifest that Parliament might do very many 
things that are not competent for our Legislatures, and 
if Parliament has ever attempted to fix and determine 
the prices at which property should be sold or services 
rendered, such action can hardly be referred to its legis- 
lative power. It is much more in the nature of a judg- 
ment or decree than of proper legislative action which 
consists in making laws, which establish “ rules of action, 
commanding what is right and forbidding what is 
wrong,” and this practice of parliament would not 


authorize any similar acts by our Legislatures. 


These acts, whatever they were, were the acts of 


generations long since passed, of a civil polity long 
since abandoned for a constitutional government, and 
no examples of such legislation are cited as occurring 
within the last 200 years. 

The statute of 7 and 8 Vict. in regard to railroads, 
above cited, passed in 1844, furnishes the best criterion 
as to the power and practice of Parliament over this 
subject in the present century, as understood by the 
eminent statesmen and jurists who then composed it, 
and is tutally at variance with any such legislation as 


that which we are here considering. 

In the opinion in the Munn case it is said: (p. 133) 
“The same principle applies to them (warehouses) that 
does to the proprietor of a hackney carriage, and as to 
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him it has never been supposed that -he was exempt 
from regulating statutes or ordinances because he had 
purchased his horses and carriage and established his 
business before the statute or ordinance was adopted.” 

And again on p. 135: “ But, as has been seen, the 
“power to regulate the business of warehouses depends 
“upon the same principle as the power to regulate 
“hackmen and draymen, and what cannot be done in 
“the one case in this particular cannot be done in the 
“ other.” 

And in Perk vs. Rattway Co., p. 176, the doctrine 
of the Munn ease is held applicable to railroads; that 
is, the Court hold that if a hackney carriage or dray 
employed ina city can be regulated and its charges 
fixed, the same principle would authorize the regula- 
tion of railroads and the fixing of their charges for 
transportation. 

It is a little difficult to understand the reasoning by 
which the owners of two pieces of property so entirely 
dissimilar, in extent, value, condition and situation should 
be placed side by side and held alike amenable to regu- 
lations which may be made: appropriate to one, bat 
destructive to the other. 

The hackney coach is comparatively a small piece 
of personal property that may be easily removed from 
any one place, town or state without injury, and be just 
as valuable in some other location as in its present, 
while a railroad is a property of large extent, composed 
of real estate and fixtures which cannot be removed, 
and is worthless except as it may be used in the place 
where it is situated, 

The hackney coacli, as we have seen, is regulated as 
to its price by a sort of compact or agreement by which 
it receives a consideration to which it assents; but a 
railroad has fixed rights which it may enjoy subject 
only to the condition that it shall serve the public for a 
reasonable consideration. 

If the regulations as to price affixed to the hackney 
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coach become burdensome so as to destroy the profits 
of the owner in using it in a particular locality, it is 


easily removed to a place where such conditions do not 


exist. But the railroad is unable to avail itself of any 
such privilege, and if the regulation as to price is 
enforced so as to render it unproductive, the property 
becomes useless and is destroyed. 

Finally, the act of the commissioners under this 
statute abrogates the tariff of both of these companies 
and allows one of them to charge five-sixths and the 
other two-thirds of its rates, thereby taking from one of 
the owners one half, and the other the whole of its 
interest in the property. We submit that an act pro- 
ducing such results in not legislation, and in the 
language of Mr. Webster in the Dartmouth College 
case say, “These acts are not the exercise of a power 
properly legislative. Their object and effect is to take 
away from one rights, property and franchises, and 
grant them to another.” 

So here by these acts the property of these compa- 
nies is taken from the rightful owners and given to the 
public who may use them. 

A legal declaration that the owner of a certain 
existing piece of property shall receive only a certain 
compensation for its use or for the services of the 
owner, has none of the characteristics of alaw. It is 
not a rule of action prescribed by the Supreme power, 
but is in the nature of a judgment or decree appropriate 
to be pronounced by the judicial department where the 
rules of law would warrant it after a proper hearing, 
and the fact that the property may be clothed by law 
with a public interest or a public use would make no 
difference in its constitutionality or propriety. 

“The legislative power extends only to the making 
“of laws, and in its exercise is limited and restrained 


“by the paramount authority of the federal and State 
“Constitutions. It cannot directly reach the property or 
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“vested rights of the citizen, by providing for their for- 
“ feiture or transfer to another, without trial and judg- 
“ment in the Courts; for to do so, would be the exercise 
“ofa power which belongs to another branch of govern- 
“ment, and is forbidden to the legislative.” 


Newland vs. Marsh, 19 Ill., 376-382. 


“That is not legislation which adjudicates in a par- 
“ticular case, prescribes the rule contrary to the general 
“Jaw, and orders it to be enforced. Such power assim- 
“jlates itself more to despotic rule than any other attri- 
“bute of government.” 


Irving’s Appeal, 16 Penn. St., 266. 

Third. It is contra bonos mores. 

The railroad property of the United States amounts 
to nearly $9,000,000,000. , 

In the Cases reported in 94 U. S. Rep., it is 
held that the Legislature may regulate the charges of 
railroads by fixing a maximum tariff, and that the rail- 
road cannot recover for transportation more than the 
maximum so fixed. 

R. R. Co. vs. Ackiey, 94 U. S., 179. 

The Court further say, in Munn vs. ILutnots, p. 134: 
“We know that this is a power that may be abused, 
but that is ne argument against its existence. For pro- 
tection against abuses tle people must resort to the 
polls.” In Perk vs. R. R. Co., 94 U. S., 178, the 
Court say: “ Where property has been clothed with a 
public interest, the Legislature may fix a limit to that 
which in law shall be reasonable for its use. This limit 
binds the Courts, as well as the people. If it has been 
improperly tixed, the Legislature, not the Courts, must 
be appealed to for the change.” 

By these decisions the entire railroad property of the 
United States is handed over to the government and 
control of the Legislatures of the several States as to the 
prices that may be charged for their services and use, 
without control from the Courts, and it is distinctly an- 
nounced that any injustice perpetrated must be righted 


by an appeal to the people at the polls. 
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This doctrine necessarily compels the railroads, if 
they would protect their interests, to take part in every 
election, and exercise their influence to secure the selec- 
tion of representatives favorable to their interests. The 
railroads are in a measure made a part of the spoils of 
the contest. 

Civil service reformers insist that the country is in 
great danger from making the spoils of office contin- 
gent upon the result of an election; that it brings 
improper influences and mercenary considerations into 
a contest which should be decided entirely upon prin- 
ciple; but the danger to be apprehended from a distri- 
bution of the spoils of office as the result of a political 
contest is as nothing compared with the danger arising 
from converting the railroads of the country into such 
spoils. 

Not only does it tend directly to corrupt elections 
but its effect in disturbing the values of railroad securi- 
ties injuriously involves all the relations of business. 

The value of railroad securities is entirely depend- 
ent upon the manner of the management of the rail- 
roads and the amount of compensation received, and 
under this system whether said securities would rise or 
fall wouid often depend upon the result of the election. 

Two years ago in one of the States of the North- 
west the principle question discussed in the canvass was 
the propriety of reducing passenger rates to two cents 
per mile in all cases, and both the principal parties of 
the country in that state were, by their platforms 
strongly committed to that measure, and made it the 
important question of the canvass. Under such a 
system and seeking such an end, candidates not 
infrequently seek an election who are every way unfit 
for the office, solely with a view of accomplishing 
some ulterior object in legislation for the control of 
railroads and the benefits that may result therefrom 
to themselves personally. 
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The evil does not stop with the election. The 
right to control the management and rates of railroads 
is too tempting a power to be left unused. Interested 
parties in the Legislature seek to redress their supposed 
grievances in the passage of laws oppressive and unjust 
to railroads, and corrupt men demand a price as a con- 
sideration for withholding a vote for spoliation. 

Only four years ago it was currently stated that 
in one of the prominent States of the Northwest a 
syndicate was formed of the leading political managers 
of both parties, which contracted to prevent all hostile 
legislation against railroads daring the session, except 
one particular bill which had been made a part of the 
platform of one of the parties, for a given amount, and 
it is reported that they faithfully carried out their 
contract. | 

The owners and managers of railroads are only 
human and it is too much toexpectthat they willstand 
idly by and see their property despoiled and_ their 
investments ruined, if by any means it can be prevented. 

All of these evils flow naturally and necessarily 
from this doctrine and are strong reasons why it should 
not be adopted as the policy of the country, and 
therefore we submit that it is against public morals 
as well as public policy. 


I. 
The Court erred in holding that the schedules of rates 


fired hy said Commission were final and conclusive (18 lo what 
were lawful, equal and reasonable rate 8, and that they 
“are the only ones that are lawful, and therefore, in contemp- 
lation of law, thi only ones that are equal and reasonable,” 
instead of simply holding them as advisory and prima 
facie or presumptively equal, and subject lo review by the 
Court. 


It may be competent for the Legislature to exercise 
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its function, of regulating a railway company so as to 
secure equal and reasonable rates, by the adoption of a 
maximum tariff and making it prima facie evidence of 
reasonableness, although we do not admit it, nor does 
it seem to us a proper manner of exercising that 
function. 

If it can be done, it is in virtue of the power 
vested in the Legislature to change the rules of evi- 
dence and the presumption arising from certain facts. 
It has the same right to change the rules of evidence on 
all other subjects that it possesses in regard to this one, 
and it would seem that if this rule is applicable to rail- 
roads, it should be applied in other cases and to other 
business. 

Legislation should be general, and the same rule of 
evidence should be made applicable in all cases triable 
in Courts. 

To adopt such a rule as to railroads only, seems harsh 
and uncalled for, and especially so, when coupled with 
the severe penalties which usually accompany such legis- 
lation. 

But admitting, for argument that it is competent 
for the Legislature to fix a maximum of charges which 
railroads are to be allowed to make, the question then 
arises as to its effect. 

Are such rates, as was held 1n this Cuse, the only 
ones that are lawful, and therefore, in contemplation of 
law, the only ones that are equal and reasonable and 


that can be charged by the company, or are they to be 


regarded as maximum rates fixed by the Legislature, to 


be taken as prima facie or presumptively reasonable 
rates ? 

The statutes of most of the States which have legis 
lated upon this subject have provided for the appoint- 
ment of commissions with authority to establish maxi- 
mum rates of tariff, but have provided in terms that 


ol 
the rates so prescribed should be prima facie only as to 
reasonableness, and that in case they were challenged 
as unreasotiable, the Court should have full authority 
to inquire into the question of the reasonableness and 
justness of the rates so prescribed. 

Such was the statute of Minnesota passed in 1871, 
under which the case of Winona & St. Peter R. R. Co. 
vs. Blake, 94 U. S., 180, was decided. (See General Laws 
of Minnesota, IS71, ch. 24.) 

The statute of Illinois of 1873, as amended by the 
act approved March 26th, 1874, provides “that said 
schedules shall, in all suits brought against any such 
railroad corporations, wherein is in any way involved 
the charges of any such railroad corporation for the 
transportation of any passengers or freight, or any un- 
just discrimination in relation thereto, be deemed and 
taken in all Courts of this State as prime facie evidence 
that the rates therein fixed are reasonable Inaximum 
rates and charges,” ete. 

It was under this statute that the case of MuNN vs. 
InutNors, in the 94th, and Ruaares vs. Iuiiors, in the 
LOSth, were decided, but only the question of power, 
hot the reasonableness of the rates fixed, Wis considered 
by the Court in those CUSCS, 

The statute of Mississippi, under which Srone os. 
Farmers’ Loan & Trust Co., in the 116th U.S... was 
decided. provided, ig That 11) all trials of CUS?S brought 
for a violation of any tarif?l of charges as fixed by the 
commission, it may be shown in defense that such tar- 
iff as fixed was unjust,” and the statute of Tennessee 
referred to in thi Sainmie Case, 1s of the Site character. 

The statute of (reorgia, under which the case of 
GEORGIA BANKING Co, 7s. Surtu, 128 U.S... arose. con- 
tained a provision that “in suits brought against any 
of the companies involving unjust charges or discrim- 
nation, such schedule shall be taken In the ( ‘ourts ot the 
State as suflicient evidence that the rates prescribed are 
just and reasonable.” 

The interstate commerce act gives no power to make 


rates, but provides that the findings of facts by the 
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commission on investigation by them, “shall thereaf- 
ter, in all judicial proceedings, be deemed prima facie 
evidence as to each and every fact found,” and the 
Minnesota statute in question in this case makes the 
same provision as to its general provisions, but the Su- 
preme Court held that that rule did not apply to sub- 
divisions (e), (f) and (g} of Section 8 of that act now un- 
der consideration, 

What the statute of Arkansas was in this respect, 
which was under consideration in the case of Dow vs. 
BEIDELMAN, 125 U. S., 680, does not appear from the 
report of the case. 

Under statutes of this class the practical result is that 
the rate prescribed is not the fixed, final rate which 
the company must or may charge, but only a rate or 
rule of reasonableness established by the Legislature as 
a reasonable maximum rate or rule to be charged, but 
leaving it to the several companies to fix their own 
rates as they may be advised, which rate, if within the 
rule so prescribed, will be considered and treated prima 
facie as a reasonable rate; but if not, then it will be 
regarded as prima facie unreasonable. 

Under such statutes no rate is definitely fixed, but 
only a legislative maximum. The carrier would not be 
allowed to charge the rate prescribed in this maximum 
if it was in fact unreasonably high. Neither would he 
be bound to conform to it if unreasonably low. In 
either case the rate prescribed would, in any litiga- 


tion, be takem as prima facie or presumptively correct 


either in favor of or against the carrier. The fact as to 


what is or is not a reasonable rate must be found and 


determined by the Court whenever brought in question. 
The fact that the Legislature prescribes four cents per 
mile passenger fare, or two cents per ton per mile 
freight, would not authorize the carrier to charge and 
take it as against the passenger or shipper, when a 
reasonable and just rate was only two cents per mile 
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for passengers, or one cent per ton per mile for freight. 
In such a case the carrier might possibly plead the 
statute as a defense to a criminal prosecution for 
a penalty prescribed for making unjust charges, 
but he certainly could not plead it as a defense to 
an action by a passenger or a shipper to recover back 
the excess paid over and above a reasonable charge, or 
for the recovery of his property in an action of repleyin, 
after tender of a reasonable amount for the transporta- 
tion. Neither can the passenger, shipper or State insist 
that the carrier shall not charge to exceed the prescribed 
rate, provided that prescribed rate is less than a fair 
and reasonable charge or just compensation. In other 
words, the rate charged must be a reasonable rate: the 
carrier is entitled to demand that, but no more; and 
what is a reasonable rate isa question of fact for judicial 
determination when disputed. The legislative deter- 
mination does not make a rate reasonable for or against 
a carrier when the fact is otherwise. 

Therefore, the prescribing of a statute rate or com- 
missioners’ schedule as advisory, prima facie or pre- 
sumptively reasonable, by the commission, is only fix- 
ing arule which is to be regarded as presumptively 
reasonable, and not finally and conclusively decisive 
and binding upon the passenger, freighter or carrier, 
but only a promt facia rule as to what Is reasonable, to 
prevail when not controverted, but which any of the 
parties in interest may challenge and overthrow with 
proof. 

It also changes the onus proband, but leaves the 
parties free to introduce the facts hecessary to show 
that the rule prescribed is not the true or just one, and 
in all such controversies the rule or charge as found by 
the Court as reasonable must prevail, instead of the 
prima facia or presumptive one established by the 


Legislature. 
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[t is perhaps competent for the L -oislature to enact 
by statute a rule of reasonable charge and make it 
prima frei evidence in all eourts of that question, 
and thereby change the onus proband: in sueh contro- 
versies, however harsh and unjust may be its operation, 
but to go farther and make it conclusive evidence, 
not to be rebutted by proof, would be to hold that 
the declaration of the Legislature as to what a cer- 
tain fact is, must be held superior and prevatl against 
an actual demonstration that the truth is different. 
Such a rule would certainly deprive a party of the 
rights guaranteed him of a fair and impartial trial by 
jury and of his just rights of property. If too high it 
would deprive the public of its just rights, and if too 
low it would have a like effect upon the carrier, and in 
either case it might Operate to deprive cl party of his 

. , ° 
property without due process of law. 

In Ruggles vs. Ilinois, 108 U. S., Mr. Justice Field, 
in his concurring opinion, says: “I concur in the 
“judgment in this case solely on the ground that no 
' proof was made that the rate prescribed by the Legis- 
“jature was unreasonable. Under previous decisions of 
“the Court the legislative rate is to be taken as 
“ presumptively reasonable.” 7 

In the case at bar the Court below held, that that 
portion of the statute in question contained in sub- 
divisions (e), (f) and (g) of section 8, was not of the 
character above stated. That the rule therein described 
was not that the rates fixed were to be “simply advisory, 
“or merely prima faci equal and reasonable, but tinal 
‘and conclusive as to what are lawful or equal and rea- 
“sonable charges. That in proceedings to compel com- 
‘pliance with the rates thus published, the law neitoer 
“contemplates nor allows any issue to be made as to the 
“rates, or Inquiry had as to their reasonableness ete. 
“Under the provisions of the act the rates thus, pub- 
“lished are the only ones that are lawful, and there- 
“fore, in contemplation of law, the only ones that are 
7 equal and reasonable, and hence, in proceedings like 
“the present there is, as said before, no fact to traverse 
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“except the violation of the law in refusing compliance 

“with the recommendations of the comunission.  In- 
“deed, the language of the act 1s so plain on th: at point 
“that argument can add ‘nothing to its toree. 


If this be a correct construction of the statute, then 
most certainly the Commision made the law, not the 
legislature, and the delegation of power to the Commis- 
sion was unauthorized. 

Under that construction the alternative writ should 
not have called upon us to answer why we had dis- 
obeyed it, but simply to answer whether we had 
disobeyed. The reason of disobedience could not avail 
us for any purpose. 

However the decision conclusively shows and adjudges 
so far as the Court was concerned that it was the inten- 
tion of the Legislature in passing it to deprive the 
carrier of all right to a hearing before the Court as to 
What was a reasonable and just charge for the service 
rendered, and the judgment of the Supreme Court 
solemnly declares that this decree of the Minnesota Legis- 
lature, or rather of the Commission, must be carried out 
and enforced to the letter, notwithstanding it is unjust, 
unfair, unreasonable and deprives the plaintiff in error 
of its property and contiscates the Site. If this Is the 
correct construction of the statute it was manifestly 
bevond the power of the Legislature to enactit. The 
carrier is entitled to a reasonable compensation; the 
Legislature has ne power lo make it less. The declara- 
tion that the amount allowéd is reasonable, when it 1s 
admitted that it is not, does not make it SO, and the 
statute must be held unconstitutional. Whether reason- 
able or not Is a judicial question, 

The opinion above quoted, of Mr. Justice hield, 
although general, was given while considering a statute 
that by its terms made the prescribed rates prona facie 
reasonable only, and the question now to be considered 
is whether the same rule is to apply in this case as in 
that. In other words, are the statutes which in terms 


o6 


prescribe a rate as absolute, without qualification or any 
statement that it should be presumptive or only prima 
facie reasonable, to be construed in the same manner in 
this respect as statutes which by their terms declare 
them presumptive and prima facie proof only upon the 
subject ? 

Such, it seems, should be the construction, as that is 
the extent of the rightful power of the Legislature upon 
that subject, and such legislation must be so construed, 
unless it is the ptirpose to clothe the legislative power 
with unlimited authority, excluding the judiciary 
entirely from all consideration of the matter. Indeed, 
under the decision in Minnesota in this case, the Court 
is only made the executive officer, or, as was aptly said 
by one of the counsel in the Court below, simply the 
constable to carry out the decree of the Legislature. 

The only statutes ever passed by any of the States, 
or by any constitutional government, relating to rail- 
roads, so far as my researches extend, of the character 
here indicated, were those of Wisconsin and Iowa, in 
1874, known as the “Granger Statutes,” and this act in 
question, if the Court below were right in construing it. 

The statutes of Wisconsin and Iowa of 1874 pre- 
scribed maximum rates of tariff absolutely, without any 
provision in terms making them prima facie only. 
They remained upon the statute books for only two 
years, and were repealed by the respective Legislatures 
for the reason, not only that they were unjust and op- 
pressive to the railroads, but injurious to the general 
interests of the State. 

Since then Wisconsin has not taken any part in the 
crusade aguinst railroads, or made any attempt to im- 
properly manage or control them, but in Iowa two 
years ago the battle against railroads was renewed, and 
a law was enacted by its Legislature, with all the ob- 


jectionable features of the former one, together with. 
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many new inventions; but by its terms it is made 
prima facie evidence only that the rates fixed by the 
commission are reasonable and just maximum rates. 
The former acts of Wisconsin and Iowa of 1874 
during their continuance were before this Court and 
under consideration in the following cases : 
Peik vs. Chicago & North-Western Railway 
Company. 
Chicago, Burlington & Quiney Railroad Com- 
pany vs. lowa. 
Chicago, Milwaukee & St. Paul Railway Com- 
pany vs. Ackley. 
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Stone vs. Wisconsin; all reported in 94 U.S 
p. 155 to 187; but the principal opinion was delivered 
in the case of Munn vs. [LLiNors, reported in the same 
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volume, not @ railroad case. 
Ruggles vs. Illinois, 108 U.S., 526. 
Stone vs. Farmers’ Loan & Trust Co., 116 U. 
S., 307. 
Dow vs. Beidelman, 125 U.S., 6S0. 
Georgia Banking Co. vs. Smith, 128 U.S., 174. 


In the four last cases the statute made the rates to be 
fixed prima facie only. 

There is nothing in any of the opinions of the 
Court in these several cases making any distinction 
between the acts of 1874, of Wisconsin and Iowa, which 
did not by their terms provide that the rates there pre- 
scribed should be prona facie evidence only of reasona- 
bleness, and the acts of Illinois, Minnesota, Mississippi, 
Tennessee and Georgia which did by their terms so 
provide, and it would seem from a review of all the 
cases upon the subject that the Court did not, and did 
not intend to make any distinction in this respect 
between these several statutes. 

Admitting, therefore, that the passage of a maxi- 
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mum rule or rate of tariff is a proper execution of the 
power vested in the Legislature to make rules for the 
regulation of railroad companies or others so as to 
secure reasonable rates to the public, it is respectfully 
submitted that the rule or rate so prescribed can in 
its nature be only prima facie evidence of the fact 
asserted and changing the burden of proof, leaving the 
ultimate decision as to what is a reasonable and proper 
rate to the judiciary as in all other cases of dispute. 

To hold otherwise would be to confer upon the 
Legislature judicial functions and subject the com- 
munity to arbitrary enactments without remedy, which 
is contrary to the genius of our institutions. 

In fact, the declaration of the Chief Justice in 
STONE us. Misstssippr, that the power to regulate is not 
the power to destroy, and limitation is not the equiva- 
lent of confiscation, together with the opinion of Mr. 
Justice Field in RuGGtes vs. ILLINoIs, seem to settle the 
question that such maximum rule or rate of compensa- 
tion is only to be treated as prima facie or presumptively 
reasonable. 


ITT. 
The Court erred in holding that the rate fixed by said 


commission, which is not a fair or reasonable rate or just 
compensation to the owner for the service required, was a law- 
ful rate which the owner was hound to submit to and obey, 
and in granting a peremptory writ of mandamus compelling 
the owner to fransport fre ight over its line of railway at the 
rate so fixed. 

The writ of mandamus is not a writ of right. It is 
issued only on application to the Court, and it has a 
judicial discretion in granting or refusing it. 

It would seem that in a case where the record shows 
that the party applying was seeking, through the issu~ 
ing of the writ, the accomplishment of an unjust pur- 
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pose, that the Court should, in its discretion, refuse to 
issue the writ; but it may be that the abuse of such 
discretion is not reviewable on appeal; and further, it 
will be claimed that it is not a federal question in this 
case and therefore not before vou. But the fact is here 
that the rate prescribed was an unfair and unreason- 
able rate and not proper compensation; that it was 
established by the legislative commission, and that the 
State insists, and the Court holds, that their power to 
make it is supreme, and that there is no review of their 
act, and has granted this high prerogative writ to com- 
pel the owner of the property to submit to it. 

It therefore presents the case of the State, through 
its constituted authorities, attempting to take the 
property of a citizen without due process of law and 
thereby deprive him of it. 

That the rate fixed in this case was not a fair or 
reasonable rate or just compensation, stands admitted 
by the record. 

Notwithstanding that fact the Court say: “Under 
“the provisions of the act the rates thus published are 
“the only ones that are lawful, and therefore, in con- 
“templation of law, the only ones that are equal and 
“reasonable.” 

Is this statement true’? The Government has said 
so, therefore it must be accepted as truth? On the con- 
trary, does not every protest and anathema hurled by 
freedom against the oppressions of tyranny declare 
its falsehood ? 

In the case of Stone vs. Farmers’ Loan & Trust Co., 
the Chief Justice, in delivering his opinion sustaining 
the power to regulate in that case, says: “From what 
“has thus been said it is not to be inferred that this 
“nower of limitation or regulation is itself without 
“limitation. The power to regulate is not a power to 
“destroy, and limitation is not the equivalent of con- 
“fiscation. Under the pretense of regulating fares and 
“freight, the State cannot require a railroad corpora- 
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“tion to carry persons and property without reward. 
“Neither can it do that which in law amounts to a 
“taking of private property for public use, without 
“compensation, nor without due process of law.” 

This language, harsh as it seems, assumes to set 
some limit on legislative power, while the Minne- 
sota Court hold that unquestioned obedience is required 
whenever the Legislature speaks. 

This language of the Chief Justice was repeated 
with approval by Mr. Justice Gray, in delivering the 
opinion of the Court in the case of Dow vs. Beidelman, 
and clearly implies that there is a limit to the extent 
to which the Legislature may go in regulating the 
tariffs of railroads. Where and what is that limit? 

[In this case the rate fixed by the company was fair 
and reasonable. The Commission abrogate that rate 
and fix a rate which is unfair, unjust and unreasonable, 
and which, if applied to all the business of the C, M. & 
St. P. Company, takes one-half of its property, and in 
the case of the Minneapolis Eastern takes the whole, and 
absolutely confiseates it. 

Yet the Court below says: “Under the provisions 
“of the act the rates thus published are the only Ones 
“that are lawful, and therefore, in’ contemplation of 
“law, the only ones that are equal and reasonable.” 

I fear the Court, In making this decision, forgot One 
of its highest and most important functions, that of 
declaring the action of the Legislature void when it 
contravenes the provisions of the federal constitution, 

[s it true in fact, that because the Legislature ordains 
arate that thereby, ipso facto, it becomes a reasonable 
rate and, as the ¢ ‘ourt Say, the only reasonable rate, ete.? 

Again, is it true that a rate reasonable and fair 
may be abrogated by the Legislature and one that is 
unfair and unreasonable established in its place, and 
cap the company them be compelled to operate its road 
under the rate so fixed? Has the Court no power in 
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such a case to protect the owners? Is the owner wholly 
at the merey of the Legislature? Does the federal 
constitution afford no protection? 

Mr. Justice Harlan, in his dissenting opinion in 
the case of Stone vs. Farmers’ Loan & Trust Co., says: 
“The Court concedes that the power which the State 
“asserts by the statute of 1554, of limiting and regu- 
“lating rates, does involve the power to destroy or 
“ty confiscate the property of these companies ; and 
“ consequently it is said, the State cannot compel them 
“to carry persons or property without reward, nor do 
“that which in law would amount to a taking of 
* private property for public use without just com- 

‘pe nsation. 

But why not? If the Courts have no power to 
interfere when the Legislature takes one dollar of our 
property they have none when they take a million the 
same way. The magnitude of the robbery does not 
give the Court jurisdiction. 

Justice Harlan continues: “ And reference is made 
“to that clause of the statute which provides ‘that in all 
“trials of cases brought for a violation of any tariff of 
“charges, as fixed by. the commission, it may ‘be shown 
“in defer nse that such tariff so fixed is unjust.’ 
“ But if I do not misapprehend the effeet of the opinion 
“it means to dec lare that whe re the taritl of charges 
“fixed by the commissioners does not certainly work 
“the destruction or confiscation of these properties, or 
“amount in law to taking them for public use without 
“just compensation, the charges so established must be 
“accepted by the Courts as well as by the companies, 
“as reasonable, and, therefore, not be held or treated as 
“njust’ in any prosecution under the act for dis- 
“ regarding such tarift. I cannot otherwise Interpret 
“the observation that the Legislature may establish a 
“maximum, any charge in excess of which must be 
“deemed by the Courts and the parties to be unreason- 
“able.” 

It would seem from the opinion of Judge Mitchell 
that the Supreme Court of Minnesota in this case enter- 
tained the same view of the law and the exposition 
thereof by the Chief Justice that is here expressed by 
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Mr. Justice Harlan, and for that reason held the action 
of the Legislature and the commission valid and issued 
its mandamus to enfurce it. 

In the case of Ackley us. R. R. Co., 94 U. S., 179, 
the Chief Justice, in delivering the opinion, says: 
“The only question presented in this record is whether 
“a railroad company in Wisconsin can recover for the 
“transportation of property more than the maximum 
“fixed by the act of March 11th, 1874, by showing that 
“the amount charged was no more than a reasonable 
“compensation for the services rendered. * * * As 
“between the company and a freighter there is a statu- 
“tory limitation of the charge for transportation actually 
“performed. If the company should refuse to carry at 
“the prices fixed, and an attempt should be made to for- 
“ feit its charter on that account other questions might 
“arise, which it will be time enough to consider when 
“they are presented, but for goods actually carried, the 
“limit of the recovery is that prescribed by the statute.” 

[t would therefore appear, that under the rulings of 
this Courts, as appears in the case of Ackley, and as the 
opinion in the case of Stone vs. Farmers’ Loan «& 
Trust Company is construed in the dissenting opinion 
of Mr. Justice Harlan, it is not necessary, where the 
Legislature assumes to regulate the charges of railroads, 
that they should allow a reasonable compensation for 
the service rendered, and in the ease at bar we are com- 
pelled by mandamus to operate the road at the charges 
fixed, regardless of their reasonableness. 

We have here a case of refusal to carry at the prices 
fixed. The State, however, does not attempt to forfeit 
our charter on that account, but says to us, “ You shall 
carry at the prices fixed,” and issues its prerogative writ 
of mandamus commanding us to do it under the pains 
and penalties of contempt, not content with taking our 
property, but seeks to enslave the owners. 

[ submit that such is not the law, nor is it in the 
power of the Legislature to establish such a code under 


our Constitution. 
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It is not possible for the Legislature, by declaring a 
thing reasonable, to make it so in fact when it is unrea- 
sonable. 

The Legislature can rightfully interfere in such 
cases only for the purpose of protecting and securing 
the rights of the public. 

The only right which the public has is that it shall 
have the use of property, clothed by law with a public 
interest, at a reasonable rate in fact. The public can 
claim nothing more. It has no right to insist that it 
shall be served at less than a reasonable rate or com- 
pensation, and the Legislature, if it assumes to fix such 
rate, is only authorized to fix a reasonable rate. 

If it attempts to fix a rate below what is reasonable, 
it exceeds its power and violates the Constitution, as it 
thereby takes the property of the owner without com- 
pensation or due process of law. 

It is therefore most respectfully submitted, that the 
decision in the case of Ackley was erroneous, and that 
the decision of the Court below following that case must 
be reversed. 

The sovereignty of the State is subordinate to the 
Constitution of the United States, and Section 1 of 
Article 14 of the Constitution reads: “Nor shall any 
State deprive any person of life, liberty or property 
without due process of law.” 

This company is the owner of this railroad; the 
State owns no part of it. As such owner the company 
is entitled to the beneficial use thereof and may right- 
fully claim a fair, Just, reasonable and compensatory 
rate for the use of its property, and any decree or deter- 
mination of the Legislature that deprives it of the right 
to make such charge is depriving it of its property 
without due process of law, just as effectually as would 
a decree or determination of the same body taking 
from it a spegific portion thereof. 
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the expenses of operation, taxes and the necessary 
repairs of the property to keep it in proper condition, 
leaving not to exceed one-third of the gross receipts 
and income received as compensation to the owner of 
the property. o 


All deductions, therefore, made by the State or its 


. . 
railroad commission, from the reasonable and fair 
charges of the company, are deductions from the net , 
earnings, or that part of the earnings of the railroad a 


which would otherwise belong to the owners. 


a Such deductions do not lessen the cost of operation, 
of taxes, of repairs. Whatever deduction, therefore, is 
made from the gross earnings is wholly chargeable 
against the net earnings, or what would otherwise 
belong to the owners of the property, the stock and 


bondholders. 


Admit the right of the Legislature, the State or its 
commissioners to make this deduction from a fair and 
reasonable tariff established by the company and there 
is no doubt that it would be followed by a similar 
deduction on all the revenues of the company. In 
other words, a deduction of one-sixth of the’ gross 
revenue. 


This would practically be a lessening of the net 
receipts one-half, or fifty per cent., which would be a 
taking of one-half of the property, and as the rate 
established by the company was only a fair, reasonable 
and just rate, as admitted bv the record, there is no 
escaping the conclusion that this act applied to the 
whole business of the company would result in taking 

| one-half of its property without due process of law and 
without compensation, by the State authorities and 
appropriating it to the citizens of the State. 


In the case of the Minneapolis Eastern, now on 
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argument with this case, the deduction is one-third. 
Consequently in that case it operates to take the whole 
property so far as the owners are concerned. 

The same admission in regard to reasonableness of 
the rates In that case was made as in this, so that in that 
‘case it is an actual taking of the whole property, so far 
as any beneficial interest therein belongs to the owners, 
and in this case it isa taking of one-half of the property, 
so.far as the owner’s interest is affected. 

In the opinion of the Chief Justice in Munn vs. Ili- 
nois, 94 U.S., 125, it is stated: “Down to the time of 
“the adoption of fourteenth amendment, it was not sup- 
“posed that statutes regulating use, or even the price of 
“the use of private property, necessarily deprived an 
“owner of his property without due process of law. 
“Under some circumstances they may, but not under 
“ al” 

all. 

In his opinion in Stone vs. Farmers’ Loan and ‘Trust 
Co., 116 U.S., 335, he says: “General statutes regulat- 
“ing the use of railroads in a State, or fixing maximum 
“rates of charges for transportation, when not forbidden 
“by charter contracts, do not necessarily deprive the 
“corporation owning and: operaging a railroad within 
“the State of its property without due process of law 
“within the meaning of the fourteenth amendment of 
“the Constitution of the United States, nor take away 
“from the corporation the equal protection of the laws.” 

The Chief Justice, in these opinions, clearly admits 
that laws of this description may operate to deprive a 
party of his property in violation of the fourteenth 
amendment, but claims that that is not a necessary 
effect in all cases. 

It is true that a law of this description might not in 
all cases have the effect of taking the property of the 
owner. 

If the statutory price prescribed is not less than a 
reasonable rate, it would not deprive the owner of his 


property. 
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the expenses of operation, taxes and the necessary 
repairs of the property to keep it in proper condition, 
leaving not to exceed one-third of the gross receipts 
and income received as compensation to the owner of 
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All deductions, therefore, made by the State or its 
railroad commission, from the reasonable and fair 
charges of the company, are deductions from the net 
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of taxes, of repairs. Whatever deduction, therefore, is 
made from the gross earnings is wholly chargeable 
against the net earnings, or what would otherwise 
belong to the owners of the property, the stock and 
bondholders. 

Admit the right of the Legislature, the State or its 
commissioners to make this deduction from a fair and 
reasonable tariff established by the company and there 
is no doubt that it would be followed by a similar 
deduction on all the revenues of the company. In 
other words, a deduction of one-sixth of the gross 
revenue. 


This would practically be a lessening of the net 
receipts one-half, or fifty per cent., which would be a 
taking of one-half of the property, and as the rate 
established hy the company was only a fair, reasonable 
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without compensation, by the State authorities and 
appropriating it to the citizens of the State. 


In the case of the Minneapolis Eastern, now on 
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argument with this case, the deduction is one-third. 
Consequently in that case it operates to take the whole 
property so far as the owners are concerned. 

The same admission in regard to reasonableness of 
the rates in that case was made as in this, so that in that 
‘ase it is an actual taking of the whole property, so far 
as any beneficial interest therein belongs to the owners, 
and in this case it - taking of one-half of the property, 
so far as the owner’s interest is affected. 


In the opinion of the Chief Justice in Munn vs. Illi- 


nois, 94 U.S., 125, it is stated: “ Down to the time of 
“the saeuiion of duastaunsh amendment, it was not sup- 
” posed that statutes regulating use, or even the price of 
“the use of private property, necessarily deprived an 

‘owner of his property without due process of law. 
“Under some circumstances they may, but not under 
“on.” 


In his opinion in Stone vs. Farmers’ Loan and Trust 
Co., 116 U. S., 335, he says: “General statutes regulat- 
. ing the use of railroads in a State, or fixing maximum 
” rates of charges for transportation, when not forbidden 
“by charter contracts, do not necessarily deprive the 
“corporation owning and operating a railroad within 
“the State of its property without due process of law 
“within the meaning of the fourteenth amendment of 
“the Constitution of the United States, nor take away 
“from the corporation the equal protection of the laws.” 

The Chief Justice, in these opinions, clearly admits 
that laws of this description may operate to deprive a 
party of his property in violation of the fourteenth 
amendment, but claims that that is not a necessary 
effect in all cases. 

It is true that a law of this description might not in 
all cases have the effect of taking the property of the 
owner. 

If the statutory price prescribed is not less than a 
reasonable rate, it would not deprive the owner of his 
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It is said that the schedule of prescribed rates under 
the Illinois law is on many articles above the rate 
demunded by the companies. Such a schedule might 
not work any injury and certainly would not deprive 
the owner of his property without due process of law. 
On the contrary, if the prescribed statutory rate or 
schedule fixed by the commissioners is below a reason- 
able rate of charge, and is enforced against the owner 
of the property, it is certain that it would deprive him 
of his property without due process of law, to the extent 
that it was below a reasonable and just rate; and this 
the Chief Justice seems to admit in the above 
quotations. : 

In order to illustrate the effect of this species of 
legislation and show that it is clearly a taking of prop- 
erty in violation of the first section of the fourteenth 
amendment of the Constitution of the United States, I 


here introduce a brief statement of the receipts of the 
plaintiff in error, and its operation for the years 1886, 
87 and ’88, viz.: 
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The company is the owner of about six thousand 
miles of railroad extending through or into seven 
States, with extensive terminal facilities and elevators 
in all the principal cities of the Northwest. It owns its 
entire property. 

The capitalization of the company is about $180,- 
000,000; Stock, $60,000,000; Bonds, $120,000,000, 
making the cost per mile, including the terminal facili- 
ties, a trifle over $31,000, which is less than its actual 
cost and less than the amount that it could be repro- 
duced for in money at this time. 

With the right to make fair and reasonable rates it 
usually earns something over $25,000,000.00 per 
annum. In 1886 it earned an amount sufficient to pay 
its operating expenses, taxes, repairs, and a trifle over 
six per cent. on its entire cost. 

In 1887 its net earnings were about $500,000 short 
of paying six per cent. 

In 1888, owing to adverse legislation in several of 
the States of the character here complained of, and 
other unfortunate conditions, its net earnings were only 
about $7,500,000, and were over $3,000,000 short of 
paying six per cent. on its cost. 

if this legislation is sustained, not only the Legis- 
lature of Minnesota, but the Legislatures of each of the 
seven States through which our road runs will have 


power, uncontrolled by the Courts, to reduce fair and. 


reasonable rates to the extent that may seem to them 
advisable. 

We will suppose that they will for the present be 
satisfied with the same percentage of reduction that 
has been applied in this case, one-sixth of the gross 
arnings of the company, or 16 per cent., which would 
have the effect of reducing our gross earnings some- 
thing over four millions of dollars per annum, all of 
which must come out of the net earnings, and would 
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reduce the annual income of the owners, stock and 
bondholders, from six to three per cent., thereby 
depriving them of over one-half of their property or of 


its value. 
The deduction on the Minneapolis Eastern being 
one-third, takes the whole of the property which is of 


any value to the owners. 

In the case of the Chicago, St. Paul, Minneapolis & 
Omaha R’y Co. vs. Becker, et a/., commissioners, 35 
Fed. Rep., 883, this same commission made an order 
that all switching at Minneapolis should be done at 
$1.00 per car, regardless of circumstances and distance. 

An action was brought by the Omaha Company in 
the Circuit Court of the United States for the District 
of Minnesota to restrain the enforcement of that order, 
and it was heard by Mr. Justice Brewer, then Circuit 
Judge, on pleadings and proofs, from which it appeared 
that the actual cost of doing the work, without any 
charge for cost of road or rolling stock, was $1.14 per 
car. 

The Court held that the commission were not 
entitled to enforce said order, and perpetually enjoined 
it. 

The case of the Minneapolis Eastern arose under 
a like order, the Railroad Commission applying to the 
Supreme Court for a mandamus to compel that com- 
pany to obey the order to switch at $1.00 per car subse- 
quent to the decision in the Circuit Court of the United 
States above stated, and a peremptory mandamus was 
granted to compel obedience to the order. 

We have here the Circuit Court of the United 
States enjoining the enforcement of the order as to the 
Omaha Company as unauthorized and unjust, and the 
Supreme Court of the State granting a mandamus 
against the Minneapolis Eastern compelling obedience 
to a like order, not because it was just or proper, but 
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because it was the rate fixed by the commission under 
authority of the Legislature. 

Granting that the Legislature has power to regulate 
railroads as to their compensation by the passage of a 
maximum tariff or by schedules fixed by commissioners 
which are to have the effect of maximum tariffs, which 
are to be held and considered as prima fucie reasonable 
rates for the railroad, the question arises as to what are 
to be considered and treated as reasonable rates and a 
fair compensation to-the company. 

This question has been frequently discussed in the 
courts, but has never been authoritatively settled. 

Fair, reasonable and just compensation to a railroad 
must include an amount sufficient to pay the expenses 
of operation, taxes and all needed repairs, and a fair 
return on the value of the investment or plant of the 
railroad. Nothing less than this can be considered fair 
and reasonable compensation to the railroad company 
as between it and the State. 

Investments in railroad property are entitled to the 
same protection and consideration as other investments, 
and so long as the revenue received over and above 
expenses of operation, taxes and repairs, does not exceed 
the usual or ordinary rate of interest allowed by the 
State or paid on other permanent investments, the 
State would not be justified in reducing the compensa- 
tion received. 

A larger return than is usually paid on other 
investments might properly be claimed for a railroad, 
for they have to take the chances of having their 
investment lessened by poor crops and bad years, and 
frequently of losing it entirely, which is not a risk 
usually attendant on interest investments. 

The risk of the road being unable to earn a fair and 
reasonable compensation is also a risk of the owners, 
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and we may safely say that so long asthe investment in 
railroads does not pay an amount exceeding the rate of 
interest allowed in any State, they are not receiving a 
sum which would authorize the State authorities to 
reduce their compensation for the reason that it was 
unreasonably high, and any rate of charges that would 
not produce an income exceeding that amount could 
not be considered unjust or unreasonable, and any 
reduction by the State of charges that would only pro- 
duce that amount of income would be an unwarranted 
interference with the rights of property and repugnant 
to that provision of the constitution which forbids the 
depriving of a person of his property without due pro- 
cess of law; and this should be the criterion, or one of 
the criteria at least, for determining whether or not the 
rates of a railroad are reasonable and just. 

The company is entitled to fix its own rates and to 
charge on all commoditics such sum as will produce 
the greatest revenue consistent with the largest move- 
ment of commodities, until the revenue received is 
sufficient to pay its. operating expenses, taxes and 
repairs, and a fair and reasonable interest on the value 
of the property; and any interference with such rates 
by the Legislature within these bounds is unwarranted 
and unauthorized, and necessarily an invasion of the 
vested rights of property, 
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The Court irre d an holding that the State of Minnesota, 
Sie the passage hy Congre SS of an act entitle d sg An Aet fo 
Requlate Commerce,” approved kebruary 4th, 1887, has the 
power lo regulate, fix or establish the are rates for the trana- 
portation of fre ight and passengers over the lines of the 
Chicago, Milwaukee & St. Paw! Railway, it be ing an inter- 
state railway engaged in interstat traffic, or over the Min- 
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neapolis Eastern Railway, its traffic being almost wholly 


interstate. 


The Chicago, Milwaukee & St. Paul Railway 
extends from Chicago in a westerly and northwesterly 
direction to the Missouri River at different points, puss- 
ing through or into seven different States, and its trains of 
railway cars, as operated, are all, or very nearly all, 
interstate trains passing across State lines and through 
and into different States, and most of its traffic is of the 
same description. 

The Minneapolis Eastern Railway is a_ railway 
wholly local to the State of Minnesota, being only about 
three miles in length and situated wholly in the City 
of Minneapolis, and engaged wholly in switching cars 
loaded with wheat from the great wheat-growing States 
of North and South Dakota to the elevators and mills 
at Minneapolis, and cars loaded with flour at the mills 
destined to the seaboard and other points in the several 
States of the Union, wholly, or nearly so, interstate com- 
merce, so that whatever view we may take of the act of 
Congress, approved February 4th, 1887, entitled “An 
Act to Regulate Commerce,” whether as applying to 
railroads in and of themselves interstate, 

5 trains as made up and operated over it, passing 
from State to State, or the origin and destination of prop- 
erty shipped over such railroads and in such trains, the 
questions here involved must be regarded as governed 
by it and under its control, and without the jurisdiction 
and power to regulate, of the Minnesota Commission. 

Article 1, Section 8, Clause 3, of the Constitution of 
the United States provides that ‘The Congress shall 
have power to regulate commerce with foreign nations 
and among the several! States, and with the Indian 
tribes.” 

In pursuance of the power here granted, Congress 
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on February 4th, 1887, passed the act entitled, “ An 
Act to Regulate Commerce,” and by it provided, “ That 
the provisions of this act shall apply to any common 
arrier or carriers engaged in the transportation of pas- 
sengers or property wholly or partly by railroad * * * 
from one State or Territory of the United States, or the 
District of Columbia to any other State or Ter- 
ritory of the United States or the District of 
Columbia, or from any place in the United 
States to an adjacent foreign country, * * *— or 
from a foreign country to any place in the United 
States * * * provided, however, that the pro- 
visions of this act shall not apply to the transportation 
of passengers or property, or to the receiving, deliver- 
ing, storage or handling of property wholly within one 
State, and not shipped to or from a foreign country 
from or toany State or Territory as aforesaid.” 

‘The power to regulate commerce between the several 
States is wholly vested by the Constitution in Congress. 
This regulation must be by Congress alone and cannot 
be a joint regulation by Congress and the Legislatures 
of the several States, and it confers upon Congress 
exclusively all the power necessary for such regulation, 
and the question here arises whether it is consistent 


with the full exercise of this power by Congress to allow 


the States in any manner, except for certain police pur- 
poses, to regulate or control the agencies employed in 
carrying on this interstate commerce. 

In other words, is it competent for the State to 
regulate and control the business and trafhie of railroads 
engaged in interstate commerce, and if they have any 
such control, must it not be confined to the regulation 
and control of trains operated on such a road wholly 
within the State, and not of trains engaged in carrying 
on interstate commerce ” 

It is not claimed that Congress has the power to 
directly regulate or control traffie wholly within a 
State, but is not such domestic traffic, when placed 
upon an interstate railroad, or especially upon a train 
running through or into different States and carrying 
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interstate commerce, necessarily taken from the regula- 
tion and control of the State by the superior authority 
of Congress, which has the exclusive right and power 
to control the interstate traffic? In other words, is it 
possible to have two sets of regulations, two powers 


controlling the same road and the same train? Can. 


the carrier serve two masters and be answerable to two 
separate and distinct tribunals for the manner in which 
it is managed, and operate the same railroad and the 
same trains at the same time under two systems of 
control? We have high authority, more ancient than 
any of the citations of the late Chief Justice in the 
Munn case, that “no man can serve two masters.” 

In the case of the Minneapolis Eastern Railway the 
traffic is almost wholly interstate. It is brought by 
other railroads mostly from without the State of Minne- 
sota to that city and delivered on to the switching 
tracks and thence conveyed by this railway to its pre- 
scribed destination. The outgoing freight is loaded 
into cars at the mills, in which it is transported to 
Milwaukee, Chicago, New York or other place, as may 
be required. The first mile or two of the transporta- 
tion is performed by this Minneapolis Company, and 
it is then delivered to some of the great companies to 
transport it to its destination. The whole transporta- 
tion in such case is interstate, from the moment the 
car is loaded until it arrives at its final destination, and 
there is no place for any interference of the State Com- 
mission in regulating or controlling such transportation 
or in fixing the rates therefor, or in any other manner 
except as to strictly police regulations, and for this 
reason alone the regulation or order of the Minnesota 
Commission as to this road must be held unauthorized 
and void. 

[In the other case it is true that the milk transported 
from Owatonna and Faribault to Minneapolis and St. 
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Paul was not to be carried across the State line, but the 
railway itself was essentially an interstate railway, and 
the train upon which this carriage was made was : 
train running from McGregor, lowa, by way of Calmar 
in that State, to Minneapolis and St. Paul. It was 
therefore an interstate train, engaged in transacting 
interstate business and subject to the regulation and 
control of the Interstate Commission. Is it competent 
for the State Commission of Minnesota to interfere with 
such a train on such a road and compel it to receive 
and carry freight ina manner and at a price prescribed 
by such State Commission ? 

The provision of the Constitution of the United. 
States, which authorizes Congress to regulate commerce, 
is the common authority for the exercise of the power 
over both the waterways and the railways of the 
United States. 

It is in virtue of this provision of the Constitution 
of the United States, authorizing the Congress to 
reguiate commerce with foreign nations and among the 
several States, that Congress has assumed and now 
exercises control over all navigable waters of the United 
States. 

In this country navigable waters are those navi- 
gable in fact. 

Such waters are navigable waters of the United 
States as contradistinguished from navigable waters of a 
State when they form, in their ordinary condition, or 
uniting with other waters, a continued highway over 
which commerce with another State may be carried on. 

Steamer Daniel Ball, 10 Wall., 557. 


This power to regulate commerce comprehends for 
that purpose the control of all United States navigable 
water or waters accessible from another State. 
Gilman vs. Philadelphia, 3 Wall., 724. 
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Hence all rivers which form the boundary line of 
States, and all their navigable aftluents, and all rivers 
situate wholly within States, which sre connected with 
and accessible from the ocean or any of the bays, gulfs 
or Great Lakes of the United States, are navigable waters 
o! the United States, and for that reason subject to the 
exclusive legislation and regulation of Congress in respect 
to the commerce transacted thereon, “and it is every- 
“where admitted that both traffic and navigation are 
“included in its ordinary signification, and that it 
“embraces ships and vessels as the instruments of inter- 
“course. People vs. Brooks, 4 Denio, 469. 

. " s “Repeated decisions of this Court 
“have determined that the power to regulate commerce 
“embraces all the instruments by which such com- 
“merece may be conducted.” 

Hall vs. DeCuir, 95 U. S., 494-497. 


Nature provided these great waterways of the 
country as highways of commerce between the several 
States. The efforts of man have duplicated and multi- 
plied these channels of commerce, not by waterways, 
but by steel rails so connected that “in their ordinary 
condition, or uniting with other railways, make a con- 
tinued highway over which commerce with other 
States may be carried on,” and which system furnishes 
a continuous highway for commerce from the 
dominions of Iler Majesty on our northern frontier, 
to the Gulf of Mexico, across our southern 
boundary to the City of the Montezumas, and 
from every important point on our Atlantic coast, from 
Kastport to St. Augustine, across the continent to the 
Pacific, touching all the important points on our west- 
ern coast from San Diego to Puget Sound, forming 
continuous and unbroken channels for the commerce 
of the country, across our whole continent, from north 
to south and from east to west, and by far the largest 
portion of our interstate commerce is now transported 
over these steel rails instead of over nature’s waterways. 
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It is all interstate commerce whether by water or by 
rail, and subject to the regulation and control of 
Congress in virtue of the provision of the constitution 
above cited, and it would seem that the rules pre- 
scribed by Congress in one case, so far as they are 
appropriate, should apply and govern in the other. 

It has been repeatedly held by this Honorable Court 
that the authority conferred upon Congress is exclusive, 
and that State laws and regulations cannot interfere 
therewith, and that no regulations could be made by a 
State in any manner regulating commerce on said 
waterways, even where they were wholly within the 
bounds of the State making them. 

In Srxnor et al vs. Davexvorr et al, 22 How., 227, it 
was held that a statute of Alabama, which required the 
name of the vessel, the owners, their places of residence, 
and the interest of each, to be filed with the probate 
judge at Mobile before the vessel could navigate the 
rivers of that State, was unconstitutional, for the reason 
that the power to make regulations in regard to the 
navigation of those rivers belonged exclusively to Con- 
gress, and in Hall vs. DeCuir, 95 U.S., 485, the Court 
held that an act of the State of Louisiana, providing 
that all cammon carriers of passengers in that State 
were forbidden to refuse admission to their conveyances 
or to expel therefrom any person whomsoever, was in 
contravention of the Constitution as applied to a steam- 
boat navigating the Mississippi River from New 
Orleans and all intervening points to Vicksburg, and 
reversed the judgment against the master of said 
steamer for refusing to allow a colored person in the 
‘abin who had boarded said steamer for the purpose of 
riding thereon from one place to another within the 
State of Louisiana, holding that it was not competent 
for a State to prescribe a rule to govern the action of a 
steamer engaged in interstate business while transport- 
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ing a passenger from one port to another in the same 
State, or to interfere in any manner with the trans- 
portation of such a steamer as to passengers taken up 
and put down in the same State. 

The Court, in their opinion, in HAtt vs. De Curr, 
95 U.S., 485 (see p. 488), say: 


“But we think it may safely be said that State 
Legislation which seeks to impose a direct burden upon 
interstate commerce, or to interfere directly with its 
freedom, does encroach upon tiie exclusive power of 
Congress. The statute now under consideration, in our 
opinion, occupies that position. It does not act upon 
the business through the loca! instruments to be em- 
ployed after coming within the State, but directly upon 
the business as it comes into the State from without ur 
goes out from within. While it purports only to con- 
trol the carrier when engaged within the State, it must 
necessarily influence his conduct to some extent in tlie 
management of his business throughout his entire 
voyage.” 

“His disposition of passengers taken up and put 
down within the State, or taken up within to be carried 
without, cannot but affect in a greater or less degree 
those taken up without and brought within, and some- 
times those taken up and put down without. A passenger 
in the cabin set apart for the use of whites without the 
State must. when the boat comes within, share the 
accommodations of that cabin with such colored per- 
sons as may come on board, if the law is enforced.” 

“Tt was to meet just such a case that the commer- 
cial clause in the Constitution was adopted. The River 
Mississippi passes through or along the borders of ten 
different States, and its tributaries reach many more. 
The commerce upon these waters is immense, and its 
regulation clearly a matter of national concern. If 
each State was at liberty to regulate the conduct of 
carriers while within its jurisdiction, the confusion 
likely to follow could not but be productive of great 
inconvenience and unnecessary hardship. Each State 
could provide for its own passengers and regulate the 
transportation of its own freight, regardless of the 
interests of others.” 

“Nay more, it could prescribe rules by which the 
‘arrier must be governed within the State im respect to 
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passengers and property brought from without. On 
one side of the river or its tributaries he might be 
required to observe one set of rules, and on the other, 
another. Commerce cannot flourish in the midst of 
such embarrassments. No carrier of passengers can 
conduct his business with satisfaction to himself, or 
comfort to those employing him, if on one side of a 
State line his passengers, both white and colored, must 
be permitted to occupy the same cabin, and on the 
other be kept separate.” 

“ Uniformity in the regulations by which he is to 
be governed from one end to the other of his route is a 
necessity in his business, and to secure it Congress, 
which is untrammelled by State lines, has been invested 
with the exclusive Legislative power of determining 
what such regulations shall be.” 

“If this statute. ean be enforced against those 
engaged in interstate commerce, it may be as well 
against those engaged in foreign; and the master of a 
ship clearing from New Orleans for Liverpool, having 
passengers on board, would be compelled to carry all, 
white and colored, in the same cabin during his passage 
down the river, or be subject to an action for damages, 
‘exemplary as well as actual,’ by anyone who felt him- 
self aggrieved because he had been excluded on account 
of his color.” 


Instead of boat read train, and instead of cabin read 
car, and this language of the Chief Justice will be fully 
as appropriate to express the inconvenience resulting 
from State regulation of interstate railroads and inter- 
state trains as it is for the purpose for which it was 
used. 

The language of Congress in regard to waterways is 
no more comprehensive than its language in the act 
of February 4th, 1587, in relation to railroads, and the 
latter act includes all interstate railroads as fully and 
completely as other acts of Congress included all the 
navigable waters of the United States. 

No interference or regulation of any kind is per- 
mitted of the States of interstate waters, and by the 


82 


Constitution and the act of February 4th, interstate 
railroads are placed upon precisely the same footing as 
waterways. 

State traffic, so far as it is performed on interstate 
railroads, must submit to the control of Congress, as it is 
impossible for Congress to exercise the control given by 
the Constitution otherwise than by taking complete pos- 
session of the regulation of such interstate railroads, and 
the fact that the act of February 4th excepts from its 
operation commerce strictly local to the State is, under 
the decisions of this Court, simply a determination on 
the part of Congress that such traffic shall remain free 
from regulation. 

By the “Act to Regulate Commerce,’ approved 
February 4th, 1S87, Congress assumed to exercise the 
power conferred upon them by the Constitution to 
regulate commerce between the States in respect to 
railroads, and having assumed the exercise of the 
functions conferred upon them by that article as to 
that kind of conveyance their power is necessarily 
exclusive. 

Applying the rule of construction which governs in 
regard to waterways, as laid down by the Chief Justice 
in Hall vs. De Cuir, it would seem that Congress has 
assumed the regulation of all railroads engaged in the 
transaction of interstate business connected together 
so that that business can be transported from one State 
to another. 

These railroads are in every sense as much national 
highways of commerce as are national waterways. By 
the well settled doctrine of the country, States are not 
allowed to pass any laws regulating the navigation of 
said waters, but their powers are wholly confined to 
navigable waters, that are not United States navigable 
waters. 
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Second. Interstate trains of cars should be exclu- 
sively subject to the rules and regulations of congress, 
as much so as an interstate steamer. The same rule 
that would prohibit the State of Louisiana prescribing 
rules and regulations for the carriage of passengers in 
the State of Louisianaon such a steamer would prohibit 
the State of Minnesota from interfering with the pas- 
sengers or freight on interstate trains, and the fact that 
the passenger or freight carried on such a train was 
taken up and put down in the State of Minnesota is not 
different from the case of a passenger taken up at New 
Orleans and put down at Hermitage in the same State. 
Ij there was no right or power in the State of Louisiana 
to interfere with the arrangements and management of 
that steamer as to that Louisiana passenger traveling 
from one point to another in that State, there is none, 
that would authorize interference with or regulation of 
an interstate train passing through the State of Minne- 
sota, or prescribing rules and regulations which should 
govern in regard to passengers and freight which might 
be taken on to that train in Minnesota and put down 
in the same State, any more than in the case of 
Louisiana, 

Interstate trains are certainly agencies of interstate 
commerce, and since Congress has assumed the power 
of regulating interstate business they have necessarily 
assumed the power of regulating such interstate trains 
and their regulation is exclusive, since the passage of 
that act, of the power and authority of the State Com- 
mission. If the entire railroad of the plaintiff in 
error is not to be treated as an interstate railroad the 
same as the waterways of the country are treated as 
interstate thoroughfares, and governed exclusively by 
the regulations prescribed by Congress, it is certain that 
their power extends to all interstate trains of said road, 
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and their regulation of such trains must be exclusive 


and the only power that can be exercised by the State 


Commission would be to regulate trains engaged wholly 
in local traftic of the State, and on railroads not inter- 
state. 

JOHN W. CARY. 


(jt (yunsel for Plaiatitt in error. 
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SUPREME COURT OF THE UNITED STATES. |. 
OCTOBER TERM, 1888S. 


CHICAGO, MILWAUKEE & ST. PAUL RAILWAY COMPANY, 
Plaintiff in error. 


THE STATE OF MINNESOTA, £x rel, Tue Rat_roap ANpD 
W AREHOUSE CoMMISSION OF THE STATE OF MINNESOTA, RELATOR, 
Defendant in error. 


The motion in this case is to dismiss the writ of error to the 
Supreme Court of the State of Minnesota, for the reason that no 
federal question is involved. 


STATEMENT OF THE CASE. 


The proceeding in the court below was an original application 
by the State on the relation of the Railroad and Warehouse Com. 
mission of the State of Minnesota to the Supreme Court for a 
mandamus to compel the plaintiff in error to adopt certain special 
tariff rates for the carriage of milk by the plaintiff in error, from 
Faribault and Owatonna to the cities of St. Paul and Minneapolis, 
respectively, and to transport the same at said rates. 

An alternative writ was granted, which, among other things, 
set forth, that said Commission, in pursuance of Section 8, of 
Chapter 10, of the General Laws of 1887, of the State of Minnesota, 
had fixed the rate of tariff to be charged by the plaintiff in error 
for the carriage of milk from Owatonna and Faribault to the cities 
of Minneapolis and St. Paul at 24 cents per gallon in ten gallon 
cans, and had taken all the necessary steps, as prescribed by said 
act, to render it obligatory upon and compel the plaintiff in error 


to carry milk between said places at the rate prescribed, and that 
said plaintiff in error refused tocomply with said regulations, or to 
‘arry milk for the rate or tariff so fixed and prescribed by said 
Commission, and directing said plaintiff in error forthwith to 
comply with said tariff so fixed, or show cause before said 
Supreme Court. 

On the return day of said writ, the plaintiff in error made 
return thereto showing cause, among other things, that it was the 
owner of said Chicago, Milwaukee & St. Paul Railroad, its equip- 
ment and franchises, in its own right, and as such owner, author- 
ized to make, fix and establish the rates and charges for 
transportation over the same, subject only to the provision that 
such rates and charges should be fair and reasonable. That in 
pursuance of that authority it had fixed and established the rate 
for carrying milk between Faribault and Owatonna and the cities 
of Minneapolis and St. Paul, respectively, at three cents per gallon 
in ten gallon cans; tnat said rate so fixed was a reasonable, fair and 
just rate; thatsaid Commission, assuming the right to fix and estab- 
lish rates for such transportation by said plaintiff in error, had 
unjustly, unreasonably and oppressively fixed and established said 
rate attwo and a half cents per gallon in ten gallon cans, instead of 
the rate so fixed and established by said plaintiff in error; that 
the rate so fixed and established by the said commission was not 
and is not a reasonable, fair or just compensation for such service, 
and that the establishment and enforcement of the rate so fixed, 
against the wiil of said plaintiff in error would be and isa _ pro- 
tanto taking of thesaid property of the said plaintiff in error, anda 
deprivation of said plaintiff in error thereof, without due process 
of law, in violation of Section 1, of Article 14, of the Constitution 
of the United States, and therefore void. 

Said return further set forth, that by the constitution of the State 
of Minnesota, all legislative power was vested in a Senate and House 
of Representatives, and that it was not competent to confer the 
powers claimed upon said Commission. 

On making said return the plaintiff in error moved said court 
for a reference to take testimony upon the issues of fact raised by 
the return ; and at the same time the relator moved that a peremp- 
tory writ of mandamus issue, notwithstanding the return ; and after 
argument, the Court overruled said motion fora reference and 
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directed a peremptory writ to issue, holding that by the eighth 
section of said chapter 10, the right to fix the rates of transportation 
to be charged by any railroad company was given to said Commis- 
sion, and that the rates so fixed by them were a finality, and could 
not be questioned by the company, or their reasonableness or fair- 
ness inquired into by the Court, and that the company must submit 
thereto and carry freight for the compensation so fixed, and there- 
upon a peremptory writ of inandamus was issued to compel the 
company to adopt the rate so established, holding that the Legisla- 
ture of the State of Minnesota had the right to create such 
commission and endow it with power to fix and establish the 
price to be paid for railroad transportation, and that the railroad 
companies must submit to and adopt the rates so fixed, and operate 
their railroads under them, notwithstanding they were unreasonable, 
unfair and unjust, and in fact amount to a confiscation of the 
property. 

The writ of error in this case was sued out to remove said 
judgment into this court, and it is now moved to dismiss the writ 
for the reason that no federal question is involved therein. 

The proceeding in the court below is based wholly upon See- 
tion 8 of Chapter 10 of the General Laws of the State of Minnesota 
of 1887. 

Subdivision D, of Section 8, of said act, requires railroad com- 
panies to file with the commissioners schedules of rates, fares, 
charges and classifications. 

Subdivision E provides, that if the Commission shall find the 
tariff of rates, fares, charges or classifications so filed in any respect 
unequal or unreasonable “it shall have the power and is hereby 
authorized and directed to compel any common carrier to change 
the same and adopt such rate, charge, fare and classification as said 
Commission shall declare to be equal and reasonable, to which end 
the Commission shall in writing inform such common carrier in 
what respect said tariff of rates, fares, charges and classifications are 
unequal and unreasonable, and shall recommend what tariffs shall 
be substituted therefor.” 

Subdivision F, provides, that if the carrier for ten days refuse 
to adopt the rates, fares, charges and classifications so recommended 
it shall be the duty of the Commission to immediately publish such 
tariffs of rates, fares, charges or classifications as they had declared 
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to be equal and reasonable and cause the same to be posted, “and 
thereafter it shall be unlawful for such common carrier to charge 
or maintain a higher or lower rate, fare, charge or classification than 
that so fixed and published by said Commission.” 

Subdivision G, provides, “That if any common carrier shall 
refuse or neglect to carry out such recommendation made and pub- 
lished by such Commission, such common carrier shall be subject 
to a writ of mandamus,” to be issued on the application of the Com- 
mission to compel compliance with the tariff so established by the 
Commission; and it is further provided that an injunction to pre- 
vent the carrier from doing business may issue until compliance, 
and that the carrier shall be subject to a penalty. 

It will be seen that these provisions are far in advance of any 
previous legislation. As construed by the Supreme Court of 
Minnesota in this case they provide that a commission of three 
persons may determine the compensation to be paid to any partic- 
ular railroad for the transportation of freight and passengers; that 
such compensation is not a prima facie maximum rate, but is 
absolute; and that, although unreasonable, unfair and unjust, it isa 
finality and cannot be inquired into or corrected by any proceed- 
ing in court. 

The record in this case admits that the tariff of rates prescribed 
by the Commission is unreasonable, unfair and unjust and amounts 
to a partial taking of the property; yet the Court hold that they are 
not authorized to relieve against it, but have power only to compel 
the company to obey and operate its road under it and enforce 
penalties against the company for refusal so to do. 

We insist that this statute and these proceedings are an 
unjust taking of our property and services in violation of the Con- 
stitution of the United States, and therefore void. 

Section 709 of the Revised Statutes provides, “That a final 
judgment or decree in any suit in the highest court of a State in 
which a decision in the suit could be had, * * * ~~ where is 
drawn in question the validity of a statute of, or an authority 
exercised under any State, on the ground of their being repugnant 
to the Constitution, treaties or laws of the United States, and the 
decision is in favor of their validity,” a writ of error will lie to 
remove the cause into this Court. 
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The proceeding in this case was based upon a statute of the 
State of Minnesota (Chapter 10 of the Laws of 1887), which con- 
ferred upon a railroad commission created by said statute the right 
and power to fix and determine the compensation which railroad 
companies might receive for the transportation of freight and 
passengers, and that the rates so fixed by said Commission should 
be binding and obligatory upon the companies, and upon the 
action of the commissioners in fixing and establishing under said 
statute, against the will of the plairtiff in error, the compensation 
to be paid for the transportation of milk on its road. 

The company refused to adopt or observe the rate so fixed, or 
to transport milk for the compensation named. The defendant in 
error applied to the Supreme Court of the State for a mandamus 
to compel the company to obey said order and make such 
transportation. 

The company answered to said application, among other 
things, that the rate so fixed was not fair, reasonable or just, and 
for that reason was in contravention of Section 1 of Article 14 of 
the Constitution of the United States. 

The Court held and adjudged that said statute, and the action 
of the Commission under it, was lawful and valid ; that its reason- 
ableness, fairness and justness could not be inquired into by the 
Court, and issued its mandate compelling the plaintiff in error to 
obey it. 

It therefore appears that in this judgment there was drawn in 
question the validity of a statute, and an authority exercised under 
the State of Minnesota, on the grouud of their repugnance to the 
Constitution of the United States, and that the decision was in 
favor of that statute and authority, which are the precise conditions 
required by the statute to give this Court jurisdiction of this case. 

That several other questions besides the one now presented 
were urged in the court below against the validity of these pro- 
ceedings, is a matter of no consequence. The question here 
presented was the principal question raised by the answer in the 
court below. 

It was fully and fairly presented to that Court and the judg- 
ment rendered could not have been reached except by holding that 
the statute and authority given by it were not repugnant to the 
Constitution of the United States. 
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to be equa] and reasonable and cause the same to be posted, “and 
thereafter it shall be unlawful for such common carrier to charge 
or maintain a higher or lower rate, fare, charge or classification than 
that so fixed and published by said Commission.” 

Subdivision G, provides, “That if any common carrier shall 
refuse or neglect to carry out such recommendation made and pub- 
lished by such Commission, such common carrier shall be subject 
to a writ of mandamus,” to be issued on the application of the Com- 
mission to compel compliance with the tariff so established by the 
Commission; and it is further provided that an injunction to pre- 
vent the carrier from doing business may issue until compliance, 
and that the carrier shall be subject to a penalty. 

It will be seen that these provisions are far in advance of any 
previous legislation. As construed by the Supreme Court of 
Minnesota in this case they provide that a commission of three 
persons may determine the compensation to be paid to any partic- 
ular railroad for the transportation of freight and passengers; that 
such compensation is not a prima facie maximum rate, but is 
absolute; and that, although unreasonable, unfair and unjust, it isa 
finality and cannot be inquired into or corrected by any proceed- 
ing in court. ! 

The record in this case admits that the tariff of rates prescribed 
by the Commission is unreasonable, unfair and unjust and amounts 
to a partial taking of the property; yet the Court hold that they are 
not authorized to relieve against it, but have power only to compel 
the company to obey and operate its road under it and enforce 
penalties against the company for refusal so to do. 

We insist that this statute and these proceedings are an 
unjust taking of our property and services in violation of the Con- 
stitution of the United States, and therefore void. 

Section 709 of the Revised Statutes provides, “ That a final 
judgment or decree in any suit in the highest court of a State in 
which a decision in the suit could be had, * * * ~~ where is 
drawn in question the validity of a statute of, or an authority 
exercised under any State, on the ground of their being repugnant 
to the Constitution, treaties or laws of the United States, and the 
decision is in favor of their validity,” a writ of error will lie to 
remove the cause into this Court. 
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The proceeding in this case was based upon a statute of the 
State of Minnesota (Chapter 10 of the Laws of 1887), which con- 
ferred upon a railroad commission created by said statute the right 
and power to fix and determine the compensation which railroad 
companies might receive for the transportation of freight and 
passengers, and that the rates so fixed by said Commission should 
be binding and obligatory upon the companies, and upon the 
action of the commissioners in fixing and establishing under said 
statute, against the will of the plairtiff in error, the compensation 
to be paid for the transportation of milk on its, road. 

The company refused to adopt or observe the rate so fixed, or 
to transport milk for the compensation named. The defendant in 
error applied to the Supreme Court of the State for a mandamus 
to compel the company to obey said order and make such 
transportation. 

The company answered to said application, among other 
things, that the rate so fixed was not fair, reasonable or just, and 
for that reason was in contravention of Section 1 of Article 14 of 
the Constitution of the United States. 

The Court held and adjudged that said statute, and the action 
of the Commission under it, was lawful and valid ; that its reason- 
ableness, fairness and justness could not be inquired into by the 
Court, and issued its mandate compelling the plaintiff in error to 
obey it. 

It therefore appears that in this judgment there was drawn in 
question the validity of a statute, and an authority exercised under 
the State of Minnesota, on the grouud of their repugnance to the 
Constitution of the United States, and that the decision was in 
favor of that statute and authority, which are the precise conditions 
required by the statute to give this Court jurisdiction of this case. 

That several other questions besides the one now presented 
were urged in the court below against the validity of these pro- 
ceedings, is a matter of no consequence. The question here 
presented was the principal question raised by the answer in the 
court below. 

It was fully and fairly presented to that Court and the judg- 
ment rendered could not have been reached except by holding that 
the statute and authority given by it were not repugnant to the 
Constitution of the United States. 


6 


The record presents the question of the validity of a statute 
giving the absolute right to a commission created by it, to fix the 
compensation of a railroad company for the transportation of 
freight at an unreasonable and unfair rate and one that is not 
remunerative, and compelling the Company to operate its road and 
transport freight under it, with no right to appeal to any court for 
relief or redress. | 

The case is one so manifestly presenting a federal question 
that it is difficult to conceive the grounds upon which the motion | 
for the dismissal of the writ of error is based. 

The Court has repeatedly affirmed its jurisdiction in cases of 
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this description. 
Dow vs. Bederman, 125 U. 5., 680. 
Ruggles vs. Illinois, 108 U. S., 526. 
, R. R. Co. vs. Blake, 94 U. S., 180. 
Stone vs Wisconsin, $4 U.8., 181. 
.. R. Go. v3. Ackley, 94 U.S., 179. 
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In this last case the Chief Justice says: “If the company 
should refuse to carry at the prices fixed, and an attempt should ay 
be made to forfeit its charter on that account, other questions 
might arise which it will be time enough to consider when they 
are presented.” | 

In the case here presented, the railroad company refused to 
carry at the prices fixed, for the reason that they were not fair, 
reasonable or just rates, and the application to the Supreme Court 
was to compel the Company to carry the freight and rendez its 
service for the compensation fixed, and is the same in principal 
as the case supposed by the Chief Justice. 


The plaintiff in error, by its answer, sets up and claims the 
protection of the Constitution of the United States against this | 
legislation and the action of the Court, which seeks to compel it to 
render its service and the use of its property for less than a fair 
and reasonable compensation, and insists that the statute and the : 
judgment of the Court amount to a taking of its property without Tt 
due process of law. 

The State in effect demurred to the return; consequently the : 
record presents the case where it is admitted that the compensation 


fixed is not reasonable, fair or just, and for that reason the plaintiff 
in error refuses to act under it. 

The action in the Court below is to cympel the company to 
take and carry the freight at this unreasonable, unfair and unjust 
compensation. 

The Court holds that it has no power to relieve against the 
unjust decree of the Commission, but only power to enforce it, and 
therefore issues its peremptory mandamus compelling the com- 
pany to submit and obey; and although the protection of the Con- 
stitution of the United States was invoked, it is now seriously 
claimed that this Court has no jurisdiction to inquire into or 
consider the matter. 

We respectfully submit that this statute and these proceedings 
were in violation of the first section of the fourteenth amendment 
of the Constitution, and it may be worthy of grave consideration 
whether such a statute so construed is not in violation of section 
four of article four of the Constitution, that “the United States 
shall guarantee to every State in this Union a Republican form of 
Government.” 

The record clearly presents a federal question which entitled 
the plaintiff in error to remove the cause into this Court, and the 


writ cannot be dismissed. 


JOHN W. CARY, 
Of Counsel for Plaintiff in Error. 
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gun the Supreme Court 
OF THE 


UNITED STATES. 


THE CHICAGO, MILWAUKEE & St. PAUL RAIL- 
way Co., Plaintiff in Error, | 
| No.1i3. 
vs. - (Of 1888 
Calendar. ) 
THE STATE OF Minnesora. «x. Rel., efe., 
Defendant in Error. 


The plaintiff in error joins in the application of the 
Attorney General of Minnesota to advance this cause 
for oral argument. 

The question involved is as to the efficacy and 
finality of the action of the Railroad Commission of 
Minnesota in fixing rates to be charged by the plain- 
tiff in error as a common carrier. 

On the one hand it is contended, thata rate adopted 
by the Commission is final and conclusive, not subject 
to examination by courts; onthe other, it is contended, 
that the power of the Commission, as well as of the 
Legislature, is limited by constitutional provisions, and 
that it is competent for a court to inquire whether 
such limitations have been exceeded in making the rate 
order. ; 

Remarks made in various opinions of this court on 
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this subject, commencing with Wunn vs. Illinois, 94 U. 
S., have not settled the law, and are not entirely con- 
sistent. 

It is important that the question should be finally 
determined in cases where it is directly involved. 

The railway companies in the discharge of their du- 
ties as Carriers, are as much interested as the Railroad 
Commission, in having the law settled. The penalty 
allowed by the law in question for a first offense may 
be as high as five thousand dollars, and for each sub- 
sequent offense not less than five thousand, and as 
high as ten thousand dollars. 

The public, through the parties to this case and the 
Minneapolis Eastern Railway case, have a greater in- 
terest than either or both of them. 

A full statement of the opinion of the Supreme 
Court of Minnesota is to be found in the files of this 
case, which was submitted on a motion to dismiss the 
writ of error at the last term. 

Application was made to the State Supreme Court 
for a mandamus to compel the railway company to 
adopt the rates on milk fixed by the Commission. The 


return, among other things, alleged, that such rates 


were unreasonably low, and so low as not to compen- 
sate the carrier for doing the business, and would 
therefore deprive the railway company, as owner, of 
the use of its property, without just compensation. 

The Supreme Court of Minnesota refused to receive 
any proofs, and upon motion of the Attorney General 
for judgment, notwithstanding the return, such motion 
itself admitting the entire truth of the return, awarded 
a peremptory mandamus commanding the plaintiff in 
error to adopt and charge the tariff rates on milk 
which had been fixed by the Railroad Commission. 

The opinion was delivered by Mitchell, J., upon the 
following, amcng other considerations: — 

“2. The next and only remainirg question that 
“arises on the construction of the act is as to the na- 
“ture and extent of the powers granted to the Commis- 


“sion in the matter of fixing rates: It seems to usthat 
“if language means anything, it is perfectly evident 
“that the expressed intention of the legislature is that 
“the rates recommended and published by the Com- 
“mission (assuming that they have proceeded in the 
“manner pointed out by the act) should be not simply 
“advisory, nor merely prima facie equal and reason- 
“able, but final and conclusive as to what are lawful or 
“equal and reasonable charges; that, in proceedings to 
“compel compliance with the rates thus published, the 
“law neither contemplates nor allows any issue to be 
“made or inquiry had as to their equality and reason- 
‘“ableness in tact. Under the provisions of the act, the 
“rates thus published are the only ones that are lawful, 
“and therefore, in contemplation of law, the only ones 
“that are equal and reasonable; and hence, in proceed- 
“ings like the present there is,as said before, no fact to 
“traverse except the violation of the law in refusing 
“compliance withthe recommendations of the Commis- 
“sion. Indeed, the language of the act is so plain on 
“that point that argument can add nothing to its force. 
“It is significant, however, in this connection that 
“while the other portions of the act are mainly copied 
“from the ‘Interstate Commerce Act, in which the In - 
“terstate Commerce Commission is not given any 
“authority to fix rates (its action being merely advisory, 
“and the provisions of the act being only enforcible by 
“judicial proceedings, in which the reports and find- 
“ings of the Commission, in certain cases, are made 
“merely prima facie evidence of the facts therein 
“stated ), subdivisions e and f of section 8, and so much 
“of subdivision g of the same section of our act as re- 
“lates to compelling compliance with the schedules of 
“rates recommended by the Commission, are entirely 


“new, not being found in the act of Cougress. The incor- 


“poration of this new matter must have been fora pur- 
“pose, and that purpose clearly was to clothe the Com- 
‘mission with full power to determine in each particu- 
“lar case, what were equal and reasonable rates, and to 
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“make their determination on that question final and 
“conclusive. There are a number of other subjects, 
“such as the management of railroads, affecting the 
“convenience and safety of traffic and travel, damage 
“resulting to individuals or localities from unjust dis- 
“criminations or extortionate charges, which are the 
“subjects of investigation by the Commission, and their 
“reports made by subsequent sections the basis of 
“actions in court, in which the findings of the Commis- 
“sion are merely prima facie evidence of the matter 
“therein stated; but these in no way relate to the mat- 
“ter of fixing general schedules of rates, which is fully 
“and exclusively provided for in Section 8, which, upon 
“that subject, is complete in itself. Indeed, if the ac- 
“tion of the Commission upon that matter is not con- 
“clusive it arnounts to nothing, for nowhere in the act 
“is there anything making it prima facie evidence of 


“what is equal and reasonable shoulda judicial investi- ° 


“sation of that question be permitted. What might 
“be the result if the Commission failed to exercise an 
“honest judgment, and it manifestly and palpably ap- 
“peared that they had acted corruptly, we need not 
“consider, for no such case is now before us.” 


State, &c., v. C. M. & St. P. Ry. Co., 38 Minn., 2827, 
295 —6. 

The State Supreme Court therefore holds, in effect, 
that the only question under the alternative writ was 
not, Why has the respondent not obeyed?, but has the 
respondent disobeyed the order of the Commission? 
And the question consequently before this court is as 
to the unreviewable, irreversible finality of an order of 
a State Railroad Commission, made regardless of facts, 
regardless of consequences, enforced by the State Su- 
preme Court regardless of facts and regardless of con- 
sequences. 

After the Commission had, by separate but cotem- 
poraneous orders, prescribed a reduced rate of one dol- 
lar per carto the Minneapolis Eastern Railway Com- 
pany, the Chicago, St. Paul, Minneapolis & Omaha 
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Railway Company, and the Chicago, Milwaukee & St. 
Paul Railway Company, among others, the two com- 
panies last named separately obtained from the U.S. 
Circuit Court for the District of Minnesota, an injunc- 
tion against the Commissioners to restrain the enforce- 
ment of such dollar rate for switching. On final hear- 
ing this injunction was made perpetual in each case, 
Judge Brewer using, in the Omaha case, the following 
language: 

“It is not within the power of the State, directly or 
“indirectly, to put in force a schedule of rates when the 
“rates prescribed therein will not pay the cost of ser- 
“vice. In this case the defendant took no testimony, 
“and the complainant’stestimony shows that the actual 
“cost of the service, that is, wages of employes, rent of 
“engines, keeping the track in repair, exceeds per car 
“by fourteen cents the amount allowed in the schedule 
“as compensation. In other words, it costs complain- 
“ant one dollar and fourteen cents per car to dothe 
“work, and the defendants propose to allow it to charge 
“only one dollar. The State cannot require a railroad 
“corporation to carry persons or property without 
“reward.” (Railroad Commission Cases, 116 U.S. 331; 
6 Sup. Ct. Rep. 344.)” 

Chicago, SL P.M. & O. Ry Co. vs. Becker et al., 
Railroad and Warehouse Commissioners, Vol. 
35 Fed. Rep. p. 886. 

Any carrying at a loss, being a carrying “without re- 
ward,’ Judge Brewer's reasoning and conclusion are 
pertinent to this case. The State Supreme Court and 
said Circuit Court being thus in direet conflict of opin- 
ion as to the validity of the law, as to the powers of 
the Commission, as to the rate order involved, and 
each endeavoring to support its views by its most 
cogent final process, a speedy decision by this court is 
the more important. 

Such difference of opinion as to the effect of an 
order of the Railroad Commission fixing rates, the 
former holding the order final and conclusive upon all 
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the world, and the latter that it is subject to judicial 
inquiry, is embarrassing both to the Commission and 
to the railways. 

It also affects the entire business interests of the 
people, so far as transportation is concerned. 

Counsel for the plaintiff in error, in the case of The 
State ex Rel., etc. vs. The Minneapolis Eastern Railway 
Company, now pending in this Court (No. 1523 of 1888 
Calendar) have applied to have that case advanced. 

The two cases involve the construction of the same 
statute and raise the same constitutional questions. 

The interests of the parties and the convenience of 
the Court will be alike promoted by hearing —_ 
causes together. 

The writ of error in this cause was sued out in serch, 
i889, and made a Supersedeas; and a motion to ad- 
vance the cause upon the Calendar was shortly there- 
after made by the Attorney General, but denied with- 
out prejudice to a renewal of the motion at the next 
term. 


JOHN W. CARY, 
For C. M. & St. P. R’y Co 


~ citi ee ee ery 


— pc AES ME SF po 


i ere 


Supreme Court of the United Stats, 


OCTOBER TERM, 1888. 


are eae ee 


NUMBER #43.9 6 7 — 


THE CHICAGO, MILWAUKEE & ST. PAUL RAILWAY 
COMPANY, 
Plaintiff in Error, 
VS. 
THE STATE OF MINNESOTA, ex ret., THE RAILROAD 


& WAREHOUSE COMMISSION OF THE STATE 
OF MINNESOTA, Defendant in Error 


ec 


BRIEF OF THE DEFENDANT IN ERROR. 


MOSES E. CLAPP, 
H. W. CHILDS, 
Attorneys for Defendant in Error. 


% 


mu! 


ai 


Rinpiiiiidie ot, no eel 


Atm 


supreme Court of the United States, 


NUMBER 111 


THE CHICAGO, MILWAUKEE & ST. PAUL RAILWAY 
COMPANY) 


Plaintiff lst €7 VC) 


THE STATE OF MINNESOTA EX REL. THE RAILROAD 


AND WAREHOUSE COMMISSION OF THE STATE OF 
MINNESOTA, 


L) hi natant 44) clvor, 


BRIEF OF THRE DEFENDANT IN: ERROR 


‘ 


Pk EIL TS 


STATU TOR \ 
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In August, A. D. 1887, said board made an order or recom- 
mendation of a schedule of rates for the transportation of milk 
from certain-points in Minnesota upon the road of the plaintiff 


. ’ . | ‘ - » ] ‘ . . . . oer 7 
in error which was then and now 1s eneacea as a Common Carriel 
| 


in operating one or more lines of railroad in the state of Minne- 
sota, changing the rate from three cents per gallon, in ten gallon 
cans from Owatonna and intermediate points to St. Paul and 
Minneapolis to two and a half cents per gallon upon such ship- 
ments. Such order was duly published and, assuming the law in 


question to be \ lid, went mto effect 

The plaintiff in error refusing to comply therewith, an alter- 
native writ of mandamus was issued from the Supreme Court of 
Minnesota, and upon return being made thereto, a peremptory 
vrit was ordered to issue. tor return to aiternative writ, plain- 


tiff in error, among other matters alleged that the rate formerly 
charged by it was just and reasonable and that the rate fixed by 
the commission was unreasonable. No tacts as to the actual cost 
of transportation were recited in such return, the company con- 
tenting itse!t with the naked claim that such rate so established 
was unreasonable, and upon making said return the plaintiff in 
error asked that a referee be appointed to take testimony upon 
the question as to the reasonableness of the rate fixed by the com- 
mission which Was refused by the Court upon the ground that the 
commission has a right under the law to “fix the rates and charg- 
es of common carriers within the State of Minnesota, and that 
the reasonableness of such rate was not the subject of judicial in- 
vestigation. - 

On motion a peremptory writ was ordered. It was urged in op- 
position to the motion for peremptory writ: 

Kirst, [hat under the Statutes of the State of Minnesota, the 
Supreme Court had no jurisdiction to issue a writ of mandamus, 
except when directed to an inferior Court. 

Second. That under the law in question the commission was 
not authorized to make or fix a rate absolutely, but that under 


a 


—s 


») 
. ‘ 
the ci Ot as contemp ited that tl ction otf the conimission 
’ | be " -@ 
Wills cy it +> PLD »\ i tit { ri Ti 
’ " ‘ ; 
lhircd Ih tthe authori to ti I I Vis the (i ( ation Of 
} } *-. . ® ‘ | . , ‘ ‘ . 
thi PIST ALIN cil LLLeovT dt \ citi¢ ,? {) il | } mB = | i '? i( 
State of Minnesota 
] Se ‘ ‘ ‘ ‘ 
lo rti hb il«i Lil i! io] { hci il] i ‘ Py } ) ‘J ()] 
, 1 
s< bi, v\rt. 1 of the constitution o Land tio! 1) 
i ‘ | ; : + ‘ ‘ { 4 | | ‘ ; ~ 4 ‘ 
()j iti i peittl f 1} tid) ¢ ! ‘ ‘ ’ bit * . Li 
‘ i } ‘ ’ 
™ » . . ; , . . 
L | upreme Court of Minnes ) rf won qu bon 
, } ‘ 
KAVOe 1 OFICIAL JUPISUI bOoTL COT PITO | it) Th) 
’ , 
= ; : , _¢ ‘ : — > ¢ 
pre i ¢ [l}]) LTC ith its 4 i L}ie ee LCTUIS OF Lil 
, , + ’ 
‘ ‘ . ‘ ; + | ‘ . ‘ ‘ 
act Live Cit ce riinati i ri i DOuHTC i ti it SEPT Ec? LC tri 
> ff. « L Pus ‘ 7 ‘ ‘ ‘ a " ‘ > i ‘ 
retvt | +o i>\ ] a oe ri) , i i ‘ | W « thea Liit rth 


’ 
‘ ' ‘ 
>. ' ' ’ 
CsStavpilshiment Ob rate taro Or th QoTLith lon 
’ ' 
4 } 7 ) ‘ | »¢ ’ | ! ‘ . ; ‘ 
2 oF SUC eh CICS a LiOot) Ghai it ' ‘J ‘ ‘) ‘ ta iif 
" 
, . , 
, Si 4 a * + . ' , 
cif bit COTHICi. WIth ii’ pra) ii } ' i j iL itsti . i 
, t 
, : eure ¢hiciarat , : ‘ ‘ 
i i ti. 5 cL Lil tie tiy iti I f i , 8 i LA 
4 i . ‘ ‘ 4 ’ 
) he commi va 1 Vi O : bi rti 
' 
‘ ’ , ’ ’ 
>] {) j i li- iT) ii t } i ! dj j 
| a 7 + , * 
een ig) re de ul con ¢ 
e , \ d 
j 
‘ 4 5 if Avi ( . / 
\ . > , 7 ‘ 
} i s} | 
i i | ' a } ‘4 i 
" + ’ ‘ > ‘ ; 
pull Stlal 3 hil i a cll jt? ' if i ' , 


SLit .* Ga ~ | \ hicol rye (| ’ P 
I 
bh le | 1 It} 7 pi) | } ~ »7 , ly rit? . 
ie bye rh OT ews cd cf Cc Cat ye 1\'¢ /) i} A A / 
Jo } Y/, (; -—- ee. jf? / 4 fi 7 Kea . ri ; Sd. ; an 
Georeta hanking Co. vs. Suiuth, 125. U.S ye Dar s flackard. A 


Medberry is Osrio, f Hloward ji fhe lattes “i holding that 


the decision of the State Court to the ctfect that the legislative 


Pet rs pfe Hl abash cl i NY. { @ ‘ / | j . {/ ae {/ 5 ‘ S47 and 


enactment then under consideration was not in conflict with the 
provisions ct the State constitution | hy] { Moon thiis ‘ uti 
In support of this point, see also Chicago & N. W. Rr. Co. rs. Det 


»¢ hed. Reh. SOO. 


: 
The decision cy] the “| rore’ yy { ry | \linnes bE aa. theretore, 
. : | 

being conciusive as touts jurimadict ry, Lite mstruction of th VY. 

7 . > ? j r . } ! 

and the authority thereby onterred, and its validity so tas in 


’ ‘ ‘ : 
alleged conflict with the constitution of the State is concern: 3 
only remains to inquire whether the law in question as interp 


ted by thie Supreme ( ourt cl \linne Ola IS WM conthy r with tive 


courts. b 
} + 
an nol | 


b< ‘ 
ae 
- ie 
i sil 
to impair 
» ++ ; 
‘ . 
» i 
tf) oS 
, . 
tC Tr 4 ( 
, 
 { ; ] 
> | 
bade o . tid 
a 
esta | } 
i , 
| 
ce. aes Pi 
ss . 
ihe ( 
] , 
y hn | 
ricl sthct 
()] ( Pil. 
i } 
L i} 
thy | 
2 i 
+ 
' ’ 
Tati1o 
e ‘ 
[oa Lbrice 


ll) ¢ “ee. } 
ln J/ 
has \\? 
ii ( ‘\ 
propert 
clise ’ 


} 
} ; 
ADICTICEIN 
| 
} ;\4 
] ’ ‘ 
Tigi ' re 
; >) 
iSO! 
5 
’ , 
pit ~ 
i ? 
> + 
.? ' i 
a | 
i 
’ 
; 
' ; 
| = 
rT ts 
1 ti 
i> 
} 
+ 
li) 
» ’* ¢ 
i 
; , 
i 4 
' ; i} 
» > > 
} = 
; _ > 
I 
‘ + 
eo 
i1} bf) 
} A. 1} 
i 
i| | i] 
' 
> 
s it 3 4 
} j ” 
4 ' 
»] Thy o's 
' 
| 
| j - 
| 
Y Cilla 
, ss " " 
ict ( ve 4 
’ ; 
a | ; , 
Al i Sova 
’ 
3 
17 ' t 
5 A om | , 
7 
> 
;) } 
‘ ' 
y + 
tii t ; 
4 
Mmisiad Pelt 
+ > « 
? ? | 
tite VI 


| } ] : 4 
it tothe kederal Constitution, and in 


COni- 


’ ' 
interpreted bv the State (¢ ourt we should 
’ ’ . ° s | 
1] th Sup! re (ourt of the State held 
=> . , ; ~ ao . - . 
ss ot the rates as tixed by the commission, 
} . > . . : } | 
ct of rue a Cw. Vert i did not leave the 
7 ‘ i . . 
mneth bodv answerable inno case to the 
‘yr hand limited its power to the exercise of 


e now pending in 


—et - - -} ussll relia ): 
he sam iw, it will relleve the discus- 
Prom ride Mmbirassment, if wisborne 
' 19)7 tf 11) “cy + he 1+ papery: 
, | ii id rial {) tive cLict ria- 
na that forcing the rate estab- 
) ( im T iE: f il 1T)s * Ot rine road as 
4 ia J 4 } 
! ny OF Its obtligations or to serious 
" . J 
1 by urnititl 3 ! that it is protected by 
: 
, . ‘ - ’ .* , he 
motion from. legislative inter- 
, ' ‘ } ae termts ; 
’ ‘ { | i COMMIATIN COoT LL ntuiny? 
6 . | . ss 
nthe allegation Lhe Commission “un- 
— + 1. : Po ee” =a 
i ‘ } ] ‘ \ \ ath rate, iil] baal tive 
‘ loaen + | e4 
? i \ ee fi, tal bile ot thé pdIT Ope rti\ 
; Vb) ‘ e ‘ ‘ at's 4] ? ey} | ' 7+) *) . s 
yj ’ Littl “(> i Steg Ee. Lil it all i) PITTI ¢ {| 
Sa . “oe he . , een ' ae 
nineral, agricultural and other productions 

; | Th} 

) { Ldetermination | tne Cpu stron, Cali 
i hat ? ') whl, ' ' ’ - » « + - 
ti? i 4 e i 4 LSCPTL ATLA da 4 i i eS re | ISDOFT- 

; } Sie a 
SSCIIVCT ) { Minott Carricr, Wt 1 un 
‘ . 
) “Srete » TH) cnarcter Of the company f 
} - + -penvit 
. udications of this Court sustainin 
? 
+ 4 1 . 
> to estado ithe rates which common 
rriucl ¢ lap] | ] ey : +> sar ll ‘ *g> 

Ln Lat »\ 3 LIA iction what are 

Hniess to some hesitation in entering upon 
re i 
‘ + .  » 
} : {j i 
" , io ‘ | . va . 
, inthe opinion of the late Chie! 
a >t) hy ‘ ‘ } i 14 rT} | ‘ 
Pil | i iiis i} i }i Isictll { (QOTILT OO] {>i 
, 
} ‘ ’ ] 
’ ‘ , + ’ ~ 
i} Pili bh | is vf ii tis) Lii { Kia ISLIVe 
} j —— 
Tore pon which such legislative contro! 
i | 

r) ? t | . 1 To. | *) ‘ | 7. tlyof . . 

ff )i iit C7 Lat SiLTOT)s 1\ iN (| 11} beau Lae. 
wing the history of the subject and suppor 
wing the Aistory of the subject and support- 


a s - 


on 


ee 


an ™ 


, , 
, 
and not a te SEALTV« fron 
od } sie } } 1. — ‘i ‘ 4) 
\ Vii lire Decent () I. Pict ‘ i } i @)ul Lis 
T . , +} : 
n COUNTTLE WICK Lile COMLIDOT cl is | i custom. 
. . | ‘ ‘ | } ’ 
irv from time immemorial tor th re What 
; ' | . ly] 2 , , 4 
Silcti [ i CASOTADIC COTDDCTIS ALI i Ul stil} I 
| } ' } 
. 7 ; ra ; ’ 
perhaps mo PrOpPCriy SpPeawnil Le ismnum Ori hich 
: -ctee Ot .s sere , — eT 1? 
ATI \ ( beti ( It} fii Weoollit ee. it} , i ‘ Pit ri \ | j | it af 
« | | a 
e 4 ss 4 =. . ‘+ ® | 
privat Ontracts, relation La? PALL nthe public has no qv 
' ¢ 4 ’ :% } ‘) I »4 j , ‘ ‘ 
dt ie % fyi Ps. . | PEE CLEPTA it) am | } t } iti bch ‘ ri; ii is ts 
TT . | , | ' 
hy ( use the te “abi iture ba Ped COT! Lie h lL contract Ss) 
' , ‘ | 
; ¢* " i> ; ’ " ‘ 
too, mm matters WHichn do atlect thi it si ind as te 
! | } ‘ | ; 
‘ ; *» ’ ’ ’ " ‘ 
WwoIch feorstiative Control May pve CN i th Te nO rat 
' . ‘ ] + ; 
tory petal ition il OT) Lf ICG iris siitt t Cj t raise 
" ¢ ' Pe r i ‘ ) ; ‘ . ‘ 
Wiladt Is Fe lie, i | CoOTdLTe I bal LEE pCa la re bictt 


. , 

; : ’ ; ‘ ~ ; ‘ 
charge, as one of the mean Or re \ pippite } taCy, 
¢ | ,* . ’ ] - rt . ly cl - +1 7. ¢ | | ; -s 
Li COMMON-LAW Fu WilliCil PCCuUIEr? fi Cil<il e fo reasaorarprste 
‘ "P ad , one VArca? - ; 
IS 1LS¢ I t a Jilted coi) it? }? 4 OL er \\ tiitril | Litt: (7\} <5 () te] 

' ' , 
male i i if a Al WW] in| (ott) ) 1 i } | ry Be I<! Td) 11 ? rity} 
i } . 
or forego the use 
“But . 4 re . yr)? » | ' ' nr ne } i 
mid al TNICTE Coonillon-ian Ce Uiatl | tf ad ()] PLIST DE rea 
. | 
be changed by statute \ person has no property. no vested in 
; j j : i 
' | the ha nd 
terest. in any rule of the common jaw ihatis only one of thi 
; A ’ 14 } , ! } | 
rorms (>! THULE pal miW, all | aie. } , Sacre than thre othe 

, lL. 4 ‘ . ‘ | ; | 

Rights ot Ppropecrts ,hbich hay DCcel ited by the . hima i\\ 
} ’ , 

. g> ‘ area 4 ' shy , ' 
cannot b KEN AWAY WHIEROUT Gil ore Dut the law itseit. a , 
le ’ by , ‘vy | } ‘ a 
ruiie Olt Colle iwi, ' t\ Lo Peal { ; ifs GY 1} i iit 

t the ri. f ’ ry | ‘ } *.4 ‘ ‘ 

4) 4 } if 4 ‘ | Soe Lidice ~~ pre \ ( i ( ; j | i trot 1} (ths 
“ j 
; } ‘ vw ‘ ‘ ‘ 
Indeed, the great office of . » rem aT ts th 
a , Bens | , 5 . , : | ‘ 
common law as they are cdeveioped, and to adapt it to the cha 

j . e } 4 ‘ ¥ 
oO} time cl 1c] ( 1g Lillis 4a el og. lo ili | rite { ' ( fict] ‘ 1a ai - 
4s ' } ' 

Ces rena roan eee prides Cmpimovment hor ii - i= 6 ert. 
: 7 
" ; ' ‘ 
. } . . 
mm Which the public Na if bent ' hoation 
which existed betore It establishes no n rine ul 
1) it ort \ FIVCS Liev et CT {© ATTY G)iC] OT) 
' ’ ‘ ; 
7 +] ‘ ‘ eat j 
\\Vi mTOW eer a! this re al Pca C I ‘A idk i ij i\ 1) it >t 7; I) i] thy 


a eo. eae 


ee ee 


abuses by legislatures the people must resort to the polls, not to 
the courts. | 

Again in Chicago, etc., R. KR Co. vs. lowa, ld. 155, the Court 
SAVS . 

“Railroad companies are carriers for hire. They are incorpor 


linary powers, in order that thev 


ated as such, and given extraor 

; a ere rye tl while nm ol en ie Thev are 
may the better serve le public im that Capacity. wey are, 
therefore, engaged ina public employment affecting the public 
inter SI. and, mdet the dec ision in Naan 7. LV inois. wpra p. oz Ze 
subiect to lecislative control as to theirrates of fare and freight, 


™ 


unless pre tected by their charters. | 


“Tt must carry when called upon to do so, and can charge only 
a reasonable sum for the carriage. In the absence of any legtsla- 


tive regulation upon the subject, the courts must decide for it, as 


they do for private persons, when controversies arise, what ts rea- 
sonable. But when the legislature steps in and prescribes'a mant- 
mum olf charge, it operates upon this corporation the same as it 
does upon individuals engaged ina similar business. It was with 


in the power ol the company to call upon the legislature to fix 


permanently this limit, and make it a part of the charter; and, if 
it was refused, tc abstain from building the road and establishing 
the contemplated busines: lf that had been done, the charter 


might have presented a contract against future legislative inter 
ference. But it was not; and the company invested its capital, 
relying uponthe good taith of the people and the wisdom and 
impartiality of legislators for protection against wrong under the 
rorm ol legislative reculation. 

Again, in elk vs. Clicago, etc. Ry. Co., ld. 164, although this case 
arose under the Constitution of Wisconsin, under -which certain 
reservations of power were claimed, the Court say: 

“Tn Wann as. [inots, supra, page 113, and Chicago, Burlington & 
Owncy h vivoad ( 0, lowa, es SUPT A, Pa ee £35, WE decided that the 
State may limit the amount of charges by railway companies 
tor fares and freights, unless restrained by some contract in the 
charter, even though their income may have been pledged as se- 
curity for the payment of obligations incurred upon the faith of 
the charter. 

5. isto the claim that the courts must decide what is reason- 
able, and not the legis] iture., ‘| his is not new to this Ccasc. lt has 
been fully conside red in LTaenae PP TE, MS, Where property has 

] 1 ! 


been clothed with a public interest, the legislature may fix a limit 
to that which shall in law be reasonable for its use. This limit 
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Lhus we have an unbroken line of decisions of this Court com- 
mencing with the case of Mam vs. //lnois, decided in 1876, and 
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SUPREME COURT 


OF THE UNISER STATES. 


THE STATE OF MINNESOTA, ex. rel.. : 
THE RAILROAD AND WARE- is 
HOUSE COMMISSION OF THE 7 672— «3 


STATE OF MINNESOTA, . pba 
Relator, Defendant in Error, 
v8. 


THE CHICAGO, MILWAUKEE & ST. 
PAUL RAILWAY COMPANY, 
Respondent, Plaintiff in Error. 
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| MOTION TO ADVANCE CAUSE. 


MOSES E. CLAPP, 


Attorney for Defendant in error. - 


JOHN W. CARY and W. H. NORRIS, 
Attorneys for Plaintiff in error. 
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SUPREM& COURT 


OF THE 


UNITED STATES. 


THE STATE OF MINNESOTA EX REL. THE 
RAILROAD AND WAREHOUSE COMMISSION 
OF THE STATE OF MINNESOTA, 

Relator, Defendant in Nrror. 


is, 


THE CHICAGO, MILWAUKEE & ST. PAUL RALL- 
WAY COMPANY, 
it spondent, Plaintiff wn KRrror 


os 


MOTLON TO ADVANCE CAUSE. 


Now comes the defendant in error in the above en- 
titled cause and moves that said cause be advanced on 
the calendar, and assigns therefor the following reasons: 

First. ‘That a state, to-wit: the state of Minnesota, is 
a party to said cause. 

Second. ‘That said cause involves matter of general 
public interest. 

STATEMENT OF CASE. 

In 1887, the legislature of the state of Minnesota 

passed an act creating the Board of Railroad and Ware- 


house Commissioners. The act required common car- 
riers to prepare a schedule of charges for the transporta- 


tion of passengers and property, and to file the same with 
the Commission, the Commission being authorized to 
compel the carriers to change the sameif found by them 
to be unreasonable and unequal, and in such case to in- 
form the carriers in writing, recommending the tariff to 
be substituted. If, upon such recommendation being 
made, the earrier fails to make such substitution, the 
Commissioners are authorized to publish the tariff 
recommended, the law declaring it to be unlawful 
thereafter to maintain a different rate than that they 
have so fixed-and published. In August, 1887, said 
Commission recommended the tariff to be substituted by 
the plaintiff ih error for the then existing tariff upon the 
transportation of milk over the line of its railroad in the 
state of Minnesota. The plaintiff in error failed to adopt the 
tariff so recommended and the same was duly published 
by said Commission. The state then made application 
for a writ of mandamus and the alternative writ was 
issued. The piaintiff in error made returr alleging facts 
designed and tending to show that the rates theretofore 
maintained were reasonable, and that the rates recom- 
mended were unreasonable. and asked for an order 
of reference to take testimony in support of said 
return, which was refused, and upon argument 
the court directed that the writ issue as prayed 
for in the petition. The law in question is known as 
Chapter 10 of the General Laws of the state of Minne- 
sota, for the year 1887. ‘The case referred to is known 
as The State of Minnesota Ex Rel. The Railroad and 

Warehouse Commission vs. The Chicago, Milwaukee 
& St. Paul Ry Co., 38 Minn. 281. A writ of error was 
sued out in September,1S88. It will be seen that the state 
of Minnesota, the defendant in error, is the real party in 
interest, the relator having in fact no interest whatever 
in the result of the litigation. The Supreme Court of 
the state of Minnesota held that under the law in ques- 
tion there was no appeal from the recommendation of 
the Railroad and Warehouse Commission in fixing rates 
for the transportation of freight and _pas- 
sengers. The Supreme Court of that _ state 
also upheld the validity of the law, and this case involves 


the constitutionality of the law in question ilus would 
not of itself warrant the state in asling tiat the cause be 
advanced upon the calendar, but the execution of the law 
depends upon the determination of this cause. not alone 
its execution in this particular proceeding, but its exe- 
eution generally as applied to the railroad companies of 
Minnesota. ‘lwo suits brought to enjoin the Railroad and 
Warehouse Commission are already pending in the Uni- 
ted States District Court for the distrietof Minnesota; two 
judgments similar to the one at bar have been obtained 
in the Supreme Court of Minnesota, and another cas: 

known as the State of Minnesota, Ex Rel. The Railroad 
and Warehouse Commission vs. The Minneapolis 
Eastern Railway Co., has been removed to this 
court by a writ of error, and in which case the motion is 
herewith submitted to advance the same, that the two 
may be brought at the same time, and it is of vital im 

portance to the state of Minnesota that a final adjudica- 
tion of the question involved in this cause may be made 
by this court. 

We, therefore, respectfully submit that this canse 
should be advanced in preference to the civil eases be- 
tween private parties, 

MOSES KE. CLAPP, 
Attorney for Defendant in Erro: 
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THE UNITED STATES, APPELLANT, VS. RICHARD M. JONES. 1 


1 In the Court of Claims, December term, 1888. 


Ricuarp M, JoNEs 
vs. No. 16366. 
Tue UNIrep Srarzs. | 


I.— Petition.— Filed October 27, 1888. 


To the honorable the Court of Claims: 


The claimant, Richard M. Jones, respectfully represents : 

The claimant is and has beeen since 1833 a commissioner of the circuit 
court of the United States for the western district of North Carolina. As 
such commissioner he kept dockets and indexes of all cases coming before 
him from the 3d day of December, in the year 1885, to the 30th day of 
June, in the year 1886, and presented his account for the same, amounting 
to twenty-one dollars ($21), to the said court, by whom the same was duly 
approved. He also, from the 12th day of March, in the year 1884, to the 
20th day of June, in the year 1888, heard and decided on criminal charges 
against various persons charged with violating the laws of the United States, 
for which he charged at the rate of five dollars a day, there being eleven 
days, amounting in all to fifty-five dollars (355), and his account for so do- 
ing was in like manner approved by said court, but has never been pre- 
sented to the accounting officers of the Treasury, because the question re- 
lated to deciding motions for continuance, fixing amount and sufficiency of 
bail, ete., as to which the said accounting officers have ruled that they will 
not follow the decisions of this court in the cases of Harper and others 

against the United States. 
2 No other action than as aforesaid has been had on this claim 
in Congress or by any of the departments. 

The claimant is the sole owner of this claim and the only person inter- 
ested therein; and no assignment or transfer of this claim, or of any part 
thereof or interest therein, has been made. 

The claimant is justly entitled to the amount herein claimed from the 
United States, after allowing all just credits and offsets. The claimant is 
a citizen of the United States, and has at all times borne true allegiance 
to the Government thereof, and has not in any way voluntarily aided, 
abetted, or given encouragement to rebellion against the said Government ; 
and the claimant believes the facts as stated in this petition to be true. 
And the claimant claims seventy-six dollars (376) and costs. 

GEORGE A. KING, 
Attorney for Claimant. 


George A. King, being duly sworn, deposes and says: I am the attor- 
ney for the claimant in this case. [ have read the above petition, and the 
matters stated are true, to the best of my knowledge and belief. 

GEORGE A. KIN@. 


Subscribed and sworn to before me this 27 day of October, 1888. 
[SEAL. ] JOHN RANDOLPH, 
Asst Cf’, C. CG 
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2 THE UNITED STATES, APPELLANT, VS. RICHARD M. JONES. 
3 II.— General traverse.—Filed March 19, 1889. 


And now comes the Attorney-General, on behalf of the United States, 
and answering the petition of the claimant herein, denies each and every 
allegation; and asks judgment that the petition be dismissed. 

And as to so much of the said petition as avers that the said claimant 
has at all times borne true faith and allegiance to the Government of the 
United States, and has not in any way voluntarily aided, abetted, or given 
encouragement to rebellion against the said Government, the Attorney- 
General, in pursuance of the statute in such case provided, denies the said 
allegations, and asks judgment accordingly. 

Ropert A. Howarp, 
Assistant Attorney-General. 


4 -ll1.—Findings of fact and conclusions of law. 
FINDINGS OF FACT. 


This case having been heard before the Court of Claims, the court 
upon the evidence finds the facts as follows: 


I. 


The claimant has been a commissioner of the circuit court of the 
United States for the western district of North Carolina from 1883 tothe 
present time. 


Il. 


From December 3, 1885, to June 30, 1886, the claimant, as such com- 
missioner, issued warrants in 6 cases in which issue was joined and testi- 
mony taken, in 3 cases in which issue was joined, but no testimony taken, 
and in 3 cases in which issue was not joined, the defendant discharged, 
and no testimony taken, and he duly made his docket entries in each and 
all of said cases by order and authority of said court, and in’the manner 
required by its rules. 


III. 


His accounts for fees for keeping said docket were verified by oath and 
presented to said court, in presence of the district attorney, and approved 
by the court, and an order approving the same as being in accordance to 
law and just duly entered upon the records of the said court. In said ac- 
counts, as approved by the court, he was allowed a fee of $3 in each case 
where issue was joined and testimony taken ; $2 where issue was joined, 
but no testimony taken, and $1 where issue was not joined and the defen- 
dant was discharged. 


v. 


His accounts therefor were not presented to the accounting officers of 
the Treasury. 
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THE UNITED STATES, APPELLANT, VS. RICHARD M. JONES 3 
V. 


From March 12, 1884, to June 20, 1888, he also heard and decided on 
criminal charges on eleleven (11) days, for which his account at 
5 the rate of five dollars ($5) a day has been approved by said court 
but not paid; the following is the statement of what was done on 

each of said days: 


June 20, 1888, as follows: 


March 2, 1584. United Statesr. James Poterfield. For hearing and deciding 


on criminal charges in deciding on amount of bail and sufficiency thereof.... 35. 00 
March 16, 1886. United States vr. Graham Sykes. For hearing and deciding 
on criminal charges in deciding on amount of bail and sufficiency thereof... 5, 00 


March 26, 1287. United States v. Archibald Cain and others. For hearing 
and deciding on criminal charges in hearing and deciding on motion for con- 
ec enw ond cusindesenens cocens + cccces cons seceseoseeunnsedesns eens 

December 2, 1886. United States r. Buck Jetiryes. For hearing and deciding 
on criminal charges in hearing and deciding on motion for continuance.... 5. 00 

December 23, 12=6. United States r. Taylor Wedding. For hearing and de- 
ciding on criminal charges in deciding on amount of bail and sufliciency 
NONE ccs occas 00066 conens ‘ — innenes 5, OO 


5. 00 


ing on criminal charges in deciding on amount of bail and sufficiency thereof 5, 00 
January 21, l8s7. United States r. John E. Holmes. For hearing and decid- 

ing on criminal charges in hearing and deciding on motion for continuance... 5, 00 
January 22, 1887. United States r. David H. Holmes. For hearing and de- 

ciding on criminal charges, in hearing and deciding on motion for continu- 


BROS sch cc coe cease © Ces 6006 CBRbns Coeses COCCEs coenes 000608 senane Hent Hheuue o, UO 
April 2, lss7. United States r. Moore Farntt. For hearing and deciding on 
criminal charges in hearing and deciding on motion for continuance ...... 5, OO 


August 26 and 27, 1587. United States r. Thomas Graham and others. For 
hearing and deciding on criminal charges in hearing and deciding on motion 


RD 2. cco sunend snebnd 6006 64 04.00 once Mboeenpeesenelnanstesmen ee 
September 15, 18=7. United States v. John E. Holmes. For hearing and de- 
ciding on criminal charges, in hearing and deciding on motion for continu- 
BOD nde ce 60 GB 06 66 00 00 06 06 00 00 00 00 00 00 00 08 06 05 60 68 66 OHSS CEGO Se CeCe ee Ces >. OO 
THERE cone conces cone ceseee cocveses cenees caceéneceqene Gennes 4e0nes cece Te 


In 1866, a case involving the question was submitted to the Secretary 
of the Interior for his decision while he had supervisory pow¢r over such 
accounts. An opinion was given by the Assistant Secretary, in which he 
held that “ the terms, hearing, and deciding, embrace the conmissioner’s 
acts and rulings in the case, as well as the trial and determination of the 
issues of the facts, in the technical sense of those words.” 

The accounting officers appear to have followed this rule in settling 
such accounts until 1885. 


6 CONCLUSIONS OF LAW. 


The court finds that, for the six cases in which issue was joined and 
testimony heard, the claimant is entitled to $18, for the three cases in 
which issue was not joined and the defendant discharged claimant is en- 
titled to $3, for hearing cases as set forth in finding 4, $55, making in 
the aggregate the sum of $76 (seventy-six dollars). 

On the authority of Harper’s case (21 Ct. Cls. R., p. 56). 


4 THE UNITED STATES, APPELLANT, VS. RICHARD M. JONES. 
7 IV —Final judgment. 


At a Court of Claims held in the city of Washington, D. C., on the 
27th day of January, A. D. 1890, judgment was order red to be entered as 
follows: 
The court, on due consideration of the premises, find for the claimant, 
and do order, adjudge, and decree that the said Richard M. Jones do have 


and recover of and from the United States the sum of seventy-six dollars 
($76.00). 


8 V .— Defendants’ application for, and allowance of, appeal. 


From the judgment rendered in the above-entitled cause on the 27th 
day January, 1890, in favor of claimant, the defendants, by their At- 
torney-General, on the 28th day of January , 1890, make application for, 
and give notice of, an appeal to the Supreme Court of the United States. 

JoHN BB. Corton, 
Assistant Attorney-General. 


a 


Filed and allowed in open court. 
January 28, 1890. 


WiLLAM A. RICHARDSON, 
Chief Justice. 


be I, TA BO OE ET I DRT PSO: 


In the Court of Claims. 


VI. 


iar 
-~ 
- 


i i 


fi, 
he 


Eee 


Fer 


RicHArRD M. JONES 


v's. No. 16366. 
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I, John Randolph, assistant clerk of the Court of Claims, do hereby cer- 
tify that the foregoing are true transcripts of the pleadings in the above- 
entitled cause of the findings of fact by the Court, and the conclusions of 
law thereon, the judgment of the court, the application of defendants for, 
and the allowance of, an appeal to the Supreme Court of the United 
States. 

In testimony whereof [ have hereunto set my hand and affixed the seal 
of said court at Washington, this 30th day of January, A. D. 1890. 

[ SEAL. | JouN RANDOLPH, 

Assistant Clerk Court of Claims. 
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(Indorsement on cover: ) No, 1554. The United States, appellant, 
vs. Richard M. Jones. Court of Claims. Filed January 31, 1890. 
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Iu the Supreme Court of the United States, 


i OvroBer Term, 1889. 
Tuk Unirep States, APPELLANT, ) 
| rs. No. 1554. 
: Ricnarp M. Jones, 
APPEAL FROM THE COURT OF CLAIMS. 
ee 


STATEMENT AND BRIEF OF ARGUMENT FOR APPLL- 
LANTS. 


Hu the Supreme Court of the United States. 


OcTroBneR TERM, 1889. 


Tue UNITED STarTes, APPELLANT, ) 
vs. >» No. 1554. 
RicHarp M. JoNngEs. } 


APPEAL FROM THE COURT OF CLAIMS. 


STATEMENT AND BRIEF OF ARGUMENT FOR APPELLANT, 


This is an appeal from a judgment rendered by the 
Court of Claims against the United States in favor of 
Richard M. Jones for the sum of $76. 

Richard M. Jones, the claimant in the court below, has 
been since 1883 a commissioner of the circuit court of the 
United States for the western district of North Carolina. 

He presented an account to said court for docket fees — 
and indexes of all cases coming before him between the 
3d of December, 1885, and the 30th of June, 1886, 
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amounting to $21, which account was duly approved by 
the court. 

He also presented to said court an account for “ hearing 
and deciding on criminal charges ” against various persons 
charged with violating the laws of the United States be- 
tween the 12thof March. 1884, and the 20th of June, 1888, 
for which he charged at the rate of $4 a day, eleven days, 
amounting to $55, which account was also approved by 
the court. 

Neither of said accounts have been presented to the ac- 
counting officers of the Treasury. No exception is now 
taken to the judgment. of the court below for docket fees 
amounting to $21. 

This appeal has been taken by reason of the judgment 
of the court below in favor of claimant for services ren- 
dered by commissioner, as shown in Finding V (Trans., 
3). 

Such services are “deciding on amount of bail and suf- 
ficiency thereof ” in four cases, and “ deciding on motion 
for continuance” in seven cases, 

It is contained in section 847, Revised Statutes, relating 
to commissioner’s fees (inter alia), as follows: 

For hearing and deciding on criminal charges, five 
dollars a day for the time necessarily employed. 

The question presented is, whether the fixing of the 
amount and sufficiency of bail and granting a continu- 
ance are hearing and deciding within the meaning of the 
statute. 

Harper’s Case (21 C. Cls. R., 56), relied upon as au- 
thority, has never been reviewed by this court. 


ASSIGNMENT OF ERROR, 


The Court erred 

Ist. In finding a conclusion of law that claimant is en- 
titled to the sum of seventy-six ($76) dollars. 

2d. In finding that claimant is entitled to $55 for hear- 
ing and deciding, as set forth in Finding V (Tran. 3). 

3d. In rendering judgment in favor of claimant and 
against the United States for seventy-six dollars ($76). 

ARGUMENT, 

The words “ hearing and deciding on criminal charges” 
are plain and unequivocal in meaning and without ambi- 
guity. The words have application to the charges made 
and the hearing and decision thereon. ‘There must be a 
“hearing” relative to the “ charges” and a “ deciding” 
of some point relative to the “charges.” ‘The granting 
of a motion for a continuance is the deferring of “ hear- 
ing and deciding on criminal charges.” A determination 
upon the sufficiency of bail is either precedent or subse- 
quent to the “ hearing and deciding on criminal charges.” 

The approval of a commissioner’s account by a circuit 
court of the United States under the provisions of the act 
of February 22, 1875 (Supp. Rev. Stat., 145), is not a 
judicial determination of the rights of the parties. It is 
prima facie evidence that the work was done. (Turner v. 
United States, 19 C. Cls. R., 629; Wallace wv. United 
States, 116 U.S. Rt., 398.) 

It is not disputed in the case at bar that continuances 
were granted and bail taken by commissioner. His 
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power to render such service is admitted. It is recog- 
nized that a commissioner exercises functions of the highest 
importance to the administration of justice. His powers 
are fixed by law and enumerated by Mr. Justice Field in 
United States v. Schumann (2 Abb., C. Cor. L. C., 523). 

The payment of the commissioner is by prescribed fees 
and only such fees can be paid for services. 

It is not contended that for “hearing and deciding ” the 
commissioner must be employed the whole of one day, 
but if he hears and decides a number of cases on the same 
day, payment can only be allowed for one. It therefure 
follows that the payment is not only intended for the serv- 
ice, but that the “ time actually employed ” is an element to 
be considered. , 

The construction given to a statute by the executive or 
accounting officers has been held by this court to be enti- 
tled to respect. It appears that on this subject there was 
conflict of opinion. The views of the accounting officers 
of the Treasury were overruled by W. T. Otto, Assistant 
Secretary of the Interior. For a number of years pay- 
ments were made in accordance with his decision. Since 
1883 the accounting officers have required proof of the 
character of the service before making payments. The 
construction given by executive officers has, it will be 
seen, not been uniform. 

To evade the construction of the law as given by the 
accounting officers, the present suit was brought in the 
Court of Claims without any demand having been made 
on the Treasury. The case was decided by the court be- 
low in favor of claimant as coming within the decision in 
Harper's Case (21 C. Cis. R.,56). That case has not been 
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reviewed by this court. Attorney-General Black (9 Ops. 
Atty. Gen., p. 170) says: “It is plain to me that exam- 
ination of the person charged means investigation of the 
case.” 

It is submitted that the words “ hearing and deciding 
on criminal charges” do not include taking “ bail” and 
“ continuing ” cases. 

Respectfully, 
Joon Bb. Corron, 
Assistant Attorney-General. 
F. P. DEWEEs, 
Assistant Attorney. 
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Brief for Appellee. 


1. STATEMENT OF THE CASE. 
The appellant’s statement of the case is not contested. 
2. Brier or ARGUMENT. 


As to the $21 docket fees included in the judgment there 
is no controversy, as they are covered by the decisions of 
this Court in //nited States v. Wallace, 116 U.S. 398, and 
United States v. AKunor, 128 U.S. 230. 

The only question is in regard to the #55 per diems 
“for hearing and deciding on criminal charges.” Isa 
Commissioner entitled to his per dem when he hears and 
decides a question arising in the case, involving the exer- 
cise of his judicial judgment and discretion, even though 


2 
upon the day for which the fee is claimed no witnesses 
are examined, nor any decision made on the merits of the 
charge ? 

The question is not a new one in either the Departments 
or the Courts. In 1866, a case involving the question was 
submitted to the Secretary of the Interior for his decision 
while he had supervisory power over such accounts (9 
Stat. 395). An opinion was given by the Assistant Sec- 
retary, in which he held that “the terms, ‘ hearing’ and 
‘deciding, embrace the Commissioner’s acts and rulings 
in the case, as well as the trial and determination of the 


issues of [the | fact|s] in the technical sense of those words ” 
(Finding VI, p. 3 of Record.) From this decision (though 


published only in pamphlet form) I beg leave to make the 
following further extracts, the Attorney-General making 


ho objection thereto ; 


“A party arrested upon a warrant and brought before 
the commissioner may unquestionably make objection to 
the validity or regularity of the proceedings before he is 
required to plead to the charge. It is the duty of the ex- 
amining officer to decide upon the objection. A motion 
may be thereafter made for a continuance or postpone- 
ment of the hearing on account of the absence of witnesses 
or other good cause. ‘This involves a decision of a point 
of law. It is not, I admit,a determination of the question 
of the probable guilt of the accused, but of a question 
arising in the Investigation of the *‘ criminal charge, the 
proper ruling of which may be important to the parties. 
I am clearly of opinion that a just construction of the act 
will allow a commissioner his per diem for every day that 
he is necessarily employed in determining a case after the 
accused party shall have been arrested and brought be- 
fore him. 

“Where a party has been committed by a commissioner 
in default of bail, and is subsequently brought before him 
and gives bail, | am also of opinion that he may be al- 


lowed his per diem. If the offense is bailable, the aceused 
has a right to enter with sufficient sureties into a recogni- 
zance for his appearance, The sureties may be required 
to justify, and upon their sufficiency the commissioner 
must adjudge.” 


This rule was followed 1y the accounting officers in 
settling such accounts until 1585 (Finding VI, p. 3), when 


the practice was changed. 

The first case in which this question came before the 
Court of Claims was /lurper v. United States, 21 C. Cis. 
56, decided on the 25th of January, ISS6, the following 
extracts from which sufficiently show the character of the 
decision of the Court (pp. 58, 59); 


“Without intending to lay down a rule which should 
govern all cases, the court is of opinion that acts merely 
clerical, or for which special fees are allowed, should not 
entitle the commissioner to the daily compensation ; but 
acts upon which counsel ought to be heard, if desired, 
which necessitate some investigation and decision, such as 
determining whether the complaint is of a nature to con- 
stitute an offense for which the party can be criminally 
held, whether a continuance should be cranted when re- 
quired by one of the parties, nnd in such case the amount 
and sufficiency of bail come within the terms ‘ for hearing 
and deciding on criminal charges, and the daily compen- 
sation should be allowed. 

“The duties performed on the twenty-two days involved 
the hearing of counsel, the partial investigation of the 
charges, deciding the propriety of it continuance, and 
the: amount and sufficiency of bail. The preper dis- 
charge of these duties, in the opinion of the court, 
entitles the commissioner to the fee prescribed ‘for 
hearing and deciding on criminal charges. (9% Opinions, 
170: Wellaces Case, 20 C. Cls. R. 273, affirmed by the 
Supreme Court, 116 U.S. BR. 398 ; Waters’ Case, ante, p. 
30, and Jones’ Cause, ante, p. 1.” ) 
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The same question again came up before that Court in 
Reavesies v. United States, 23 C. Cls. 299, item 1, decided 
on the 7th of May, 1888, and the same decision was ren- 
dered without explanation of its grounds. 

It again arose in /ves v. United States, 24 C. Cls. 363, 
decided April 22, 1889, in which charges similar to those 
made in the present case, for hearing and deciding on mo- 
tions for continuance, and questions of amount and suffi- 
ciency of bail, were allowed on the authority of the pre- 
vious adjudications of that Court. 

The question again arose in the present case, decided 
on the 27th of January, 1890, and which was immediately 
appealed to this Court. 

[t is submitted that the construction placed upon the 
statute by the Secretary of the Interior in 1866, and con- 
sistently followed by the accounting officers for 17 years, 
or until 1883, was correct. To ascertain the nature of the 
“ hearing and deciding ” contemplated by those terms, as 
used in section 847 of the Revised Statutes, it is necessary 
to refer to section 1014, where we tind it stated as follows : 


“ For any crime or offense against the United States, the 
offender may by any Justice or Judge of the United States, 
or by any Commissioner of «a Circuit Court to take bail, or 
by any Chancellor, Judge of a Supreme or Superior Court, 
Chief or First Judge of Common Pleas, Mayor of a city, 
Justice of the Peace, or other Magistrate, of any State 
where he may be found, and agreeably to the usual mode 
of process against offenders in such State, and at the ex- 
pense of the United States, be arrested and imprisoned or 
bailed, as the case may be, for trial before such Court of 
the United States as by law has cognizance of the offense. 
Copies of the process shall be returned as speedily as may 
be into the Clerk’s Office of such Court, together with the 
recognizances of the witnesses for their appearance to tes- 
tify in the case.” 


» 


The powers and duties of a United States Commissioner 
are thus defined by the Cireuit Court of the United States 
for the District of California, in (/n/fed/ States v. Schumann, 
2 Abb. U.S. 523, 525, opinion by Mr. Justice Field : 


“ He is thus made a magistrate of the Government, ex- 
ercising functions of the highest importance to the admin- 
istration of justice. He is an examining and committing 
magistrate, bound to hear all complaints of the commission 
of any public offense against the laws of the United States 
in his district, to cause the offender to be arrested, to ex- 
amine into the matters charged, to summon witnesses for 
the Government and for the accused, and to commit for 
trial or to discharge from arrest according as the evidence 
tends or fails to support the accusation. For the faithful 
discharge of his duty in these particulars he alone is ac- 
countable. He has no divided responsibility with any other 
officer of the Government, nor is he subject to any other's 
eontrol.” 


In the eourse of these examinations, and as incidental 
thereto, and a part thereof, the Commissioner has power 
to grant continuances from day to day, and to take bail 
from prisoners for their appearance at the day of adjourn- 
ment, or in default of bail, to commit them for further 
hearing. In United States v. Pundlett, 2 Curt. C. C. 41, 
46, it was said by Mr. Justice Curtis, holding the United 
States Circuit Court for the District of New Hampshire : 


“The Commissioner also had power to make an order 
to adjourn to a more conventent place for the purpose of 
hearing the complaint. This power is incident to the 
power to hear and determine.  [t includes adjournments 
both of time and place.” And (p. 47) “The power to 
adjourn is incident to the power to hear and determine.” 


Frequently interlocutory proceedings of this character 
present points of importance and perplexity hardly, if 


all, inferior to those arising on the merits of the case. 
Hardly a week of the term of this Court passes without 
the question being presented in one of more cases, whether 
they shall be advanced for immediate hearing, or continued 
from term to term to await the hearing of other cases. 
There is a “ hearing and deciding” in all such cases, even 
though the merits be but indirectly involved. Questions 
of continuance are in all courts of justice frequently con- 
tested. Nowhere are they of more importance than in 
these criminaf proceedings before United States Commis- 
sioners, involving as they do, on one hand the possibility 
of incarcerating an innocent man for a number of days, 
and on the other, the chance of letting a dangerous crimi- 
nal loose upon the community. As was aptly said in a 
case in the Cireuit Court for the Southern District of New 


York : 


“The conduct of the inquiry.is committed to a sworn 
public officer, and his power to grant adjournments, at the 
instance of either purty, is unquestionable. Often, it 1s 
indispensable to a just inquiry, and may often be neces- 
Sary for the protection of the accused from an unfounded 
charge. The Commissioner must exercise a just and rea- 
sonable discretion on that subject. The ends of justice, on 
the one band, and the rights of the accused, on the other, 
cannot otherwise be preserved. | In re Me Donnell, 1] 
Blatch. 79, 100. 


So also. In re Wada , 16 ed. Rep. oo. the same court 
discussing the powers of a United States Commissioner in 


an extradition case, said: 


“ His refusal to grant an adjournment to enable the ac- 
cused to procure depositions from England to show an 
alibi, was under the circumstances a legitimate erercise of 
discretion.” 
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Again, too, it may be suggested that inasmuch as sec- 
tion 1014. above cited. requires all proceedings before 
United States Commissioners in each State to be taken 
“agreeably to the usual mode of process against offenders 
in such State,” it may be material to inquire into the pow- 
ers of magistrates under the laws of North Carolina, in 
which State the Commissioner in the present case acted ; 
for it was held by Mr. Justice Curtis in (/nited States v. 
Rundlett, 2 Curt. C. C. 41, 43, 44, above cited, that 
it was the intention of Congress, by the use of these 
words, ‘to assimilate all the proceedings in holding ae- 
cused persons to answer before a Court of the United 
States to the proceedings had for similar purposes by the 
laws of the State where the proceedings should take place.” 
On this point aw very able opinion lists been rendered by 
the United States District Court for the Western District 
of North Carolina, in (asted States v. Harden, 10 Fed, 
Rep. 802, the opinion being by Judge Dick, whose long 
and distinguished service not only upon the Federal Bench, 
but also as a State Judge prior to his present appoimt- 
ment as United States District Judge, renders him peeu- 
liarly qualified to speak with authority on this subject- 
After citing the statutes of the State upon the subject of 
preliminary examinations of persons accused of crime, he 
adds, p. S04: 


“These imperative duties necessarily confer upon the 
mavistrate the power of continuance to a future day.” 


He also holds that a United States Commissioner—-ex- 
ercising the same authority in this respect tS i justice of 
the peace of the State—may take bail from a prisoner 
for his appearance at a future day, or in default thereof, 
may commit him to prison. 
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If can hardly be supposed that Congress intended such 
services to be performed gratuitously. Commissioners, 
like Clerks of Court, but unlike Marshals and District At- 
torneys (Rey. Stat. $$ 770, 781), receive no regular salaries 
whatever for extra services over and above those covered 
by the fee bill; and the theory upon which they are 
compensated is that of paying them specifically for each 
particular act of service. In re Clerks’ Charges, 5 Fed. 
Rep. 540; 6 Opin. Atty. Gen. 58. 

Still less can it be supposed that it was the duty of the 
Commissioner in every case to proceed at once without 
entertaining any question of continuance to the examina- 
tion and decision of the case on its merits, regardless of 
all consideration of the requirements of public justice, or 
of the rights of the accused. And yet the rulings made 
by the accounting officers would compel him to do so upon 
penalty of losing all compensation for his time and services 
for the day if he did not. 

So, too, in regard to hearings had and decisions made 
by the Commissioner upon the amopnt of bail to be re- 
quired in any given case, and upon the sufficiency of the 
sureties offered in such cases. The question of amount 
and sufficiency of bail is a judicial one. involving discre- 
tion and judgment of the highest character. Clawson v. 
United sates, 115 U.S. 148. Upon such questions coun- 
sel have the right to be heard, and the decision of the 
Commissioner is an exercise of judicial power. It is a 
“* hearing and deciding on criminal charges ~ within the fair 
meaning of the words. 

The equivalent terms, to “ hear” and “ determine,” have 
been held to embrace all the proceedings, from the ar- 
ratgniment to the sentence. Commonwealth v. Hardy, 2 
Mass. 305. 


The words “ time necessarily employed.” as used in the 
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statute, do not import an absolute physical necessity. As 
was said by this Court in the Legal Tender Case, 110 U.S. 
421, 440, with reference to that clause of the Constitution 
giving Congress power “to make all laws which shall be 


necessary and proper,” ete. 


“ By the settled construction and the only reasonable 
interpretation of this clause, the words ‘necessary and 
proper’ are not limited to such measures as are absolutely 
and indispensably necessary, without which the powers 
granted must fail of execution; but they include all ap- 
propriate means which are conducive or adapted to the 
end to be accomplished, and which in the judgment of 
Congress will most advantageously effect it.” 


The decision of the Court of Claims in //arper v. United 
States, 21 C. Cls. 56, on the suthority of which the judg- 
ment in the present case was rendered, has been cited and 
approved by the United States District Court for the Dis- 
trict of Maine, in Pdand v. United States, 36 Fed. Rep. 
671. 676. and the United States District Court for the 
Northern District of Georgia, in /Lririn v. United States, 
37 Fed. hep. 470, 479. and virtually followed, though not 
express) cited, by the United States District Court for 
the Northern District of [linois in //oyae v. United States, 
38 Fed. Rep. 542, 45. 

The contemporaneous construction consistently civen 
to this statute for 17 years Ibs the Executive Departments 
of the Government charged with its execution, as set forth 
in inding Vi. ))- > of Reeord, Is it circumstance of the 
greatest importance in the decision of this case. In United 
States v. Moore, 95 U.S. 760, 763, it is said: 

“The construction given to a statute by those charged 


with the duty of exccuting it 1s always entitled to the most 
respectful consideration, and ought not to be overruled 
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without cogent reasons. Aiddwards vy. Darby, 12 Wheat. 
210: linited States v. Th Nflittle Bank or North Cuvrolina. 
6 Pet. 29: United States v. MeDaniel, 7 id. 1. The offi- 
cers concerned are usually able men, and masters of the 
subject. Not unfrequently they are the draftsmen of the 
laws they are afterwards called upon to interpret.” 


The same principles were reaffirmed by this Court in 
Iluhn ve. United States, LOT U.S. 406; Fire Per Cent. 
Cuses, 110 U.S. 471, 484: Brown v. UJnited States, 1138 
U.S. 571; United States v. (711,120 U.S. 182; United 
States v. Johnston. 124 U.S. 236; and Lobertson v. Down- 
ing, 127 U.S. 607, 615. 

Granting that the statute is upon its face doubtful, this 
consic ration alone should be conclusive in favor of the 
claimant. 

The judgment of the Court of Claims should be affirmed. 

GEORGE A. KING, 
Attorney for Appellee. 


y LT 
p ¥|7 


) 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 18809. 


No. 1113. 


eo eR ne ee 


THE MINNEAPOLIS EASTERN RAILWAY COMPANY, 
PLAINTIFF IN ERROR, 


US. 
THE STATE OF MINNESOTA ex ret. THE RAILROAD 


AND WAREHOUSE COMMISSION OF THE STATE OF 
MINNESOTA. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF MINNE- 
SOTA. 


FILED MARCH 16, 1889. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1889. 


No. 1113. 


THE MINNEAPOLIS EASTERN RAILWAY COMPANY, 
PLAINTIFF IN ERROR, 


US. 


THE STATE OF MINNESOTA ex rev. THE RAILROAD 
AND WAREHOUSE COMMISSION OF THE STATE OF 
MINNESOTA. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF MINNE- 
SOTA. 


. 
INDEX. 

Original. Print 
Application for writ of mandamus iinganan oe | 
Order erantiag Writ ...<<<coss=- diilemubeinipdiniaiinion sini aia i) 5 
Alternative writ of mandamus __.. _-. ae : , 10 tj 
Return to alternative writ of mandamus__-_- eth sania 17 10 
Order for continuance ..__._..__.~ PEE HET ane na sa 27 1 
Minutes of proceedings -...........- i adalat —— 29 7 
Docket entries _____- NORE oe RI neko eae Sone 3 is 
Opinion pceaniiies Aa eee am ;' lala $2 Is 
Order for judgment nevtnlinmaies aiid oe | O4 iY 
NORE 0 BO COU .n nite ssc nisisitinstn ba thicniianidils éeminnsn sonal 3H 1 
I inc seine dudes dala ;, | 38 “0 
TE RR ee OE wlan ‘ wuiiitaleni 1 22 
_. , £ Seer abliielads , ois ; 5 os 
i satiate is 24 
Proof of service of citation ........_-_-- eee i 49 . > 
Clerk’s certificate ilies SP eS 50 "4 


Jupp & DETWEILER, PRINTERS, WASHINGTON, AUGUST 2. ITR89. 


sown BTNN. 3 


M. FE. R’Y CO. VS. STATE MINN, EX REL. R. R. & W. COM., STATE MINN, 1 


] Copy. 
State of Minnesota, Supreme Court. 


STATE OF MINNESOTA ex rel. THE RAILROAD AND WARE- ) 
HOUSE COMMISSION OF THE STATE OF MINNESOTA, Re- | 
\ 


lator 
; - 
- 5681. 
against : 
THe MINNeEApOoLIS Eastern Rattway Company, Re- 
spondent. J 


Application for Writ of Mandamus. 


Moses E. Clapp, attorney general; Morrison, Flannery & Cooke, 
attorneys for relator. 

Miled January Sth, 1889. 

J. D. JONES, Clerk. 
2 State of Minnesota, Supreme Court. 
STaTE OF MinNesora ex rel. Toe RAILROAD AND WAREHOUSE Com- 
MISSION OF THE STATE OF MinNNesora, Relator, 
against 
Tue MINNEAPOLIS Eastern RAiLway Company, Respondent. 


To the supreme court of the State of Minnesota: 


The Railroad and Warehouse Commission of the State of Minne- 
sota, by Moses E. Clapp, attorney general of said State, hereby makes 
application to the supreme court of the State of Minnesota for a writ 
of mandamus, to be issued by a judge of said court and directed to 
the Minneapolis Eastern Railway Company, to compel the said rail- 
way company to comply with the recommendations made to such 
company by said commission to change its tariff rates for handling 
or switching cars within the limits of the city of Minneapolis and 
to substitute therefor the tariff recommended by said commission 
and to adopt the rates declared by such commission to be equal and 
reasonable for such services, and as ground for such writ the said 
commission hereby relates and causes the court here to understand 
and be informed that the Railroad and Warehouse Commission 
of the State of Minnesota, relator herein, during all the time 
o hereinafter mentioned has been composed of three commis- 

sioners, consisting of Horace Austin, the chairman thereof ; 
John L. Gibbs, and’ George L. Becker, who were each duly appointed 
as such by the Governor of said State, and who, prior to the times 
hereinafter mentioned, each duly qualified and entered upon the 
duties of his said office, under and pursuant to the provisions of 
chapter ten of the General Laws of the State of Minnesota for the 
vear 1887; that E.S. Warner is and during all the times herein- 
after mentioned has been the secretary and A. K. Teisberg is and 
during all of said time has been the clerk of said commission, each 
duly appointed, qualified, and acting as such; that said commission 
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is empowered, authorized, and directed by said act of the Legisla- 
ture, in case such commission shall at any time find that any part 
of the tariff of rates, fares, charges, or classification compiled and 
published, as therein provided, by any common carrier subject to 
the provisions of said act are unequal or unreasonable, to compel 
such common carrier to change the same and adopt such rate, fare, 
charge, or classification as said commission shall declare to be equal 
and reasonable, of which such common carrier shall be informed in 
what respect such tariff rates, fares, charges, or classification are un- 
equal and unreasonable, and to reeommend what tariff shall be sub- 
stituted therefor; that by the terms of said act such common carrier 
is subject to the writ of mandamus to be issued by a judge of your 
honorable court, upon application of tne commission, to compel the 
compliance with the recommendation of said commission, if the 
common carrier refuse or neglect to carry out the same; that the 
Minneapolis Eastern railway is and during all the times hereinafter 
mentioned has beet a railroad corporation duly created and organ- 
ized, and as such operating one or more lines of railway within the 
city of Minneapolis, in the State of Minnesota, and is and has been 
during all said time a common carrier engaged in the transporta- 
tion of freight and property by rail within the limits of the city of 
Minneapolis, in the State of Minnesota, and more particularly bas 

during all said time been engaged in the business of handling 
t and switching cars over its line or lines of railroad within 

the limits of said city of Minneapolis; that said Minneapolis 
Eastern Railway Company, as such common carrier, enjoys the 
right to conduct its business within the State of Minnesota, subject 
to the provision of section 4 of article 10 of the constitution of the 
State of Minnesota, and is bound to carry minerals, agricultural 


and other productions of manufacturers on equal and reasonable 
terms; that prior to the 7th day of July, 1887, the said Minneapolis 
Eastern Railway Company had and maintained in force a schedule [ 
of their tariff on rates within the said city of Minneapolis as follows: 
For handling and switching empty cars over its line of railways 


within the limits of the city of Minneapolis, $1.25 per car; for hand- 
ling and switching loaded ears over its lines of railway within tlie 
city of Minneapolis, $1.50 per car; and that prior thereto such 
schedule of rates had been published by said railroad company ; 
that on the 7th day of July, 1887, said commission found that said : 
schedule of rates above set forth more specifically was unequal and 
unreasonable, and that on said 7th day of July, 1887, said commis- 
sion did inform said railway company in what respect such tariff 
of rates was unequal and unreasonable, and did then and there ree- 
ommend what tariff should be substituted therefor: that such 
finding of the commission and recommendation was and is in the 
words and figures following, to wit: 
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STATE OF MINNESOTA, OFFICE OF 
BoARD OF RAILROAD AND WAREHOUSE COMMISSIONERS. 
Sr. Pau, Aug. 2, 1887. 


Whereas, at a regular meeting of the Railroad and Warehouse 
Commission of the State of Minnesota, held at the office of said com- 
mission in the city of St. Paul, in said State, on the 7th day of July 
last, and pursuant to sec. 8 of an act entitled “ An act to regulate 
common carriers,and creating the Railroad and Warehouse Com- 
mission of the State of Minnesota, and defining the duties of such 

commission in relation to common carriers,” approved March 
O 7th, 1887, a notice or order was then and there made and 

issued by said commission and duly served upon you, of 
which the following is a copy, namely : 

Whereas all railroad companies owning or operating terminal or 
switching facilities at or within the city of Minneapolis, in said- 
State, with the exception of the Chicago, Milwaukee and St. Paul 
Railway Company, pursuant to subdivi ision (d) of section S of an 
act entitled “ An act to regulate common carriers, and creating the 
Railroad and Warehouse Commission of the State of Minnesota, and 
defining the duties of such commission in relation to common 
carriers,’ approved March 7th, 1887, have filed with this commis- 
sion copies of their several sche dules of rates and ch: arges for switch- 
ing carson their respective tracks at and within said city; and 
whereas it appears from said schedule that the rates and charges 
made by said companies vary from twenty-five cents per car for 
empty cars to two dollars per car for loaded cars; aud whereas 
said commission, after due and careful inquiry and consideration, 
do find that each and every charge in excess of one dollar per car 
for switching within the limits of said city of Minneapolis is un- 
reasonable and an excessive compensation for the service performed : 
Now, therefore, it is ordered and determined by this COMMISSION, 
pursuant to the authority in them vested by the aforesaid legisia- 
tive act, that all such schedules be changed by striking therefrom 
all charges or rates in excess of one dollar per car for the swite hing 
or transfer thereof, and insert in room of the words or figures 
stricken out the word one dollar or the appropriate sign aul ligure 
theretor. 

It is the object and purpose of this order Lo establish one dollar 
as the maximum charge for the switching or transfer of any car at 
or within the limits of said city without regard to distance or the 
kind of goods with which the car so switched or transferred may be 
loaded. 

And whereas, by the subsequent action of said commission, of 
which said action you were duly notified by order of the commis- 

sion, the said order or nutice should not take elfect or be con- 
, sidered to be of binding force upon you until the fifteenth 
day of said month; and whereas yeu have neglected and re- 
fused for more than ten days after and since the fifteenth day of 
July last to substitute such tariff of rates or charges or to adopt the 


4 THE MINNEAPOLIS EASTERN RY CO. VS. 


same as recommended and directed by said commission, as in and 
by said notice and order you were recommended and required to 
do,and do still so neglect and refuse; now, therefore, we, the said 
commission, do hereby publish and declare the said tariff of rates, 
namely: One dollar per car for the switching or transfer of any 
loaded car by you within the limits of the said city of Minneapolis 
as and to be the legal, equal, and reasonable charge for such switch- 
ing or transfer of cars by you, and that the same is now in force 
and effect in place of the charges and rate of compensation by you 
heretofore charged for such service. 

You, the said railway company, vour agents, and employees, will 
act accordingly or answer for a violation of the section and act to 
which reference is above made. 

By order of the commission : 

| SEAL. ] E. S. WARNER, Secretary. 


That said railway company, the respondent herein, did neglect 
and refuse for ten days after notice thereof to substitute such tariff 
of rates and to adopt the same as recommended by the commission, 
and that thereupon said commission did immediately duly post and 
publish such tariff of rates so by them declared to be equal and 
reasonable; that said common carrier, the respondent herein, has 
at all times neglected and refused to carry out such recommenda- 
tions so made, published, and posted by said commissioners afore- 
said ; that said common carrier still continues to charge and collect 
the rates herein first specified as the schedule tariff of rates for 
handling and switching cars over its line of railway within the 
limits of said city of Minneapolis, and that there is no plain, 
speedy, or adequate remedy in the ordinary course by law. 

Wherefore the Railroad and Warehouse Commission of 

7 the State of Minnesota prays that the alternative writ of 
mandamus may be issued out and under the seal of the su- 

preme court of the State of Minnesota, directed to the Minneapolis 
Eastern Railway Company, commanding said Minneapolis Eastern 
Railway Company, immediately upon the receipt of a copy of Said 
writ, to comply with the requirements of the recommendation or 
order made by the Railroad and Warehouse Commission of the 
State of Minnesota, being the recommmendation hereinbefore set out 
at length, and to change its tariff of rates and charges for the 
handling and switching of cars over its line of railways in the said 
city of Minneapolis, and to substitute therefor the tariff recom- 
mended, published, and posted by the said Railroad and Warehouse 
Commission, being the tariff specified in the recommendation here- 
inbefore set out at length, and to adopt in lieu of the charges here- 
tofore made the ratesand charges therein declared by said commis- 
sion to be equal and reasonable for the handling and switching of 
cars over its lines of railway within said city of Minneapolis, or to 
show cause before said court, at the time and place to be specified 
in said writ, why said company, the respondent herein, has not 
done so, and that said respondent then and there make return to 
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said writ, with its eertificate on said return of having done as it 1s 
commanded. 

In testimony whereof the Railroad and Warehouse Commission 
of the State of Minnesota has caused this application to be signed 
by its chairman and the official seal thereof to be affixed this 31st 
day of December, A. D. 1858. 

HORACE AUSTIN 


STATE OF MINNESOTA, | 


’ 4 88 e 
County of Ramsey, J 


Horace Austin, being first duly sworn, deposes and says that he 
is the chairman of the Railroad and Warelouse Commis- 
8 sion of the State of Minnesota; that he has read the foregoing 
, application and knows the contents thereof, and that the 
same is true to the best of his knowledge, information, and belief. 


HORACE AUSTIN. 


Subscribed and sworn to before me this 3lst day of December, 
1888. . 
[ NOTARIAL SEAL. ] W. Hl. ANGELL, 
Notary Public, Minn. 


9 (Copy.) 
5681. 
State of Minnesota, Supreme Court. 


SrTaTée OF MINNESOTA ec rel. THe RAILROAD AND WAREHOUSE Com- 
MISSION OF THE STATE OF MinnNesora, Relator, 
against 
Tne Minnearoiis Eastern Raitway Company, Respondent. 


Alternative writ of mandamus. 


The application for the within writ having been made and filed 
in this court by the Railroad and Warehouse Commission of the 
State of Minnesota, the court hereby allows said writ and designates 
the 15 day of Jan., 1859, at 10 o'clock in the forenoon, as the return 
day thereof, and directs that the said writ be served on the Minne- 
apolis Eastern Railroad Company by exhibiting the said writ and 
its endorsement to John 8. Pillsbury, the preside nt of said company, 
and by delivering to and leaving with him a true and correct copy 
of said writ and of the allowance thereof and of this order and di- 
rection of the court endorsed thereon at least 4 days before the return 
time. 

JAMES GILIILLAN, 
Chief Justice. 


Dated January 8, 1889. MOSES E. CLAPP, 
Attorney General. 


Filed Jan’y 10th, 1889. 
D. JONES, Clerk. 
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10 State of Minnesota, Supreme Court. 


SraTeE OF Minnesota ex rel. Toe RAILROAD AND WAREHOUSE Com- 
MISSION OF THE STATE OF MinNeEsoTA, Relator, 
against 
Tue Minnearoris Eastern Rartway Company, Respondent. 


The State of Minnesota to the Minneapolis Eastern Railway Com- 
pany, Greeting: 

Whereas the Railroad and Warehouse Commission of the State of 
Minnesota, by Moses E. Clapp, attorney general of said State, has 
made application to this court for a writ of mandamus to compel the . 
Minneapolis Eastern Railway Company to comply with the recom- 
mendations made said company by said commission tochange its tariff 
of rates for handling or switching cars within the limits of the city of 
Minneapolis, which tariff of rates said commission finds to be un- 
equal and unreasonable, and to substitute therefor the tariff recom- 
mended by said commission and to adopt the rates declared by said 
commission to be equal and reasonable, which said application is 
now on file in this court; and 

Whereas it appears by said application, and we are given here to 
understand and be informed thereby, that the Railroad and Ware- 

house Commission of the State of Minnesota, relator herein, 
1] during all the time hereinafter mentioned, has been com- 

posed of three commissioners, consisting of Horace Austin, 
the chairman thereof, John L. Gibbs, and George L. Becker, who 
were each duly appointed as such by the Governor of said State, and 
who, prior to the times hereinafter mentioned, each duly qualified 
and entered upon the duties of his said office, under and pursuant 
to the provisions of chapter ten of the General Laws of the State of 
Minnesota for the year 1887; that FE. S. Warner is and during all 
the times hereinafter mentioned has been the secretary and A. Kk. 
Teisberg is and during all of said time has been the clerk of said 
commission, each duly appointed, qualified, and acting as such; that 
suid commission is empowered, authorized, and directed by said act 
of the Legislature, in case such commission shall at any time find 
that any part of the tariff of rates, fares, charges, or classification 
compiled and published as therein provided, by any common car- 
rier, subject to the provisions of said act, are unequal or unreason- 
able, to compel such common carrier to change the same and adopt 
such rate, fare, charge, or classification as said commission shall de- 
clare to be equal and reasonable, of which such common carrier 
shall be informed in what respect such tariff rates, fares, charges, or 
classification are unequal and unreasonable, and to recommend what 
tariff shall be substituted therefor; that by the terms of said act such 
common carrier is subject to the writ of mandamus, to be issued by 
a judge of your honorable court upon application of the com- 
mission, to compel the compliance with the reeommendation of said 
commission, if the common carrier refuse or neglect to carry out the 
same; that the Minneapolis Eastern railway is and during all 
the times hereinafter mentioned has been a railroad corporation, 


-- 
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duly created and organized as such, operating one or more lines of 
railway within the city of Minneapolis, in the State of _Minne- 
sota, and is and has been during all said time a common 
‘arrier engaged in the transportation of freight and prop- 
erty by rail within the limits of the city of Minneapolis, in 
the State of Minnesota, and more particularly has during 

all said time been engaged in the business of handling 
12 and switching cars over its line or lines of railroad within 

the limits of said city of Minneapolis; that said Minneapolis 
Eastern Railway Company, as such common carrier, enjoys the 
right to conduct its business within the State of Minnesota, subject 
to the provision of section 4 of article 10 of the constitution of the 
State of Minnesota, and is bound to carry minerals, agricultural 
and other productions of manufacturers on equal and reasonable 
terms; that prior to the 7th day of July, 1887, the said Minneapolis 
Eastern Railway Company had and maintained in force a schedule 
of their tariff on rates within the said city of Minneapolis as follows : 
For handling and switching empty cars over its lines of railways 
within the limits of the city of Minneapolis, $1.25 per car; for hand- 
ling and switching loaded cars over its lines of railway within the 
city of Minneapolis, $1.50 per car; and that prior thereto such 
schedule of rates had been published by said railroad company ; 
that on the 7th day of July, 1887, said commission found that said 
schedule of rates above set forth more specifically was unequal and 
unreasonable, and that on said 7th day of July, 1887, said commis- 
sion did inform said railway company in what respect such tariff of 
rates was unequal and unreasonable, and did then and there recom- 
mend what tariff should be substituted therefor; that such finding 
of the commission and recommendation was and ts in the words 
and figures following, to wit: 


STATE OF MINNESOTA, OFFICE OF 
BoARD OF RAILROAD AND WAREHOUSE COMMISSIONERS, 
, Str. Paun, Aug. 2, 1887. 

Whereas, at a regular meeting of the Railroad and Warchouse 
Commission of the State of Minnesota, held at the office of said 
commission, in the city of St. Paul, in said State, on the 7th day of 
July last, and pursuant to see. 5 of an act entitled “An act to repu- 
Jate common earriers and creating the Railroad and Warehouse 
Commission of the State of Minnesota, and defining the duties of 

such commission in relation to common carriers,” approved 
13 March 7th, 1887, a notice of order was then and there made 

and issued by said commission and duly served upon you, of 
which the following is a copy, namely : 

Whereas all railroad companies owning or operating terminal or 
switching facilities at or within the city of Minneapolis, in said 
State, with the exception of the Chicago, Milwaukee and St. Paul 
Railway Company, pursuant to subdivision (d) of seetion 8 of an aet 
entitled “An act to regulate common carriers and creating the Rail- 
road and Warehouse Commission of the State of Minnesota, and de- 
fining the duties of such commission in relation to common car- 
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riers,” approved Marah 7th, 1887, have filed with this commission 
copies of their several schedules of rates and charges for switching 
cars on their respective tracks at and within said city ; and whereas 
it appears from said schedule that the rates and charges made by 
said companies vary from twenty-five cents per car for empty cars 
to two dollars per car for loaded cars; and whereas said commis- 
sion, after due and careful inquiry and consideration, do find that 
each and every charge in excess of one dollar per car for switching 
within the limits of said city of Minneapolis is unreasonable and an ’ 
excessive compensation for the service performed: Now, therefore, 
it is ordered and «determined by this commission, pursuant to the 
authority in them vested by the aforesaid legislative act, that all 
such schedules be changed by striking therefrom all charges or 
rates in excess of one dollar per car for the switching or transfer 
thereof and insert in room of the words or figures stricken out the 
word one dollar or the appropriate sign and figure therefor. 

It is the object and purpose of this order to establish one dollar as 
the maximum charge for the switching or transfer of any car at or 
within the limits of said city without regard to distance or the kind 
of goods or merchandise with which the car so switched or trans- 
ferred may be loaded. 

And whereas, by the subsequent action of said commission, of 

which said action you were duly notified by order of the 
14 commission, the said order or notice should not take effect 

or be considered to be of binding force upon you until the 
fifteenth day of said month; and whereas you have neglected and _ 
refused for more than ten days after and since the fifteenth day of 
July last to substitute such tariff of rates or charges or to adopt the 
same as recomimended and direeted by said commission, as in and | 
by said notice and order you were recommended and required to do, 
and do still so neglect and refuse: Now, therefore, we, the said com- 
mission, do hereby publish and declare the said tariff of rates, 
namely, one dollar per car for the switching or transfer of any loaded 
car by you within the limits of the said city of Minneapolis, as and 
to be the equal and reasonable charge for such switching or transfer 
of cars by you, and that the same is now in force and effect in place | 
of the charges and rate of compensation by you heretofore charged 
for such service. 

You, the said railway company, your agents and employes, will 
act accordingly or answer for a violation of the section and act to 
which reference is above made. 

By order of the commission : i 

[| SEAL. ] E. S. WARNER, Secretary. 


That said railway company, the respondent herein, did neglect 
and refuse for ten days after notice thereof to substitute such tariff 
of rates and to adopt the same as recommended by the commission, 
and that thereupon said commission did immediately duly post and 
publish such tariff of rates so by them declared to be equal and 
reasonable; that said common carrier, the respondent herein, has at 
all times neglected and refused to carry out such recommendation 
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so made, published, and posted by said commissioners aforesaid ; 
that said common carrier still continues to charge and collect the 
rates herein first specified as the schedule tariff of rates for handling 
and switching cars over its line of railway within the limits of said 
city of Minneapolis, and that there is no plain, speedy, or adequate 
remedy in the ordinary course by law: 
Now, therefore, we, being willing that full and speedy jus- 
15 tice be done in this behalf, do command you, the Minneapolis 
& Eastern Railway Company, that, immediately after a re- 
ceipt of a copy of this writ served upon you, you comply with the re- 
quirements of the recommendation and order made on the 2d day 
of August, 1887, by the Railroad and Warehouse Commission of the 
State of Minnesota, being the order set out at length in said appli- 
cation and hereinbefore recited, and that you change your tariff of 
rates and charges for handling and switching cars within the limits 
of the city of Minneapolis and State of Minnesota, and that you sub- 
stitute therefor the tariff recommended, published, and posted by 
said railroad commission, more fully appearing ip said reeommenda- 
tion forming a part of said application and hereinbefore recited at 
length, and that you adopt in lieu of the charges heretofore made 
by you for the handling and switching of cars within the limits of 
the city of Minneapolis, in said State of Minnesota, the rates and 
charges herein declared to be equal and reasonable, to wit: 

For handling and switching any car over the lines of your rail- 
way in the city of Minneapolis, regardless of distance or character 
of freight in such car, the sum of one dollar per car— 

Or show cause before the supreme court, at the court-room thereof, 
at the capitol, in the city of St. Paul, in the State of Minnesota, on 
Monday, tie 15 day of Jan., A. D. 1859, at 10 o’clock in the forenoon 
of that day, why you have not done so, and that you then and there 
make return to this writ, with your certificate on such return of 
having done as you are commanded. Therefore fail not. 

Witness the Honorable James Gilfillan, chief justice of the supreme 
court aforesaid, and the seal of said court, at St. Paul, on this 8 day 
of January, 1889. 

J. D. JONES, 
Clerk of Supreme Court. 

MOSES E. CLAPP, 

Attorney General. 
[Seal of Supreme Court. ] 


16 State of Minnesola, Supreme Court. 
Srate oF Minnesora ex rel. Toe RaAtLroap AND WAREHOUSE ) 
COMMISSION OF THE STATE OF MinNesova, Relator, j 
against 
Tur Minnearouts Eastern RaiLway Company, Respondent. 


STATE OF MINNEsoTA, | 
County of Ramsey, J 
A. K. Teisberg, being first duly. sworn, says that at the city of St. 

Paul, on the 9th day of January, 1589, he served on The Minneap- 

2—IJ115 
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olis Eastern Railway Company, the above-named respondent, the 
within alternative. writ of mandamus by delivering a true copy 
thereof to Jolin S. Pillsbury, the president of said company, person- 
ally and leaving the same with him. 
A. K. TEISBERG. 
Subseribed and sworn to before me this 10th day of January, 
A. D. 1889. 
[ NOTARIAL SEAL. | S. J. DONNELLY, 
Notary Public, Minn. 


17 State of Minnesota, in Supreme Court. 


Strate OF Minnesota ex rel. Toe RaAtLway AND WARE- ) 
HOUSE COMMISSION OF THE STATE OF MINNESOTA, Re- | 
lator : | 

' : ( Return. 

Tort MINNEAPOLIS EAsTeERN RAILWAY Company, Re- | 

spondent. 


) 


The said Minneapolis Eastern Railway Company, by W. H. Nor- 
ris, its attorney, hereby respectfully returns and makes answer to 
the alternative writ of mandamus in the above-entitled cause and 
says— 

That this respondent was organized as a railway company under 
and by virtue of the General Laws of the State of Minnesota on or 
about the 17th day of June, A. D. 1878. 

That on or about the 27th day of January, A. D. 1879, its articles 
of association were amended so as to declare and make the general 
nature of its business to be the building and operating of a railway 
from the city of Minneapolis, in the county of Hennepin and State 
of Minnesota, to the city of St. Paul, in the county of Ramsey, in 
said State, with branches connecting with any and all railroads then 
built or thereaiter to be built or secured or constructed to or into 
the said cities or either of them; also branches to mills and manu- 
factories in said cities or in either of them; the said railway .and 
branches to be constructed and operated with one or more tracks 
and with necessary side-tracks, turn-outs, and connections and alli 
necessary roadways, right of way, depot grounds, yards, machine 
shops, warehouses, elevators, station-houses, structures, and build- 
ings, rolling stock, and all other real estate and personal property 
necessary or convenient for the operation and management of said 
railway. 

That the total length of its tracks heretofore constructed is 

1S about three and one-half (8!) miles, and that said tracks are 

and at all times have been wholly within the city of Minne- 
apolis. 

That the total cost to this respondent of its said system of rail- 
way and of the equipment thereof is the sum of two hundred and 
fiftv-three thousand one hundred and forty-eight doHars and eleven 
cents ($255,145.11), embracing the following items: 
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For right of way and damage to buildings, one bun- 
dred thousand one hundred and two dollars and 


Simety Rte COG cco ceed nh cne wncewennn S1l00,102 99 
For grading and surfacing, nine thousand two hundred 
and thirty-seven dollars and sixty-four cents -.---- U,207 Od 


For bridges, docking, and trestle, sixty-four thousand 
seven hundred and six dollars and ninety-four 
i 64.706 O4 
For ties, iron and steel, track-laying, crossings, switches, 
and side-tracks, twenty-pine thousand twenty dol- 


S00 GE SERA CINE MI iiic cnn econ caneminnden 29,020 67 
For buildings, two thousand two hundred and _ fifty- 
two dollars and seventy cents ................-..- 2,252 70 


For incorporation and legal expenses and engr'ing, 
six thousand one hundred and fifteen dollars and 


ae O115 16 
For office furniture and track seales, four hundred and 
forty-seven dollars and fifty-five cents -.....--.--- 447 50 


For one (1) locomotive engine & one (1) hand car, six 
thousand one hundred and fifty-four dollars and 


Seveuhy GOVE GUD 6.000 ccimecnnnncccsne stimanne 6,154 77 
And for divers other items, thirty-five thousand one . 
hundred and nine dollars & sixty-nine cents..---- ~ 30,109 69 


That since the acquisition of this respondent’s said right of way 
the value of real estate in the city of Minneapolis, as well adjacent 
to said railway as in said city at large, has increased many fold, and 
the acquisition of said right of way would at this time cost many 
times the amount laid out and ex pended therefor by this respondent. 

That but thirty thousand (850,000) dollars of its capital stock has 
ever been issued. 

That on or about the Ist day of January, A. D. 1879, this respond- 
ent, being thereto duly authorized by law, made, exeented, and de- 
livered toSherburne 8S. Merrill and William H. Ferry, as mortgagees 

in trust, to secure the payment of the bonds hereinafter men- 
19 tioned, with the interest thereon, a mortgage or deed of 

trust bearing date on that day, whereby it granted, bargained, 
sold, and conveyed unto the said trustees all its railroad then in 
course of construction on the west side of the Mississippi river, 
being much the greater proportion of its entire present system, in- 
cluding all the railways, ways, rights of way, depot grounds, and 
other lands for rights of way or for railway uses; all tracks, bridges, 
viaducts, culverts, fences, and other structures; all depots, station- 
houses, engine-houses, car-houses, freight-houses, wood-houses, and 
other buildings; all shops then held or thereafter Lo be acquired or 
used in connection with said railroad or the business thereof, and 
all locomotives, tenders, cars, rolling stock, or equipment; all ma- 
chinery, tools, implements, fuel, and materials for constructing, 
operating, repairing, or replacing said railroad or any part thereof, 
or of any part of its equipment or appurtenances then held or there- 
after to be acquired; also all franchises connected with or relating 
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to said railroad or to the construction, maintenance, or use thereof 
then held or thereafter to be acquired by the said respondent, 1n- 
cluding the franchise to be a corporation, and all and singular the 
hereditaments thereunto belonging or in anywise appertaining, and 
all the real estate, right, title, interest, property, possession, claims, 
and demands whatsoever, as well in law as in equity, of the said re- 
spondent of, in, and to the same and any and every part thereof; 
which mortgage or deed of trust expressly provided that the trust 
thereby created should not affect any further extension or branches 
of said line of railroad or any property acquired or to be acquired 
for use in connection with such extension or braneh, and which 
said mortgage or deed of trust was recorded in the office of the 
register of deeds in and for the said county of Hennepin in vol- 
ume 54 of Mortgages, on pages 577 to 387, inclusive. 

That under and by virtue of the said mortgage or deed of trust, 
and pursuant to the tenor thereof, this respondent, on or about tlie 
first day of January, 1879, made and executed, in due form of law 
and thereafter negotiated and disposed of one hundred and fifty 
(150) bonds or writings obligatory for the sum of one thousand 
($1,000) dollars each, and all of like tenor, bearing date the Ist day 
of January, 1879, and payable in thirty (50) years after the date 

thereof, with interest at the rate of seven (7%) per cent. per 
20 annum, payable semi-annually, on the Ist days of January 

and July in each year, upon the presentation and surrender 
of coupons thereto respectively annexed, representing and requiring 
the payment of each such instalment of interest, by reason whereof 
this respondent became liable to pay the sum of ten thousand and 
five hundred (310,500) dollars per annum for such interest on its 
said bonds so issued and negotiated; which mortgage is still in full 
force and effect and all which bonds and coupons are still outstand- 
ing and wholly unpaid. 

That all the proceeds of said stock so issued and all the proceeds 
of said bonds so negotiated were used in the construction and equip- 
ment of respondent’s said railway. 

That all such proceeds were insufficient for that purpose, and. this 
respondent therefore, from time to time, for that purpose, effected 
and further became indebted for further loans of money, without 
security therefor, to the amount of about ninety thousand (S90 000) 
dollars; all which was used in the construction and equipment 
aforesaid. 

That this respondent began the operation of the said railway on 
or about the Ist day of June, 1879, and has continued to operate the 
same at all times hitherto. 

That its whole business now is and at all times has been the re- 
ceipt, transportation, and delivery, commonly called switching, of 
ars between the tracks of other railway companies and mills, ware- 
houses, and industries situated upon its own lines within said city 
of Minneapolis. 

That until the Ist day of September, ISS2, it charged for its serv- 
ices In switching only the sum of one dollar ($1.00) per loaded car ; 
that on the day last aforesaid it raised its charge for such service, 


> 


STATE MINNESOTA EX REL. R. R. & W. COM., STATE MINN. 15 


and has ever since charged and received for such service the sum of 
one dollar and fifty cents ($1.50) per loaded car. 

That the service so rendered by this respondent is of a character 
which would otherwise be performed by drays or wagons at an ex- 
pense to patrons very much greater than the last-mentioned rate of 
charge of this respondent. 

That the rate of one dollar and fifty cents ($1.50) per loaded car 
above stated does not exceed, but is a fair and reasonable charge for 
such service. 

This respondent further savs that from the beginning of the opera- 
tion of said railway to and including the 30th day of June, 1887, 

notwithstanding such increase of rate, the gross earnings of 
21 this respondent were less than the amount of its operating 

expenses and of the interest to that date accrued upon its 
said mortgage bonds by the sum of twenty-one thousand two hun- 
dred and twenty-three dollars and seventy-six cents ($21,223.76). 

That all the excess of its gross earnings over its operating ex- 
penses has been froin year to year applied to the repayment of the 
aforesaid unsecured indebtedness for moneys used in construction 
and equipment and the interest thereon. 

That on the 30tly day of June, 1SSS, there nevertheless remained 
unpaid of the indebtedness last mentioned and interest thereon the 
sum of twelve thousand two hundred and eleven dollars and two 
cents ($12,211.02), of which last-mentioned sum, by like application 
of such excess, the sum of ten thousand dollars ($10,000) was paid 
on or before the 30th day of November, ISSS, then still leaving a 
balance of such unsecured indebtedness and of the interest thereon 
in the sum of two thousand two hundred and eleven dollars and 
two cents (82,211.02). 

That by reason of such applicaticn of the excess of gross earnings 
over operating expenses no interest whatever has ever been hitherto 
paid, and this respondent has had no funds wherewith to pay any ' 
interest whatever upon its aforesaid bonded indebtedness, but that 
the same has accumulated and remains unpaid to the amount of 
one hundred and five thousand (S105,000) dollars. 

This respondent further says that in the year ending on the 30th 
day of June, 1888, its last-completed fiscal year, it transported over 
its lines twenty-seven thousand two hundred and seventy-two (27,272) 
loaded cars, which was its entire business, and that it received us 
compensation therefor, at the rate of one dollar and fifty cents ($1.50) 
per car, the sum of forty thousand nine hundred and eight ($40,908) 
dollars, which last-mentioned sum constituted its entire receipts for 
that year, 

That it therewith paid its operating expenses for the same year, 
amounting to twenty-two thousand five hundred and eighty-three 
dollars and seventy-eight cents ($22,553.75), and paid the whole 
residue thereof on account and in reduction of its unsecured indebt- 
edness aforesaid and the interest thereon. 

That the said year was an unusually prosperous one, and was the 
first year in the history of this respondent when it earned a sum 
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equal to the amount of its operating expenses and one year’s Interest 
upon its said bonded indebtedness. 
22 That, induced by its gradual reduction and payment as 


e * . 2 , . : 
aforesaid Of 1ts sak unsecured indebtedness. 


this respondent for the said unsecured indebtedness have hitherto, 
with the assent and at the request of this respondent, as the said 
interest coupons have from time to tine become due, advanced the 
amounts thereof to the holders of said coupons, and thereupon and 
thereby taken the same up from such holders by way of payments 


7 } | . 1 Saw ¢] , 6% Psa aw lit Pelisto mas ) 
ior the honor and for the protection of the credit of this response ent 


7 . . s } ‘ 
honds OV reason Of derMauit In 


] “* * 7 ° } , 
ne pavmenhtu oF anv suci COUpONnS, 
r) a. oe ee | one hans Be Sate eel he 
and hat so. ahd not otherwise, fas this respondent nhitnerto veen 
. 
. , y 
able to avoid such foreciosure. 


ror ? = — r a4 , ‘ ; ‘ : | ‘ 
Phe respondent further says that a portion of its said railroad 
. “ . ; ~' . ? 


upon the west side of said river, about one thousand and two 
hundred (1,200) feet in length, is upon wooden trestle-work, which 
is now nearly ten (10) years old, and about one thousand one hun- 
dred (1,100) feet in length of which is so decayed and worn that the 


same must be almost entirely renewed and rebuilt within the 
current vear 1889 if the operation of said railroad is to be con- 
tinued. — 

That this respondent has no source of revenue to meet the expense 


y os os oo “— Rien sincenie & sii 
of rebuil Ing other than 1t8 earnings. 


That if said trestle is rebuilt of wood the cost thereof will exceed 
the sum of fifteen thousand ($15,000) dollars, and if of iron or steel 
will exceed the sum of eighty thousand (880,000) dollars. 

The respondent further says that if the order of the relators set 
forth in said alternative writ had been forthwith and hitherto en- 
forced and if this respondent had received but one ($1.00) dollar 
per car for the service rendered during its last fiscal year aforesaid 
the entire receipts from all its business in said year would have 
been bat twenty-seven thousand two hundred and seventy-two 
(S27 lars, which would have left this respondent but four 
thousand six hundred and eighty-eight dollars and twenty-two 
(34,658.22) cents wherewith to pay the residue of its unsecured 
indebtedness aforesaid, then exceeding twelve thousand dollars 
$12,000), or to pay the sum of ten thousand and five hundred 
dollars (810,500) interest accrued upon the said bonded debt, leaving 
nothing for extraordinary repairs and nothing for renewals of 
trestles, bridges, or rails. 

That this respondent is the owner of all the railway used 


23 in conducting its said business, subject only to the lien of the 
said mortgage. | 

That it is entitled to the possession and beneficial use thereof to 
the same extent as the owners of other property are entitled to the 
beneficial use thereof; that it has the right to fix the price for the 
use of its property by others, and the rate at which it will do busi- 
ness for others, subject only to the qualification that the rates so 
fixed shall be equal and reasonable. 
That the rate of one dollar and fifty cents ($1.50) per car so fixed 


| ’ . 
the creditors of 


ee 
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and collected by it as aforesaid is fair, just, equal, and reasonable: 
that the rate of one dollar ($1.00) per car specified in said order of 
relators is grossly unfair, unjust, unequal, and unreasonable and 
beyond the jurisdiction and power of the said relators in that be- 
half. 

That thesaid reeommendation of the said relators set forth in said 
alternative writ by means whereof they seek to compel a reduction 
in the rate fixed by this respondent from one dollar and fifty cents 
($1.50) per car to one dollar ($1.00) per car and a consequent loss 
in revenue of one-third (4) of its entire earnings was made by said 
relators without notice to this respondent and without giving it any 
opportunity to be heard in its own behalf, and that for that reason 
the said recommendation is against the common rights of American 
citizens and is in violation of the Constitution of the United States, 
and is wholly void. 

And this respondent further says that if the said order be en- 
forced by the mandate of this court it will take the property of this 
respondent against its will without due process or any process of 
law and in violation of section 1 of article 14 of the Constitution of 
the United States: that if the said order of the said relators be en- 
forced against this respondent and if iis charge be reduced ‘to one 
dollar ($1.00) per car this respondent will be thereby deprived of the 
ability to pay the interest upon its said bonded indebtedness, as it has, 
with the consent of the State of Minnesota, contracted to do. and 
that any law of the said State or any order of the said relators or 
any judgment of this court preventing the respondent from per- 
forming its said contract, when without such law, order, or judg- 
ment it might have performed the same or might thereafter per- 
form the same, is and will be a law, order, and judgment impairing 
the obligation of a contract, and is and will be in violation of see- 
tion 10 of article 1 of the Constitution of the United States, and is 

and will be wholly void. 
24 This respondent, further making return, says that the said 
order of the said relators, set forth in said alternative writ. 
will, if enforced, deprive it of its property for the use and benefit of 
private citizens, without making any compensation unto it as the 
owner thereof, in violation of section 13 of article 1 of the constitu- 
tion of the State of Minnesota, and is and will be wholly void. 

And this respondent, further making return, says that by the 
provisions of section 4 of article 10 of the constitution of said State 
this respondent, being a common carrier, enjoying the right of way 
in pursuance of the provisions of the said constitution, is bound to 
carry the mineral, agricultural, and other productions of the people 
of said State on equal and reasonable terms; that it has always so 
carried the same whenever tendered or offered to it for that pur- 
pose; that the terms offered by it have always been equal and uni- 
form to all persons and have always been reasonable in amount. 

And this respondent avers that it is entitled to have and receive 
reasonable compensation for the service it is so bound to render, and 
that the said order of said relators, set forth in said alternative writ. 
assumes to fix a grossly inadequate and unreasonable com pensation 


~ 
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therefor, is in violation of the constitutional provision last men- 
tioned, and is wholly null and void. 

That by reason of the matters hereinbefore set forth this respond- 
ent has not complied, and ought not to be by the mandate of this 
honorable court compelled to comply, with the requirements of the 
recommendation and order made on the 2d day of August, 1887, 
and in said alternative writ set forth. 

Wherefore this respondent prays the judgment of the court that 
the said alternative writ may be discharged and that this respond- 
ent may be hence dismissed. 

W. H. NORRIS, 
Alt’y for Respondent. 
J. WH. HOWE, Counsel. 


25 STATE OF MINNESOTA, ] 
County of Ramsey, { ais 
L. A. Robinson, being duly sworn, deposes and says that he is an 
officer of the said respondent, The Minneapolis Eastern Railway 
Couipany, to wit, its auditor, and as such is authorized to make this 
verification, and makes the same for and on behalf of the said re- 
spondent; that he has read the foregoing return and knows the 
contents thereof, and that the same is true of his own knowledge, 
except as to those matters therein stated on his information and 
belief, and as to such matters that he believes it to be true. 
L. A. ROBINSON, 
Subseribed and sworn to before me this 21st day of January, 
1889. 
GEO. R. HENDERSON, 
[SEAL. | Notary Public, Ramsey County, Minn. 


26 | Fndorsed:] Copy. 5681. State of Minnesota, supreme 
court. State of Minnesota ex ref. The Railroad and Ware- 

house Commission of the State of Minnesota, relator, v. The Minue- 

apolis Eastern Railway Company, respondent. Return to alterna- 

tive writ of mandamus. Filed Jan’y 21,1889. J. D. Jones, clerk. 

W. H. Norris, att’y for respondent. 

27 State of Minnesota, Supreme Court. General October Term, 

A. D. 1888. 


Monpay MoRNING, 
¥.00 O'CLOCK, January 21st, A. D. 1889. 
Court convened pursuant to adjournment, all the justices being 
present. 
Strate er rel, R. R. & WArenouse ComMIssIon, 
Relator, i , - AO 
. » No. 56S1. 


Us. 
Mixnearotis Eastern R’y Co., Respondent. 
Order entered continuing this cause until January 23, 1889. 


A true record. 
Attest: J. D. JONES, Clerk. 


' 
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The foregoing is a full and true copy of the minutes in the above- 
entitled cause. 


Attest: J. D. JONES, Clerk. 
28 (Endorsed :] State of Minnesota, supreme court. Copy of 
minutes of argument. Filed —, A. D. 188-. ' 
clerk. 
29 State of Minnesota, Supreme Court. General October Term, 


A. D. 1888. 


TurspAY MORNING, 
9 30 o’cLock, January 29th, A. D. 1889. 
y ’ 


Court convened pursuant to adjournment, all the justices being 
present. 


Tue Strate or Minnesora ex rel. Toe RAILROAD AND ) 
W AREHOUSE COMMISSION OF THE STATE OF MINNESOTA, 
Relator . 
on No. 5681. 
THe MINNEAPOLIS EASTERN RAILWAY COMPANY, Re. | 
spondent. 


This cause came on to be heard this day upon the return to the 
writ of mandamus issued herein. 

Hon. M. E. Clapp, attorney general, appearing personally for re- 
lator and W. H. Norris, Esq., appearing personally for respondent. 

tespondent asked leave to make proof of the matters set forth in 
the return at such time as the court may appoint; which request 

ras denied and respondent excepted. ‘The attorney general then 

moved the court for judgment upon the petition, alternative writ, 
and return, and for the issuance of a peremptory writ; which motion 
was granted. Respondent's counsel then, in open court, requested 
the clerk to furnish him with a transcript, including opinion, if 
any, immediately after judgment, and also personally, in open court, 
notified the attorney general that as soon as judgment shall be 
entered and transcript obtained respondent would sue out of the 
United States Supreme Court a writ of error for the review of the 
judgment, returnable at its next October term; and the attorney 
general in open court waived citation and the service thereof. 

A true record. 

Attest: J. D. JONES, Clerk. 


The foregoing is a full and true copy of the minutes in the above- 
entitled cause. 
[Seal of the Supreme Court, State of Minnesota. ] 


Attest: J. D. JONES, Clerk. 


30 [Endorsed :] State of Minnesota, supreme court. Copy of 
minutes of argument. Filed —, A.D. 188-. —- 


’ 


clerk. 
3o—1113 
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ol 5681. 
Supreme Court. 


Stare oF Mrnnesora ex rel. THE RAILROAD AND ) 
WAREHOUSE COMMISSION OF THE STATE OF MIN- 


Nesora, Felator, = nn 
Us. : 
Toe Minnesota Eastern Rattway Company, Re- 
spondent. 


Att’y general, attorney for reiator; W. H. Norris, attorney for re- 
spondent. 


January 8th, 1889. Application for writ of mandamus filed. 

" “ Writ, with endorsement of Chief Justice Gil- 
fillan thereon, allowing allowing same; issued, 
returnable January 15th, 1889, at 10 o’clock 
a. m. and delivered to attorney general at 


sé 


capitol. 
" 10th, “ Writ returned with proof of service. 
“ 21, “ Order entered. Cause continued to Wednes- 


day, Jan’y 23, 1889. T. R. F., 305. 


” oo teturn to alternative writ of mandamus filed. 
- 29, “ Various motions made. T. R. F., 312. 
es 31, “ Opinion filed. Peremptory writ of mandamus 


ordered to issue. Notice of same delivered 
to Att’y Gen. M. E. Clapp at capitol and 
mailed to W. H. Norris, Minneapolis. 
Feb’y 27, “ Stipulation to tax costs filed. 
“ « “Order for judgment and judgment in pursu- 


ance of opinion entered, No. 68, Book “ Kk, 
with $22.50 costs, Ke. 


. — &  & Judgment-roll made and filed. 
March 11, “ Writ of error from U. S. Supreme Court filed. 


“ “ «Copy of writ for use of adverse party lodged 
with clerk. 


‘ “ _ «  Super-deas bond filed. 
« “ “Citation, with proof of service, filed. 
29 0681. 
State of Minnesota, Supreme Court. October Term, A. D. 1888. t 


THE STATE OF MINNEsOTA ex rel. THE RAILROAD AND WAREHOUSE 
COMMISSION OF THE STATE OF MiNNeEsoTvA, Relator, 


vs. 
TRE MINNEAPOLIS Eastern Rattway Company, Respondent. | 


This case being similar to that of The State ex rel. The Railroad 

and Warehouse Commission against The Chicago, Milwaukee « St. 
’ ‘ ° oO - . . 

Paul R’y Co., decided at the October term, 1887, the decision will , 
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follow the decision in that case and upon the reasons stated in the 
opinion filed in that case. | 
Let a peremptory writ of mandamus Issue. 


GILFILLAN, ©. J. 


Oo [ Endorsed:] 5681. Copy. State of Minnesota, supreme 

court. State ex rel. R. & W. Commission, relator, vs. Minne- 
apolis Eastern Railway Company, respondent. Opinion. — Filed 
Jan’y 31, 1889. J. D. Jones, clerk. October term, A. D. 1888. Gil- 
fillan, C. J. 


o4 State of Minnesota, Supreme Court. October Term, A. D. 
1888. 


WAREHOUSE COMMISSION OF THE State or MIN- 
NESOTA, Relator, 

- andamus. 
Tue MINNEAPOLIS EAsteRN Rattway Company, Re- 

spondent. 


STATE OF MINNESOTA ex rel. THe RAILROAD —§ 
| M 


This cause having been duly argued and submitted at the general 
October term of this court, A. D. 1888, upon the return to the alter- 
native writ of mandamus issued herein : 

Now, after full and mature deliberation had thereon, it is here and 
hereby ordered that a peremptory writ of mandamus issue as prayed 
for in the application herein, and that the relator above named have 
judgment accordingly. 

Entered February 27th, A. D. 1889. 

By the court. 

Attest: J. D. JONES, Clerk. 


I hereby certify that the foregoing is a full and true copy of the 
original order for judgment entered in the above-entitled cause. 


Attest: J. D. JONES, Clerk. 
30 [Endorsed :] Copy. No. 5681. State of Minnesota, su- 


preme court. Copy of order for judgment. Filed Feb’y 27th, 
A. D. 1889. J. D. Jones, clerk. Entered on page —. 


36 State of Minnesota,Supreme Court. October Term, A. D. 
1888. 


Tue Strate OF Mixnesota ex rel. Toe RAILROAD AND ed 
HoUSE COMMISSION OF THrE State or Minnesota, Relator, 
Us. 
Tue Minnearouis Eastern Rattway Company, Respondent. 


Statement for Judgment. 


Printer’s fees for printing paper book and briefs---.-.....- $12 00 
Clerks fees, supreme C0Utt....nn ccncnn ccccessncecenesumnan 10 50 
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Prose 7 my aid Commission as aloresuid., ana that the Railroad and 
Warehouse Commission having in said petition prayed that an 
alternative writ of mandamus Issue OUL Ol this court LO com pel the 
aid re pondent tO COLIpDLY Vithi thre requireients ot the recotull- 


’ ‘ ’ ’ . ’ : 
menaAation So made and bo wadopl the rutes or tarifl sO pUuvDIISHed DY 


— 


the Railroad and Warehouse | OUMDISSION Lhat Is to Say, lO compel 
the said respondent, The Minneapolis Eastern Railway Company, to 
ange its tariff of rates or charge s ior the handling and switching 
of cars over the line of its railway, in the CILY Ol Minneapolis, in 


the State of Minnesota, and to substitute therefor the tariff recom- 
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’ 


‘ . ; ’ ; °' ’ } F 
mended, published, and posted by said Railroad and Warehouse 
} 


Commission, to wit, the sum of one dollar per car for bandling “nicl 
switching any car over the lines of its railway in said city of Min- 
neapolis, regard less 0} thie distance O! character of freietit In such 
“ar, or show cause why thie res} ondent had not done so,and to make 
its return to such writ, with its certificate on such return endorsed 
of having done as it Is commanded, and said writ baying been ts 
sued as prayed for in said petition, and said respondent having mad 
return thereto and having by its return failed to show that it had 
done as communded by said writ, and the relator, The Railroad and 
Warehouse Commission of the State of Minnesota, having thereupon 

3 moved tior a peremptory writ, such proceedings were had 
AU thereon that the said court did,on the 5ist day of January, 

LSSY, render and file Its decision wherein, among other things 

it was adjudged and decreed that the writ of mandamus should 
issue, directed to said respondent, requiring it to change Its tarif of 
rates and substitute in lieu thereof the tariff recommended by said 
petitioner, The Railroad and Warehouse Commission, as prayed for 
In said petition, and the said court having ordered judgment to be 
entered according to law 

Now, therefore, upon motion of Moses E. Clapp, attorney general 
for the State of Minnesota and as attorney for said relators, It 1s 
further adjudged and decreed that the peremptory writ of mandamus 
be issued out of and under the seal of the supreme court of the Stat 
of Minnesota, directed to The Minneapolis Eastern Railway Com 
pany, the respondent herein, commanding said Minneapo ts astern 
Railway | ompany, respondent herein, upon service of said writ 
made, to comply with the requirements of the recommendation and 
order mad Ip the Railroad and Warehouse Commission of the Stat 
of Minnesota on the second clit) of August, ISS7, and to change 1 
tariff of rates and charges for handling and switching any ear over 
the lines of its railway in the city of Minneapolis, regardless of thi 
distance or the characterol the freight in such car, and to substitut 
therefor the tariff? recommended, published, and posted bv said Rail- 


, 


road aud Warelouse Commission, to wit, the rate of one dollar per 


car for handling aud switching any car over its line of railway in 
said city of Minneapolis, regardiess of the distanee or the chai 
acter of the freight im sueh ear, being the rate published by said 
colmmission and declared to be equal and reasonable: ther 
4] fore itis further adjudged that the relator do have and r 
cover of the respondent the costs and disbursements, taxed 
and allowed at twenty-two & °) dollars, $22.50 


Dated and signed this 27th day of February, A. D. 1889 
| 1) JONES (‘lier 


42 | Endorsed:| ‘Transeript. No. 568]. State of Minnesota 

supremecourt. State of Minnesota erre/. The Railroad & War 
house Comm. of the State ot MIinnes vu, reiavor, ay si Thy Minneap 
Olis kastern Raliway Company, responden Judgment-rol hiled 


February 27th, 18s. J. D. Jones, clerk 
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45 Know all men by these presents, that we, The Minneapolis 

Kastern ee Com pany,a corporation of Minnesota, as prin- 
cipal,and Wm. FH. Norris, of Minneapolis, Minn., and Horace J. Gray, 
of Washington, D. C., as sureties, are held and firmly bound unto the 
State of Minnesota in the full and just sum of two thousand dollars, 
to be paid to the said State of Minnesota or to its certain attorney, 
executor, administrators, or assigns; to which payment, well and 
truly to be made, we bind ourselves, our heirs, executors, and admin- 
istrators, jointly and severally, by these presents. Sealed with our 
seals and dated this sixth day of March, in the year of our Lord one 
thousand eight hundred and eighty-nine. 

Whereas lately, at a term of the supreme court of said State be- 
gun on the first Tuesday in October, A. D. 1888, in a suit depend- 
ing in said court between The State of Minnesota ew rel. the Rail- 
road and Warehouse Commission of said State and the said Minne- 
apolis Eastern Railway Company, respondent, a final judgment 
was rendered against the said Minneapolis Eastern Railway Com- 
pany, and the said Minneapolis Eastern Railway Company having 
obtained a writ of error and filed a eopy thereof in the clerk’s office 
of the said court to reverse the judgme nt in the aforesaid suit, and 
a citation, directed to the said State of Minnesota, citing and admon- 
ishing it to be and appear at a Supreme Court of the United States 
to be holden at Washington on the second Monday of October next: 

Now, the condition of the above obligation is such that if the 
said Minneapolis astern Railway Company shall prosecute said 
writ to effect and answer all damages and costs if it fail to make its 
plea good, then the above obligation to be void; else to remain in 
full force and virtue. 

MINNEAPOLIS EASTERN RAILWAY 
COMPANY, 


By W. H. NORRIS, dts Attorney. SEAL. 
W. H. NORRIS. SEAL. 
HORACE J. GRAY. SEAL. | 
aled and delivered in presence of— 
GEORGE BRENT 
LL. L. APPLE. 


Approved by— 
(Signed) SAM. F. MILLER, 
Justice U.S Supreme Court. 


44 | Endorsed :] 5681. Copy. Minneapolis Eastern R’y Co. 
Super-deas bond. Copy. Filed March 11, 1889. J. D. 
Jones, clerk. W. HI. Norris, att’y for pl’ff in error. J. H. Howe, 


counsel. 


<A the ei ama 


— ore 


i 


— Ce 


Qo 
23 


STATE MINNESOTA EX REL. R. R. & W. COM., STATE MINN, 

45 Unirep SraTeEs OF AMERICA, 88: 

The President of the United States of America 
to the honorable the judges of the supreme 
court of the State of Minnesota, Greet- 
Ing: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said supreme court, before 
you or some of you, being the highest court of law or equity of the 
said State in which a decision could be had in the said suit between 
The State of Minnesota ex re/. The Railroad and Warehouse Com mis- 
sion of the State of Minnesota, relator, and The Minneapolis Eastern 
Railway Company, respondent, wherein was drawn in question the 
validity of a treaty or statute of or an authority exercised under the 
United States, and the decision was against their validity, or wherein 
was drawn in question the validity of a statute of or an authority 
exercised under said State on the ground of their being repugnant 
to the Constitution, treaties, or laws of the United States, and the 
decision was in favor of such their validity, or Wherein was drawn 

in question the construction of a clause of the Constitution or 

46 of a treaty or statute of or commission held under the United 

States, and the decision was against the title, right, privilege, 
or exemption specially set up or claimed under such clause of the 
said Constitution, treaty, statute, or commission, a manifest error 
hath happened, to the great damage of the said respondent, iis 
by its complaint appears, we, being willing that error, if any 
hath been, should be duly corrected and full and speedy justice 
done to the parties aforesaid in this behalf, do command you, if 
judgment be therein given, that then, under your seal, distinetly 
and openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 

States, together with this writ, so that you have the same at 

Washingtorr on the second Monday of October next, in the said 

Supreme Court to be then and there held, that, the record and pro- 

ceedings aforesaid being inspected, the said Supreme Court may 

cause further to be done therein to correct that error what of right 
and according to the laws and customs of the United States should 
be done. 

Witness the Honorable Melville W. Iuller, Chief Justice of the 
said Supreme Court, the seventh day of March, in the year of our 
Lord one thousand eight hundred and eighty-nine. 

JAMES HL. MckKENNEY, 

Clerk of the Supreme Court of the United States. 


Seal of the Supreme 
Court of the United 
States. 


Allowed by— 
SAM. F. MILLER, 


Associate Justice Sup. Court US. 
March 7, 1889. 


47 | endorsed } 5681. State of Minnesota ex rel , XC., 2. \Iinne- 
apolis Eastern R’y Co. Writ of error. Received March 11, 


, 


24 THE MINNEAPOLIS EASTERN R’Y CO. Vs. 


1889, the copy of the within writ of error lodged by the within- 
named Minneapolis Eastern Railway Company for the adverse party 
in the office of the clerk of the supreme court of Minnesota. Moses 
E. Clapp, att’y gen’l of Minnesota. Filed March llth, 1889. J. D. 
Jones, clerk. W.H. Norris, att’y for pl’ff in error. J. H. Howe, 
counsel. 


48 The United States of America to the State of Minnesota ex 
rel. the Railroad and Warehouse Commission of the State of 

Minnesota, Greeting : 3 

You are hereby cited and admonished to be:and appear at a Su- 
preme Court of the United States, to be holden at Washington on the 
second Monday of October next, pursuant to a writ of error filed in the 
clerk’s office of the supreme court of the State of Minnesota, wherein 
The Minneapolis Eastern Railway Company is plaintiff in error and 
you are defendant in error, to show cause, if any there be, why the 
judgment rendered against the said plaintiff in error, as in the said 
writ of error mentioned, should not be corrected and why speedy 
justice should not be done to the parties in that behalf. 

Witness the Honorable Samuel F. Miller, associate justice of the 
Supreme Court of the United States, this seventh day of March, in 
the year of our Lord one thousand eight hundred and eighty-nine. 

SAM. F. MILLER, 
Justice Sup. Court U. 8. 


49 [Endorsed :} Orig’l cit. 5681. State of Minnesota ex rel., 

&c., v. Minneapolis Eastern R’y Co. Citation. Due service 
of the within citation by delivery to me of a true copy thereof this 
1ith day of March, 1889, is hereby acknowledged. Moses E. Clapp, 
att’y gen’l of Minnesota. Filed March 11th, 1889. J. D. Jones, 
clerk. W.H. Norris, att’y for pl’ff in error. J. H. Howe, counsel. 


On this — day of ,in the year of our Lord one thousand 
eight hundred and eighty- —, personally appeared 
before me, the subscriber, , and makes oath that he 


delivered a true copy of the within citation to 


Sworn to and subscribed the —— —, A. D. 188—. 


50 STATE OF MINNESOTA, 88: 
Supreme Court. 


OFrFICE or CLERK. 

[, J. D. Jones, clerk of the supreme court of the State of Minne- 
sota, hereby certify that the foregoing and attached papers, other than 
the original writ of error and the original citation, have been by me 
carefully compared with the original application for alternative writ 
of mandamus, the alternative writ of mandamus, the answer or re- 
turn of the respondent to said writ, the minutes of said supreme court 
of January 21, 18589, the minutes of said supreme court of January 


STATE MINNESOTA EX REL. RK. R. & W. COM., STATE MINN. 205 
29, 1889, the register entries, the opinion of the court, the order for 
judgment, the taxation of costs, the judgment and the supersedeas 
bond, all on file and of record in my oftice of clerk aforesaid, in the 
cause therein entitled, and with the original endorsements upon such 
originals, respectively, and that the said foregoing and attached pa- 
pers and the endorsements thereon constitute and are a true, full, 
und perfect transeript and copy of and from the record of all the 
proceedings in the said cause. 

I further certify that the said original writ of error and citation in 
said cause and the proofs of service thereof, respectively, are annexed 
to said transcript and COpy, wherewith they are transmitted as and 
for the return of the supreme court of the State of Minnesota to said 
writ, and that such proofs of service consist in the written acknowl- 
edgments of the attorney general of said State endorsed upon said 
writ and citation, respectively, and by him subseribed under his own 
hand. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said supreme court, at St. Paul, 
in the State of Minnesota, this 12th 
day of March, A. D. 1889. 

J. D. JONES, 
Clerk Supreme Court of the State of Minn. 
, 


Seal of the Supreme Court, 
State of Minnesota. 


| Endorsed :] In Supreme Court of the United States. Minneap- 
olis Eastern R’y Co,, pl’ff in error, v. State of Minnesota ex rel., &c., 
def’t in error. Writ of error & return.| W.H. Norris, att’y for pI'ff 
in error, Minneapolis, Minn. J. H. Hglve, counsel, St. Paul, Minn. 


Endorsed on cover: Minnesota supreme court. No. 1115. The 
Minneapolis Eastern Railway Company, plaintiff in error, vs. The 
State of Minnesota ex rel. The Railroad & Warehouse Commission 
of the State of Minnesota. Filed March 16, 1889. 
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Supreme Court of the alnited States. 


THE CuicaGo, MILWAUKEE & Sr. Pavur Ralt-) 
WAY Co., Plaintiff in Error, 


vs. » No. 1118. 
| 
THE STATE oF Minnesora, ex Rel., &c., Defendant | 
in Error. J 
THE MINNEAPOLIS EAsTerRN Rattway Co., Plain- ) 
tiff in Error, | 
| 
No. 1528 
vs. i 
| 
THe SAME. ; 


The plaintiff in error in each above-entitled cause ear- 
nestly seconds the motion of the attorney general of Minne- 
sota for the advancement of the cause, if possible, to one of 
the late days of the current term; otherwise to the opening 
of the next term. 

Upon different states of fact each case involves the same 
law of Minnesota, as correctly construed by the supreme 
court of the State in the decision of the Chicago, Milwaukee 
& St. Paul Railway Co., case reported in 38 Minn. and fol- 
lowed in the Minreapolis Eastern railway case. (See opin- 
ion in the record.) 

The vital importance of an early hearing to the Minne- 
apolis Eastern Railway Company cannot be overstated. It 
is purely a transfer company, doing by wholesale, in railway 


ed 


} 
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ars of other companies drawn by its one locomotive, the 
work of teamsters as between Minneapolis industries, chiefly 
flour mills, and railroads proper extending from Minneapolis 
to other points. 

Its charge for this service has been and is $1.50 per loaded 
ear. : 

The order of the State commission requires it to render 
this service for $1 per car,and thus to forego one-third of its 
accustomed income. 

This order was wholly ex parte, without notice or hearing, 
and, as to two other railways, has been perpetually enjoined 
by Judge Brewer. 

This company never paid one dollar of dividend to its 
stockholders; has paid no interest on its $150,000 of bonded 
debt, lawfully incurred for money used in its original con- 
struction and secured by trust mortgage; has been able, out 
of the excess of its earnings beyond operating expenses, only 
to pay its floating debt of $90,000, also lawfully incurred for 
original construction, a payment but very recently com- 
pleted. 

The original cost more than nine years ago was somewhat 
beyond $253,000. 

To acquire the property de nove now would doubtless cost 
a million. 

The operation of the road through the current year will 
necessitate a new trestle along the face of the flour mills, at 
an expense, if of wood, of more than $15,000; if of iron, of 
over $80,000. ° 

The most prosperous year of the company, in volume of 
business, was a year of disobedience to the order in question 
next succeeding its promulgation. 

Upon this exceptionally large business obedience to the 
order would have yielded, over and above operating ex- 
penses, an amount less than that of one-half year’s interest 
upon its bonded debt. 

This is the first case within our knowledge ever brought 
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to the consideration of any court which has presented the 
reasonableness or validity of a restricted rate imposed by or 
under legislative authority in the light of cost or value of 
the plant, operating expenses, and the pecuniary burdens 
of the carrier as a debtor. | 

In Dow vs. Biedelman such facts were wholly wanting. 

The State supreme court refused to hear proofs and 
awarded the peremptory writ as upon demurrer to the re- 
turn, substantially holding (by following the case in 38 
Minn.) that the only question under the alternative writ 
was not, Why has the respondent not obeyed? but, Has the 
respondent disobeyed the order of the commission ? 

The immediate pecuniary interest of the Chicago, Mil- 
waukee and St. Paul Railway Co. in its pending writ of 
error, heretofore brought to the attention of this Court by the 
attorney general’s motion to dismiss, is proportionally less 
than that of the Minneapolis Eastern, its income from the 
milk carriage of Owatonna and Faribault being an infinites- 
imal fraction of the entire earnings of its extensive system. 

But each case is of inestimable importance to the com- 
pany affected, as depending upon the unreviewable, irre- 
versible finality of an order of the State Railway Commission, 
made regardless of facts, regardless of consequences, enforced 
by the State supreme court regardless of facts and regar:lless 
of consequences. 

On the other hand, if the orders are valid, for every car 
handled by the Minneapolis Eastern, for every ten-gallon 
ean of Owatonna or Faribault milk carried by the Chicago, 
Milwaukee & St. Paul a penalty not less than $5,000, pos- 
sibly of $10,000, is incurred, added to all penalties previously 
incurred. 

In such dilemma we trust the Court may pardon our anx- 
lety to know at the earliest practicable day whether the 
methods of Russian administrative exile must be welcomed 
as principles of advanced constitutional liberty in Minne- 


sota. 
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The multiplying exactions of oppressive legislation in 
Nebraska, Iowa, and Minnesota and the burdens of resulting 


litigation make these questions of the first importance to all 
railway companies operating in those States. L 
: Joun W. Cary, 
— For U., M. & St. P. Ry Co., 


By W. H. Norris. 
W. H. Norris, 
For M. E. R’y Co. 
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SUPREME COURT 


OF THE UNITED STATES. 


THE MINNEAPOLIS EASTERN 
RAILWAY CO. 
Plaintiff in Error, 


Us. 


THE STATE OF MINNESOTA, Ex REL, 
THE R. *. & WAREHOUSE COMM. 
OF THE STATE OF MINNESOTA, 


Defeadant in Error. 


Motion to Advance Cause. 


W. H. NORRIS, 
Atty. for PIff. in Error. 


J. H. HOWE, 
Of Counsel. 


Hon. MOSES E. CLAPP, 
A1TORNEY GENERAL, 


Atty. for Deft. in Error 


in the Supreme Conr' 


OF THE 


UNITED STATES. 


THE MINNEAPOLIS EASTERN RAILWAY 
COMPANY, 
Plamliff in Error. 


rs. 


THE STATE OF MINNESOTA, Ex REL, &c.., 
Defendant in Error. 


ne em 


MOTION TO ADVANCE CAUSE. 


Now comes the plaintiff in error in the above entitled 
Cause, and MOVES that said Cause be advance di On the 
calendar, and assigns therefor the following reason: 

That said cause involves matter of general public 
interest. ; 


STATEMENT OF CASE, 


Chapter 10 of the General Laws of the State of Min- 
nesota for the vear 1887, created the “Railroad and 
Warehouse Commission of the State of Minnesota.’ 
(Sec. 9.) 
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The act (Sec. 8) requires common carriers to file with 
the Commission a schedule of their charges for trans- 
portation, and assumes to authorize the Commission to 
“compel” a carrier to change its rates, if found by the 
Commission unreasonable and unequal; and in such 
case authorizes the Commission to inform the carrier 
in writing, recommending a tariff to be substituted. 

If the carrier fail to make the substitution so recom- 
mended, the Commission is authorized to publish the 
tariff recommended, and such recommendation be- 
comes in effect an order, the law declaring it to be 
umawful thereafter to maintain any rate other than the 
one so fixed and published. (Sec. 8. f.) 

In August, 1887, said Commission recommended a 
tariff of $1 per car to be substituted by the plaintiff in 
error for its then existing tariff of $1 50 per car, for the 
switching of cars over the line of its railroad in the 
city of Minneapolis 

All other railway companies doing switching in Min- 
neapolis were at the same time likewise ordered to re- 
duce their rates to $I per car. 

The plaintiff in error did not adopt the tariff so 
recommended, and the same was published by the 
commission. 

In January, 1889, the commission, in the name of the 
state of Minnesota, made application to the State 
Supreme Court for a writ of: mandamus, and an alter- 
native writ was issued. 

The plaintiff in error made return thereto, alleging 
facts showing that its rate theretofore maintained was 
reasonable, and that the rate recommended was un- 
reasonable, and offered to make proof of the facts set 
forth in the return, which was refused; and the court 
thereupon, upon the motion of the Attorney General 
for judgment notwithstanding the answer and return, 
and even declining to hear argument, awarded the pre- 
emptury writ as prayed. 
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Such motion admits the truth of the return. 

The case is reported as Stale ex Rel.— Railroad and 
Warehouse Commission vs. Minneapolis E. Ry. Co., in 
41 N. W. Rep, 765. 

The State Supreme Court held, that the law in ques. 
tion allows no appeal from such :ecommendation of 
the Railroad and Warehouse Commission, and upheld 
the validity of the law, following its own more extended 
decision in Stale of Minn. ex Rel. etc., vs.C. M. & St 
P. Ry. Co., in 38 Minn. 281, in which it had among 
other things, said: p. 295-6. 

“2. The next and only remaining question that 
“arises on the construction of the act is as tothe nature 
“and extent of the powers granted to the commission 
“in the matter of fixing rates. It seems to us that, if 
“language means anything, it is perfectly evident that 
“the expressed intention of the Legislature is that the 
“rates recommended aad published by the commission 
“(assuming that they have proceeded in the manner 
“pointed out by the act) should be not simply advis- 
“ory, nor merely prima facie equal and reasonable, but 
“final and conclusive as to what are lawful or equal 
“and reasonable charges; that, in proceedings to com- 
“pel compliance with the rates thus published, the law 
“neither contemplates nor allows any issue to be made 
“or inquiry had as to their equality and reasonableness 
“in fact. Under the provisions of the act, the rates 
“thus published are the only ones that are lawtul, and 
“therefore, in contempiation of law, the only ones that 
“are equal and reasonable; and hence, in proceedings 
“like the present, there 1S, as said before, no tact to 
“traverse except the violation of the law in relusing 
“comphance with the recommendations of the commis- 
“sion. Indeed, the language of the act is so plain on 
“that point that argument can add nothing to its force 
“It is significant, however, in this connection, that 
“while the other portions of the act are mainly copied 
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“from the ‘Interstate Commerce Act,’ in which the In- 
“terstate Commerce Commission ts not given any 
“authority to fix rates (its action being merely advis- 
“ory, and the provisions of the act being only enforci- 
“ble by judicial proceedings, in which the reports and 
“findings of the commission, in certain cases, are made 
“merely prima facie evidence of the facts therein 
“stated ), subdivisions e and fof section 8, and so much 
“of subdivision g of the same section of our act as re- 
“lates to compelling compliance with the schedules of 
“rates recommended by the commission, are entirely 
“new, not being found in the act of Congress. The in- 
“corporation of this new matter must have been fora 
“purpose, and that purpose clearly was to clothe the 
“commission with full power to determine, in each 
“particular case, what were equal and reasonable rates, 
“and to make their determination on that question 
“final and conclusive. There are a number of other 
“subjects, such as the management of railroads, affect- 
“ing the convenience and safety of traffic and travel, 
“damage resulting to individuals or localities from un- 
“ust discriminations or extortionate charges, which 
“are the subjects of investigation by the commission, 
“and their reports made by subsequent sections the 
“basis of actions in court, in which the findings of the 
“commission are merely prima facie evidence of the 
“matters thercin stated; but these in no way relate to 
“the matter of fixing general schedules of rates, which 
“is fully and exclusively provided for in section 8,which, 


“upon that subject, is complete ia itself. Indeed, if the 


“action of the commission upon that matter ts not con- 


‘ 


‘clusive, it arnounts to nothing, for nowhere in the act 
“is there anything making it prima fucie evidence of 
“what is equal and reasonable should a judicial investi- 
“gation of that question be permitted. What might 


“be the result if the commission failedto exercise an 


ss . . : } ] » + . ‘ " bes ,* ] 7 le } , 3 
honest judgment an: manitestly and palpably ap- 


5 
“peared that they had acted corruptly, we need not 
“consider, for no such case is now betore us.” 

The case mentioned in 38 J/:mn., is known as the 
“Milk Rate Case,” also here upon error to the State 
Supreme Court (as No. 1113 of 1888 term calendar.) 

The present case, therefore, involves the constitu- 
tionality of the law already mentioned 

The enforcement of a like order was, at the suits of 
the Chicago, St. Paul, Minneapolis & Omaha Railway 
Company and of the Chicago, Milwaukee & St Paul 
Railway Company, and before the filing of the petition 
in this cause, perpetually enjoined by the U.S. Circuit 
Court for the District of Minnesota, Brewer, ]., pre- 
siding. 

The “Omaha” case is reported in 35 sed. Rep. 8S}. 

On page 886, Judge Brewer uses the following lan 
guage: 

“It is not within the power ol the state, directly or 
“indirectly, to put in force a schedule of rates when 
“the rates prescribed therein will not pay the cost of 
“service. In this case the defendant took no testi 
“mony, and the complainant ti stimony shows that 
“the actual cost of the service—that is, wages of em- 
“ployes, rent of engines, keeping the track in repair 
“exceeds per car by fourteen cents the amount allowed 
“in the schedule as compensation. In other words, it 
“costs complainant one dollar and tourteen cents per 
“car to do the work, and the defendants propose to al- 
“low it to charge only one dollar. ‘The state cannot 


“require a railroad corporation to carry persons or 


“property without reward. (Aaz/road Commission Cases, 
as 4 ty .* — ; ; a e 
TI0 / sae 4 4 O Sup. tz kK Pes i } 
Chicago, St. P., M. & O. R’y Co, vs. Becker, et al, 


Railroad and Warehouse Commissioners, Vol. 


35 Fed. Rep., p. 856. 


Any carrying at a loss being a carrying “without re- 
ward,” Judge Brewer's reasoning and conclusion are 
pertinent to this case. 

The State Supreme Court and said Circuit Court are 
thus in direct conflict of opinion as to the validity of 
the law, as to the powers of the Commission, as to the 
rate order involved, and each is supporting its views 
by its most cogent final process. 

The writ of error in this cause was sued out in 
March, 1889, and made a Supersedeas; and a motion 
to advance the cause upon the calendar of the last 
term was shortl¢ thereafter made by the Attorney Gen- 
eral, but denied without prejudice to a renewal of the 
motion at the next term. 

The vital importance of an early hearing to the Nin- 
neapolis Eastern Railway company cannot be over- 
stated. It is purely a transfer company, doing by 
wholesale, in railway cars of other companies drawn 
by its one locomotive, the work of teamsters as be- 
tween Minneapolis industries, chiefly flour mills, and 
railroads proper extending from Minneapolis to other 
points. 

Its charge for this service has been and is $1.50 per 
loaded car. 

The order of the State Commission requires it to 
render this service for $1 per car, and thus to forego 
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one-third of its accustomed income. 


This order was wholly ex parte, without notice or 
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The original cost more than nine years ago was 
somewhat beyond $253,000. 

To acquire the property de novo now would doubt- 
less cost a million. 

The safe operation of the road through the current 
year will necessitate a new trestle along the face of the 
flour mills, at an expense, if of wood, of more than 
$15,000; if of iron, of over $80,000. 

The most prosperous year of the company, in volume 
of business, was a year of disobedience to the order in 
question next succeeding its promulgation. 

Upon this exceptionally large business, obedience to 
the order would have yielded, over and above operat- 
ing expenses, an amount less than that of one-half 
year's interest upon its bonded debt. 

This is the first case within our knowledge ever 
brought to the consideration of any court which has 
presented the reasonableness or validity of a restricted 


rate imposed by or under legislative authority in the 


sy 


light of cost or value of the plant, operating expenses, 


and the pecuniary burdens of the carrier as a debtor. 

In Dow vs. Biedelman such facts were wholly want- 
ing, 

It should be noted that the State Supreme Court re- 
fused to hear proofs or argument and awarded the per- 
emptory order writ as upon demurrer to the return, 
substantially holding (by following the case in 38 Minn. 
281), that the only question under the alternative writ 
was not, Why has the respondent not obeyed? but, 
Has the respondent disobeyed the order of the Com- 
mission ? 

The case is of inestimable importance to the Plaintiff 
in Error, and to every other railroad company operat- 
ing in Minnesota, as depending upon the unreviewable, 
irreversible finalty of an order of the State Railway 
Commission, made regardless of facts, regardless of 


S 


consequences, enforced by the State Supreme Court 
regardless of facts and regardless of consequences. 

On the other hand, if the order is valid, for every car 
handled by the Minneapolis Eastern at a charge higher 
than one dollar, a penalty not less than $5,000, possibly 
of $10,000, is incurred, added to all penalties previously 
incurred. 

The difference in opinion between the State Supreme 
Court and the U. S. Circuit Court as to the effect of an 
order of the Railroad Commission fixing rates, the 
former holding the order final and conclusive upon all 
the world, and the latter, that it is subject to judicial 
inquiry, is embarrassing both to the Commission and 
to the railways. 

It also affects the entire business interests of the 


-_ 


yle. so far as transportation is concerned. 
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The Attorney General has applied to have the case 
of The State er R »f ele. rs, The Chicago, Milwaukee 


& Sf. Paul Railway Company, now pending in this 


court (No. 1112 of 1I8S88 calendar). advanced, tor reas- 
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IN THE SUPREME COURT OF THE UNITED 
STATES 


; 


THe MINNEAPOLIS EASTERN Rait 
WAY ( OMPANY, Plaintiff wn Error. 


Us. No. 1523 
| of 1888 Calendar | 
THE STATE OF MINNESOTA, er Rel 
&e., Defendant in Error. 

Sir—You will please take notice that the above 
named plaintiff in error will apply to the Honorable 
Court, at the capitol in the city of Washington, on 
Tuesday the 8th day of October, 1889, at 12 o'clock M., 
or as soon thereafter as counsel can be heard, to have 
the above entitled cause advanced upon the Calendar 
for oral argument, in preference to civil cases between 
private parties; and that said motion will be made 
upon the foregoing assignment of reasons and state 
ment of case. 

Dated September 12, 1889. 

Respectfully, 
W. H. NORRIS, 
Att'y for Pl’ff in Error. 
|. H. HOWE, 
of Counsel. 
Hon. Moses E. Crapp, Attorney General. 
\tt’y for Deft. in Error. 

Due service of the forego! ig notice of motion and 
accompanying assignment of reasons and statement of 
| 


case, 1s hereby admitted this 22d day of September 
— a : , 


A. D. IS8g, and date of service of said notice ts hereby 
waived, and the above named defendant tn error joins 
in the request to have said cause advanced pursuant to 
said motion. | 


September 23,1885. 4 a 
a 4 - Lt e 
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IN "THE 


Supreme Court of the anited States. 
OCTOBER TERM, 1889. 


CHICAGO, MILWAUKEE AND Sf. PAUL) 
RAILWAY COMPANY Siam 
vs. ( Stes. 


THE STATE OF MINNESOTA | 


. \ 0. 15 25. 
THE MINNEAPOLIS EASTERN RAILWAY 
COMPANY 


Us. 


THE STATE OF MINNESOTA 


Error. 


| 
| 


Suggestions for Appellants on Motions to Advance and Assign 
for Oral A rgument. 


W. C. Crouby, 


bi Counsel for A ppe llants 


Jupp & DerweiLer, PRINTERS. 
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IN THE 


Supreme Court of the anited States. 
OCTOBER TERM, 1889. 
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No. L112. 


CHICAGO, MILWAUKEE AND ST. PAUL 
RAILWAY COMPANY a 
ue ror. 


THE STATE OF MINNESOTA 


No. 1522. 


THE MINNEAPOLIS EASTERN RAILWAY 
COMPANY ' 
we error. 


THE STATE OF MINNESOTA | 


Suggestions for Appellants on Motions ‘9 Advance and Assign 
; 


for Oral A rqumeni 


The appellants join the application of the attorney gen- 
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The question involved 1s as to the effect of the action of the 


rallroad commissioners of Minnesota in fixing rates to be 
charged by the appellants as common carriers. On the one 
hand, it is contended that the rates ado 
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coustitutional provisions, and that it is competent fora court 


upon that matter is not conclusive, it amounts to nothing, 
for nowhere in the act is there anything making it prima 
facie evidence of what is equal and reasonable should a judi- 
cial investigation of that question be permitted. What 
might be the fesult if the commission feiled to exercise an 
honest judgment and it manifestly and palpably appeared 
that they had acted corruptly, we need not consider, for no 
such case is now before us.” 


In No. 15238 the rates to be charged for switching cars were 
fixed by the commissioners at one dollar per car. Applica- 
tion was made for a mandamus to compel obedience. A 
stipulation was made as to the facts, in which it appeared 
that the actual cost of doing the work was one dollar and 
fourteen cents per car. The court awarded the writ, hold- 
ing, as they did in the milk case, that no judicial inquiry 
could be made, and the only question was as to whether the 
railway company had complied with the order. ‘The opin- 
ion filed referred to and adopted that in the milk case. 

But this is notall. After the commissioners adopted rates 
for switching the Chicago, St. Paul, Minneapolis and Omaha 
Railway Company, a part owner of the Eastern, obtained an 
injunction against the commissioners to restrain the enforce- 
ment of the rates from the United States circuit court. On 
final hearing this was made perpetual. Judge Brewer uses 
the following language: 


“Tt is not within the power of the State, directly or indi- 


rectly, to put in force a schedule of rates when the rates. 


prescribed therein will not pay the cost of service. In this 
case the detendants took no testimony, and the complain- 
ant’s testimony shows that the actual cost of the service—that 
is, wages of employes, rent of engines, keeping the track in re- 
pair—exceeds per car by fourteen cents the amount allowed 
in the schedule as compensation. In other words, it costs 
complainant one dollar and fourteen cents per car to do the 
work, and the defendants propose to allow it to charge only 
one dollar. ‘The State cannot require a railroad corporation 
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to carry persons or property without reward.’ (Railroad 
Commission Cases, 116 U.8., 331; 6 Sup. Ct. Rep., 344.”) 
Chicago, St. P., M. & O. R’y Co. vs. Becker et al., rail- 
road and warehouse commissioners, Vol. 35, Fed. 
Rep., p. S86. 


There is, therefore, a conflict between the State and Fed- 
eral courts on this question, and for that reason it is impor- 
tant that a speedy decision be made by this Court. 

The writ of error has been made a supersedeas in each of 
these cases. 

In view of the late time in the term and the pressure of 
other business on the Court, it is suggested that oral argu- 
ment be allowed at this term, and the filing of an opinion 
be postponed to the first of the next term if it is found in- 
convenient to do so at the present term. 

W. C. Goupy, 
Of Counsel for Appellants. 
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STATUTE OF MINNESOTA. 

An act was passed which was approved March 7, 
1887, entitled “ An act to regulate common carriers and 
creating the railroad and warehouse commission of the 
State of Minnesota, and defining the duties of such com- 
mission in relation to common carriers.” 

This act applies to all carriers engaged in the trans- 
portation of passengers and property by railroad. It de- 
clares that all charges made shall be equal and reasonable, 


and that every unequal and unreasonable charge is_pro- 
hibited and declared to be unlawful. 
Paragraph b, section 2, is as follows: 


« It shall be unlawful for any common carrier, subject 


to the provisions of this act, to make or give any un- T 


equal or unreasonable preference or advantage to any 
particular person, company, firm, corporation, or locality, 
or any particular description of traffic, in any respect 
whatsoever, or to subject any particular person, company, 
tirm, corporation, or locality, or any particular description 
of traffic, to any unequal or unreasonable prejudice or 
disadvantage in any respect whatsoever.” | 

Paragraph a, section 7, reads as follows: 

‘¢ That it shall be unlawful for any common carrier, sub- 
ject to the provisions of this act, to charge or receive 
any greater compensation, per ton, per mile,for the con- 
temporaneous transportation of the same class of freight 
for a longer than for a shorter distance over the same line, 
in the same general direction, or from the same original 
point of departure, or to the same point of arrival; but 
this shall not be construed as authorizing any common 
carrier, subject to the provisions of this act, to charge 
as high a rate per ton, per mile, for a longer as for a. 
shorter distance.” 

Section 8 reads as follows: 

“(a). That every common carrier subject to the pro- 
visions of this act, shall within sixty (60) days after this ‘ 
act shall take effect, print and thereafter keep for public 
inspection, schedules showing the classification, rates, 
fares and charges for the transportation of passengers 
and property of all kinds and classes which such common 


carrier has estabiished, and which are in force at the time 
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upon its railroad, as defined by the first section of this 
act. The schedule printed as aforesaid by such common 
carrier shall plainly state the places upon its railroad be- 
tween which property and passengers will be carried and 
shall contain classifications of freight in force upon the 
lines of such railroad, a distance tariff, and a table of in- 
terstation distances, and shall also state separately the ter- 
minal charges, and rules or regulations which in anywise 
change, affect or determine any part of the aggregate of 
such aforesaid rates, fares and charges. Such schedule 
shall be plainly printed in large type, and copies, for the 
use of the public, shall be kept in every depot or station 
upon any such railroad, in such places and in such form 
that they can be conveniently inspected. 

(b). No change of classification shall be made, and no 
change shall be made in the rates, fares and charges, 
which have been established and published as aforesaid by 
any common carrier, in compliance with the requirements 
of this section, except after ten (10) days’ public notice, 
which notice shall plainly state the changes proposed to 
be made in the schedules then in force, and the time when 
the changed schedules will go into effect, and the proposed 
changes will be shown by printing new schedules, or shall 
be plainly indicated upon the schedules in force at the 
time and kept for public inspection. 

(c.) And when any common carrier shall have estab- 
lished and published its classifications, rates, fares and 
charges, in compliance with the provisions of this section, 
it shall be unlawful for such common carrier to charge, 
demand, collect or receive from any person or persons a 
greater or less compensation for the transportation of pas- 
sengers or property, or for any service in connection 


therewith, than is specified in such published schedule of 
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classifications, rates, fares and charges, as may at that 
time be in force. 

(d.) Every common carrier, subject to the provisions 
of this act, shall file with the commission hereafter pro- 
vided for in section ten (10) of this act, copies of its 
schedules of classifications, rates, fares and charges which 
have been established in compliauce with the require- 
ments of this section, and shall promptly notify said com- 
mission of all changes proposed to be made in the same. 
Every common carrier shall also file with said commis- 
sion copies of all contracts, agreements or arrangements 
with other common carriers in relation to any traffic af- 
fected by the provisions of this act, to which contracts, 
agreements or arrangements it may be a party. And in 
cases where passengers or freight pass over lines or 
routes operated by more than one common carrier, and 
the several common carriers operating such lines or 
routes, establish joint schedules of rates of fares or 
charges or classifications for,such lines or routes, copies 
of such joint schedule shall also, in like manner, be filed 
with said commission. Such joint schedules of rates, 
fares, charges and classifications, for such lines, so filed 
as aforesaid, shall also be made public by such common 
carriers, in the same manner as hereinbefore provided for 
the publication of tariff upon its own lines. 

(e.) ‘That in case the commission shall, at any time, 
find that any part of the tariffs of rates, fares, charges or 
classifications so filed and published, as hereinbefore pro- 
vided, are in any respect unequal or unreasonable, it shall 
have the power, and is hereby authorized and directed to 
compel any common carrier to change the same and 
adopt such rate, fare, charge or classification as said com- 


mission shall declare to be equal and reasonable. To 
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which end the commission shall, in writing, inform such 
common ‘carrier, in what respect such tariff of rates, fares, 
charges or classifications are unequal and unreasonable, 
and shall recommend what tariffs shall be substituted 
therefor. 

(f.) In case such common carrier shall neglect or re- 
fuse for ten (10) days after such notice to substitute such 
tariff of rates, fares, charges or classifications or to adopt 
the same as recommended by the commission, it shall be 
the duty of said commission to immediately publish such 
tariff of rates, fares, charges and classifications as they 
had declared to be equal and reasonable, and cause the 
same to be posted at all the regular stations on the line 
of such common carrier in this state, and thereafter it 
shall be unlawful for such common carrier to charge or 
maintain a higher or lower rate, fare, charge or classifica- 
tion than that so fixed and published by said commission. 

(g.) If any common carrier, subject to the provisions 
of this act, shall neglect or refuse to publish or file its 
schedules of classifications, rates, fares or charges, or 
any part thereof, as provided in this section, or if any 
common carrier shall refuse or neglect to carry out such 
recommendation made and published by said commission, 
such common carrier shall be subject to a writ of man- 
damus to be issued by any judge of the Supreme court 
or of any of the District courts of this state, upon ap- 
plication of the commission, to compel compliance with 
the requirements of this section and with the recom- 
mendation of the commission, and failure to comply wih 
the requirements of said writ of mandamus shall be pun- 
ished as and for contempt, and the said commission, as 
complainants, may also apply to any such judge for a 
writ of injunction against such common carrier from re- 
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ceiving or transporting property or passengers within this 
state until such common carrier shall have complied with 
the requirements of this section and the recommendation 
of said commission; and for any wilful violation or failure 
to comply with such requirements or such recommenda- 
tion of said commission the court may award such costs, 
including counsel fees, by way of penalty, on the return 
of said writs, and after due deliberation thereon, as may 
be just.” : 

Section 9 creates a commission called the Railroad and 
Warehouse Commission of the State of Minnesota, com- 
posed of three commissidners to be appointed by the 
governor, and the act defines their duties, and provides 


or the hearing of complaints of violations of the act. 


The Minneapolis Eastern Railway | 
Company 
2's. 
The State of Minnesota, cv re/., 
the Railroad and Warehouse | 
Commission of the State of | 
Minnesota. 


On the 8th day of January, 1889, the attorney general 
of Minnesota made application to the Supreme court of 
that state for a writ of mandamus directed to the Minne- 
apolis Eastern Railway Company, to compel it to 
comply with an order and recommendations of the rail- 
road and warehouse commission upon the relation of that 
board. (Rec., 1.) 

The court directed an alternative writ of mandamus to 
be issued and served upon the railway company; it was 
made returnable on the 15th day of January, 188o. 
(Rec., 5-10.) The railway company made a return and 
answer to the alternative writ.( Rec., 10-16.) 

On the 29th day of January, 1589, the cause coming 
on for hearing upon the writ and return, the respondent 
asked leave to make nroof of the matters set forth in the 
return, which request was denied, and exception taken. 
The attorney general then moved for judgment upon the 
writ and return, and an order for a peremptory writ, and 
the application was granted. (Rec., 17.) 

On the 27th of February, 1589, a final judgment was 
entered awarding a peremptory writ of mandamus ac- 
cording to the command in the alternative writ, and for 
costs. (Rec., 20.) From this judgment the writ of er- 
ror has been prosecuted to this court by the railway 


(Rec., 22-24.) 


company, and a superseceas allowed. 


All of the facts necessary for the consideration of the 


court appear in the aiternative writ and return. 


The Minieapolis Eastern Railway Company was 
formed, under the general law, June 17, 1878. On the 
27th day of January, 1879, its articles of association were 
amended so as to make the general nature of its business 
to be the building and operating of a railway from the 
city of Minneapolis, Hennepin county, Minnesota, to the 
city of St. Paul, Ramsey county, in the same state, with 
branches connecting with any and all railroads then built 
or thereafter to be built, or secure or construct in the said 
cities, or either of them, also branches to mills and man- 
ufactories in said cities, or in either of them. 

At the time the writ was sued out the company had 
constructed about three and one-half miles, entirely with- 
in the city of Minneapolis, and it had been engaged in - 
business for about ten years. (Rec., 10.) 

The corporation was subject to the provision of section 
4, article 10, of the constitution, which provides: 

«That all corporations being common carriers, enjoying 
the right 0! way, in pursuance of this section, shall be 
bound to carry minerals, agricultural and other products 
or manufactures on equal and reasonable terms.” ' 

Prior to July 7, 1887, the railway company had a 
schedule of tariff rates by which the charge for handling 
and switching empty cars was $1.25 per car, and for 


2) 
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loaded cars $1.50 per car. ; 


On the 7th day of July, 1887, the railroad commission 


7> 
found that the schedule of rates was unequal and un- 


reasonable, and fixed $1 per car for switching each car, 


without regard to whether it was loaded or not. Notice 


was given to the railway company, but it neglected to 
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comply with the order, and continued to charge $1.25 
and $1.50 respectively. 

The attorney general then presented his petition for a 
writ of mandamus to compel obedience to the order. 

The return denies that the rates which the railway 
company had charged were unequal and unreasonable, 
and alleges that the price fixed by the railroad commis- 
sion was an inadequate and unreasonable compensation, 


and sets forth the facts in regard to its property, earnings 


' and expenses, for the purpose of showing that it was jus- 


tified in charging the rates fixed in its schedule. 

The return shows that three and one-half miles have 
been constructed, and that such tracks were wholly within 
the city of Minneapolis: that the total cost of the railway 
and its equipment was $253,148.11—-giving the different 
items making this aggregate sum, and alleging that the 
value of its property had increased so that it was worth 
more than it had cost; that the capital stock was $30,- 
000; that bonds to the amount of $150,000, secured by a 
mortgage upon all the property, were issued on the Ist 
day of January, 1879, bearing interest at the rate of seven 
per cent. per annum, payable semi annually, the principal 
becoming due in thirty years after date; that all the pro- 
ceeds of the stock and the bonds were used in the con- 
struction and equipment of the railway; that such pro- 
ceeds were insufficient for the same, and that an addi- 
tional indebtedness had been contracted to the amount of 
$90,000, all of which was used in construction and equip- 
ment; that the railway company began its operations June 
1, 1579, and had continued to operate it since that time; 
that its whole business had been the switching of cars 
between the tracks of other railway companies and mills, 
warehouse and industries situated upon its lines within 


the city of Minneapolis. 
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The return further shows that until the first of Sep- 
tember, 1852, the railway company charged $1 per 
loaded car, when it raised the price to $1.50, and the it the 
service rendered by the railway company was of that 
character which would otherwise be performed by drays 
and wagons at a much greater expense, and that the rate 
of $1.50 per loaded car does not exceed a fair and rea- 
sonable charge for the service; that from the beginning 
of the operation of the railway company up to and in- 
cluding June 30, 1887, the gross earnings were less than 
the operating expenses and interest on the mortgage 
bonds by the sum of $21,223.76; that the excess of its 
gross earnings over operating expenses had been applied 
to the repayment of the unsecured indebtedness used in 
constructing and equipping the road and interest thereon; 
that on the 30th day of June, 1883, there remained of such 
unsecured indebtedness $12,211.02, which was reduced 
by the 30th day of November, 1883, by the sum of 
$10,000, leaving a balance of unsecured indebtedness, 
and of the interest thereon, $2,211.02. that no interest 
whatever had been paid on the bonds of indebtedness, and 


it had accumulated so that $ S105, 000 was due. 


The return further shows that in the year ending June 
30. 18388, the last fiscal year, the railway company trans- 
ported 27,272 loaded cars, which was its entire business, 
and that it received as compensation $1.50 per car, mak- 
ing $40,908, which constituted its entire receipts for that 
year, and that it paid the operating expenses fer the same 
year, $22,583.78, and paid the whole of the residue of 
such receipts on the unsecured indebtedness, and interest 
thereon, and that said year was an unusually prosperous 
one and was the first year when it had earned a sum 


equal to the amount of its operating expenses and one 
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Vear’s interest upon the bonded indebtedness; that the 
unsecured creditors had at the request of the railroad 
company advanced the amount due to the holders of cou- 
pons on the bonds, and that the same is evidence of in- 
debtedness against the company. 

The return further shows that a poition of the rail- 
road on the west side of the line, about 1,200 feet in 
length, is upon a wooden trestle work ten yeurs old, and 
ubout 1,100 feet of which is so decayed and worn that 
the same must be renewed within the year 183g if the 
operation of the railroad is to be continued; that the 
company has no revenue to meet the expense of rebuild- 
ing, other than its earnings; that if the trestle is rebuilt 
of wood, the cost will exceed $15,000, and if of iron or 


steel, the sum of $80,000. 


The return further shows that if the order fixing the 
rates at $1 per car had been enforced, the entire receipts 
in all of its business in said year would have been only 
$27,271, which wou'd have left but $4,680.22 with 
which to pay on its unsecured debt, then exceeding 
S1 1,000, or to pay $10,500 interest upon the bonds, leav- 
ing nothing for extraordinary repairs, with nothing for 
renewals of trestles, bridges or rails. 

The return then alleges that the respondent is the 
owner of the railway, subject only to the len of the 
mortgage; that it is entitled to the possession and bene- 
ficial use of the same extent as the owners of other 
property are entitled to the beneficial use thereof, and 
that it has the right to tix the price for the use of its 
property by others, and the rate at which it will do busi- 
ness for others, subject only to the qualifications that the 
rates so fixed shall be equal and reasonable, and it claims 


that the rate of $1.50 per car so fixed is fair, just, equal 


IZ 


and reasonable, and the rate of $1.00 per car specified in 
the order of the commission, is grossly unfair, unjust, 
unequal and unreasonable, and beyond the jurisdiction 
and power of the commission. | 

The return avers that the action of the commissioners 
in changing the rates was made without notice to the 
respondent, and without giving it an opportunity to be 
heard, and it is claimed that if the order be enforced it 
will take the prdperty of the respondent without due pro- 
cess of law, and in violation of article 14 of the Constitu- 
tion of the United States, and that if the order be enforced 
it will be deprived of the ability to pay the interest upon 
its bonded indebtedness, and that such order is, there- 
fore, one impairing the obligation of a contract, and in 
violation of section 10 of the Constitution of the United 
States: and, further, that if the order is enforced it will 
have the effect of depriving the railway company of its 
property for the use and benefit of private citizens, 
without making any compensation therefor, in violation 
of section 13 of article 1 of the Constitution of the State 
of Minnesota, and so it is asserted that the order of the 
commission is null and void. (Rec., 10-16.) 


The Chicago Milwaukee and St. Paul ) 
Railway Company, | 
vs. | 

The State of Minnesota ex rel. the Rail- [ 

road and Warehouse Commission of the 

State of Minnesota. 

On the 6th day of December, 1887, an alternative 
writ of mandamus was issued from the Supreme court to 
the Chicago, Milwaukee and St. Paul Railway Com- 
pany on the application of the State of Minnesota on, the 
relation of the railroad and warehouse commission of 
the State of Minnesota. (Rec., 2-7.) 

The writ commanded the railway company to show 
cause why it should not charge two and one-half cents 
per gallon in ten gallon cans for transportation of milk 
from Owatonna or Farribault to St. Paul or Minneapolis. 

It appears from the writ that the railway company 
was organized under the laws of Wisconsin, and among 
other lines owned one known as The Iowa and Minne- 
sota Division, running from Calmar in Iowa to Leroy in 
Minnesota, and from Leroy through Owatonna and Far- 
ribault to St. Paul and Minneapolis; that the portion 
thereof between Leroy and St. Paul is wholly within the 
the State of Minnesota, and that the company enjoy the 
right of way in pursuance of the provisions of section 4, 
article 10, of the constitution of Minnesota, which re- 
quired it to carry the mineral, agricultural and other 
products or manufactures on equal and reasonable terms. 

It further appears that complaint had been made by 
certain boards of trade union to the railroad commission 
charging that the rates for the transportation of milk from 
Owatonna, Farribault, Dundas, Northtield and Farming- 


ton to St. Paul and Minneapolis were unequal and unrea- 
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sonable; that there was a charge of four cents per gallon 
from Owatonna to St. Paul and Minneapolis, three cents 
per gallon from Farribault and the other places named to 
St. Paul and Minneapolis; thit a time and place was fixed 
for hearing such complaints, and at that time and _ place 
the railway company and the boards of trade union were 
heard, when the commission, upon investigation, found 
that the charges from Owatonna and Farribault to St. 
Paul and Minneapolis were three cents a gallon in ten 
gallon cans, and that such rates were unequal and unrea- 
sonable, and further found that a rate of two and one-half 
cents per gallon in ten gallon cans was an equal and rea- 
sonable rate; that the commission on the 4th day of Au- 
gust, 1887, made a report in writing, including the find- 
ings of fact together with the recommendation as to what 
tariff should be substituted, and specifying the reasonable 
rate to be two and one-half cents per gallon; which re- 
port was furnished to the complainant and the railway 
company with a notice requiring the carrier to change its 
rates in conformity with the recommendation; that the 
railway company had neglected and refused to make 
such change, but continued to charge the rates formerly 
established by it. 

On the 23d of December, 1887, the railway company 
made a return to the alternative writ, and therein ad- 
mitted that the charge per gallon in ten-gallon cans for 
the transportation of milk on passenger-trains from Owa- 
tonna and Farribault to St. Paul and. Minneapolis was 
three cents per gallon, and denied that the same was an 
unequal or unreasonable rate, and alleged that two and 
one-half cents per gallon was an unequal and unreasonable 
rate for such service, claiming that Owatonna was seventy- 


one and Farribault fiftv-six miles from Minneapolis, and 


that the requirement of the commission to charge the 
same rate for both distances was unreasonable and con- 
trary to the statute of the State of Minnesota to make | 
or give an unequal or unreasonable preference or ad- 
vantage to any particular locality or any particular de- 
scription of traflic, or any particular person. 

The return also claimed that the power to fix and es- 
tablish rates was a legislative power, and could not be 
delegated to the Railroad and Warehouse Commission, 


and therefore the order of the commission was void. 


The return further claimed that the action of the com- 
missioners in tixing rates which were unequal and unreas- 
onably low, was in violation of section t of article 14 of 
the Constitution of the United States, and was pro tanto 
taking and deprivation of the railway company of its 
property without due process of law, and therefore void. 
(Rec., 24-28. ) 

On the 25th of January, 1855, a petition was presented 
by the railway company to the Supreme court calling 
attention to the issues made by the alternative writ and 
return thereto, and asking a reference of the case to any 
referee of the court to take the testimony upon the issues 
raised. (Rec., 30.) 

The court deuied the application for leave to take tes- 
timony, and for a reference for that purpose. (Rec.., 
31.) 

The cause was then heard upon the alternative writ 
and the return thereto, and the court found, as appears 
by the order of judgment entered, that the respondent 
had failed to show that it had done as commanded by 
said writ, and the relator having moved for a peremptory 


writ, the court allowed the same, and judgment was 
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rendered accordingly, and for costs against the respond- 
ent. Rec., 41, 42.) 

The opinion of the Supreme court of the State of 
Minnesota was filed April 20, 18858, and is reported in the 
38th Minnesota Reps. at page 281, and is inserted in the 
record at pages 31-40. 


The opinion is as follows: 


“ STATE OF MINNESOTA SUPREME CouRT, OCTOBER 
- Term, A. D. 1887. 


The State of Minnesota ev ve/. the Rail- 
road and Warehouse Commission of | 
the State of Minnesota, A’c/u/or, 

v's. - Opinion. 

The Chicago, Milwaukee and St. Paul | 

Railway Company, | 
Prespondent. 


The questions here presented are, first, the construc- 


tion and, second, the constitutionality of chapter 10 (par- 


ticularly subdivisions e, f and g of section 8), general 


laws 1887, entitled « An act to regulate common carriers, 


and creating the railroad and warehouse commission ot 


the State of Minnesota and defining the duties of such 


commission in relation to common carriers. 


The provisions of the act are made applicable to all 


common carriers of persons or property by railroad, or 


partly by railroad and partly by water when both are 


used, under a common control or management. 


It creates and establishes a commission. to be known as 


the railroad and warehouse commission of the State of 


Minnesota, and to consist of three commissioners ap- 


pointed by the Governor, by and with the advice and 


consent of the senate. 
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It provides that all charges by any common carrier for 
the. transportation of passengers and property shall be 
equal and reasonable. It also requires all carriers to fur- 
nish ample, equal and reasonable facilities for trade and 
travel; prohibits unequal and unreasonable preferences to 
any particular person or locality or to any particular de- 
scription of traffic, and forbids pools, rebates or limita- 
tions of the common law liability of carriers of prop- 
erty, etc. 

Section 8 (a) requires every common carrier to print 
and keep posted at every depot or station schedules show- 
ing its freight rates and passenger fares; (b) forbids any 
change in these schedules without ten days’ notice; (c) 
makes it unlawful to charge any greater orless rates than 
those specified in such schedules: (d) requires the carrier 
to file with the railway and warehouse commission copies 
of the schedules, and to promptly notify such commission 
of all changes therein. 

(e.) That in case the commission shall at any time 
find that any part of the tariffs of rates, fares, charges 
or classifications so filed and published as hereinbefore 
provided are in any respect unequal or unreasonale it shall 
have the power, and 1s hereby authorized and directed to 
compel any common carrier to change the same and 
adopt such rate, fare, charge or classification as said com- 
mission shall declare to be reasonable and equal; to which 
end the commission shall, in writing, inform such com- 
mon carrier in what respect such tariff of rates, fares, 
charges or classifications are unequal and unreasonable, 
and shall recommend what tariffs shall be substituted 
therefor. 

(f). In case such common carrier shall neglect or re- 


fuse for ten (10) days after such notice to substitute such 


1S 


tariff of rates, fares, charges or classifications, or to adopt 
the same as recommended by the commission, it shall be 
the duty of said commission to immediately publish such 
tariff of rates, fares, charges and classifications as they 
had declared to be equal and reasonable, and cause the 
same to be posted at all the regular stations on the line of 
such common carrier in this state, and thereafter it shall 
be unlawfulf or such common carrier to charge or maintain 
a higher or lower rate, charge or classification than that 
so fixed and published by said commission. 

(g). If any common carrier subject to the provisions 
of this act, shall neglect or refuse to publish or file its 
schedules of classifications, rates, fares or charges, or any 
part thereof, as provided in this section, or if any common 
carrier shall refuse or neglect to carry out such recom- 
mendation made and published by said commission, such 
common carrier shall be subject to a writ of mandamus, 
to be issued by any judge of the Supreme court, or of any 
of the district courts of th’s state upon the application of the 
commission, to compel compliance with the require ments 
of this section and with the recommendation of the com- 
mission, and failure to comply with the requirements of 
said writ of mandamus, shall be punishable as and for con- 
tempt, and the said commission, as complainants, may 
also apply to aay such judge for a writ of injunction 
against such common carrier from receiving or transport- 
ing property or passengers within the state, until such 
common carrier shall have complied with the require- 
ments of this section and the recommendation of said com- 
mission, and for any wilful violation or failure to comply 
with such requirements or such recommendation of said 
commission, the court may award such costs, including 
counsel fees, by way of penalty on the return of said writs, 


and after due deliberation thereon, as may be just. 
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In construing this act, the first question which presents 
itself, is as to our own jurisdiction. 

As the law stood at the time of the passage of the act, 
the district court had exclusive original jurisdiction in all 
cases of mandamus, except when the writ is to be directed 
to a district court or judge thereof in his official capacity, 
in which case the Supreme court had exclusive original 


jurisdiction, and all issues of fact in any mandamus pro- 


ceeding, were triable in the district court by a jury as in 
} an ordinary civil action. Gen. St. 1878, Ch. 80, Sec. 12; 
: Gen. Laws, 1881, Ch. 40; State v. Burr, 28 Minn., 40: 
State v. Whitcomb, 28 Minn., 50. 


Does subdivision of section 8, above cited, vest the 
Supreme court with original jurisdiction of the proceed- 
ings in mandamus therein provided for to compel com- 


pliance with the requirements of the act? 


It must be admitted that the language of the act ts 
vague and its meaning obscure. The framer of the bill 
evidently was not sufficiently familiar with the practice 
in mandamus to express himself in apt terms. If the 
language was to be construed with technical strictness it 
might be difficulty to give to it any effect whaiever; but 
legislative enactments are not to be defeated on account 
of mistakes, omissions, or inaccurancies of language any 

. more than other writings provided the intention of the 
legislature can be ascertained from the whole act. 

In construing a statute we must assume, if its language 
will admit, that the legislature intended to act within its 


constitutional power. We must also, if possible, so con- 


strue the language as to make it effectual. 
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To construe this act as meaning that the judge shall, as 
a ministerial officer, issue the writ without any hearing 
or judicial determination by the court, as a sort of execu- 
tion to enforce the orders of the commission, would be to 
hold the act unconstitutional; for in such a case the func- 
tions required of the julge would be only executive or 
ministerial, not judicial or pertaining to the exercise by 
his court of its judicial powers. Of course, it 1s not in 
the power of the legislature to impose any such duties 
upon him. This construction must be rejected. If tt 
means that a judge of the Supreme court ts not only to 
allow the alternative writ, but to hear and determine 
whether a peremptory writ shall issue (in which case he 
would act as a court), it would be also unconstitutional. 
The Supreme court consists of five judges and can ex- 
ercise its judicial functions only when a quorum is pre- 
sent. Again, if the act means that the judge of the Su- 
preme court shallissue the writ and make it returnable in 
the District court, which alone would have jurisdiction to 
hear and determine the proceedings, it would be obnox- 


ious to the objection that it would vest in him powers 


and impose on him duties belonging to the judges of the 


r] 
> 
District court. Moreover, such a practice, even if allow- 
able, would be at once both useless and without prece- 
dent. 

The only remaining interpretation that can be sug- 
gested, and the only one that will make the language of 


the act effectual, is that a judge of the Supreme court 


or of the District court may issue (or cause to be issued) 
the writ, returnable into his court, to bring the matter be- 
fore it for hearing and determination. In short, that the 
intention of the act was to give the District and Supreme 


courts concurrent original jurisdiction of all proceedings in 


ow 


ow 
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mandamus provided for in subdivision ¢ of section § of the 
act to compel compliance with its provisions. This con- 
struction is supported and strengthened by the last clause 
of the section, which provides that ‘for any wilful viola- 
tion or failure to comply with such requirements or such 
recommendations of said commission the court may award 
such costs, including counsel! fees, by way of penalty on 
the return of said writs, and after due deliberation thereon. 
as may be just.’ 

This last is in our opinion, the only reasonable or per- 
missible construction of the act. What the practice would 
be in case the respondent’s return made an issue of fact, 
we need not now inquire. As will be seen hereafter, the 
law neither contemplates nor permits any issue as to the 
equality or reasonableness of the rates recommended by 
the commission, and aside from this, respondent tenders 
no issue of fact. Its whole defense rests in questions of 
law. There was no fact for it to traverse, except its vio- 
lation of the law. If the statute is valid, it was bound to 
obey it, and if it is not obeying it there is no issue of fact 


to try. 
as 


The next and only remaining question that arises on 
the construction of the act is as to the nature and extent 
of the powers granted to the commission in the matter of 
fixing rates. It seems to us that, if language means any- 
thing, it is perfectly evident that the expressed Intention 
of the legislature is that the rates recommended and pub- 
lished by the commission (assuming that they have pro- 
ceeded in the manner pointed out by the act )should be not 
simply advisory nor merely prima facie equal and reas- 


onable, but final and conclusive as to what are lawful or 


to 
to 


equal and reasonable charges; that in proceedings, to 
compel compliance with the rates thus published the law 
neither contemplates nor allows any issue to be made or 
inquiry had as to their equality and reasonableness in fact. 
Under the provisions of the act the rates thus published 
are the only ones that are lawful, and therefore in con- 
templation of law, the only ones that are equal and reason- 
able; and hence in proceedings like the present, there 1s. 
as said before, no fact to traverse, except ‘the violation of 
the law in refusing compliance with the recommendations 
of the commission. Indeed, the language of the act is so 
plain on that point that argument can add nothing to its 


force. 

[It is significant, however, in this connection, that while 
the other portions of the act are mainly copied from the 
‘interstate commerce act,” in which the Interstate Com- 
merce Comm ’ssion is not given any authority to fix rates 
(its action being merely advisory and the provisions of 
the act being only enforceable by judicial proceedings, in 
which the reports and findings of the commission in cer- 
tain cases are made merely Prima facie evidence of the 
facts therein stated. )- 

Subdivisions ¢ and / of sections 8 and so much of sub- 


o of the same section of our act as relates to com- 


division | 
pelling compliance with the schedule of rates recom- 
mended by the commission are entirely new, not being 
found in the act of congress. The incorporation of this 
new matter must have been for a purpose, and that pur- 
pose clearly was to clothe the commission with full power 
to determine, in each particular case, what were equal 
and reasonable rates, and to make their determination on 


that question tinal and conclusive. 


There are anumber of other subjects, such as the man- 
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agement of railroads affecting the convenience and safety 
of traflic and travel, damage resulting to individuals or 
localities from unjust discriminations or extortionate 
charges, which are the subjects of investigation by the 
commission, and their reports made by subsequent sec- 
tions the basis of actions in court in which the findings of 
the commission are merely Arvma facie evidence of the 
matters therein stated; but these in no way relate to the 
matter of fixing general schedules of rates, which 1s fully 
and exclusively provided for in section 8, which, upon 
that subject, is complete in itself. Indeed, if the action of 
the commission upon that matter is not conclusive it 
amounts to nothing, for nowhere in the act 1s there any- 
thing making it prima_facre evidence of what Is equal and 
reasonable should a judicial investigation of that question 
be permitted. 

What might be the result if the commission failed to 
exercise an honest judgment and it manifestly and palpa- 
bly appeared that they had acted corruptly, we need not 


consider, for no such case is now before us. 


Pes 


This brings us to the question of validity of the act 
4 i : 
that is, the authority of the legislature to confer such 
powers upon this commission. ‘That the legislature itself 
has the power to regulate railroad charges 1s now too well 
| 4 

settled to require either argument or citation of author- 
ity. The history of the contest over this question is still 
fresh in the minds of all. Railways had become, prac- 
tically, the public highway system of the country. The 
situation was anomalous, being the first instance in his- 


tory where a public highway system was, at the same 


ra 
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time, owned by private parties and exclusively used by 
those who owned it. This condition of things, empha- 
sized by the reckless railway management of fifteen 
vears ago, led to legislation assuming to regulate and 
limit railway charges for the transportation of persons 
and property. Entrenched behind the doctrine that a 
charter is a contract, the railroad companies dented the 
power of the legislature to do this, claiming the right to 
charge what they pleased for their services, subject only 
to the common law rule that these charges should be in 
themselves reasonable, and this they claimed was a ques- 
tion for judicial, and not legislative, determination. The 
dispute was submitted to the arbirrrament of the courts. 
The decision in the so-called « Granger cases,” over 
eleven years ago, resulted in a complete victory for the 
right of legislative control. It was then held that rail- 
way companies, being incorporated as common carriers 
for hire, and given extraordinary powers and_ special 
rights and privileges in order that they might better 
serve the public were engaged in a public employment 
affecting the public interest, and, therefore, unless pro- 
tected by their charters, were subject to legislative con- 
trol as to their rates of fare and freight; that for protection 
against wrong under the form of legislative regulation, 
they must rely entirely upon the good faith of the people 
and the wisdom and impnurtiality of the legislature. (See 
“ Granger Cases,” 94 U.S., 135, 187.) 

The result was so different from the preconceived 
ideas of the railway companies that they were slow to 
realize the full import of these decisions, and sometimes 
reluctant to accept the situation. Judging from their 
argument it would seem that even the eminent counsel 
for the respondent in this case are not yet fully recon- 


ciled to the result. 
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But we know of no decision of any court, Sta‘'e or 
Federal, in which the doctrine of the case referred to has 


been moditied. denied or overruled. and it must now be 


accepted as a settled fundamental principle in American 


constitutional law. In fact, it was settled in the only way 


that any such question can be permanently settled, viz. : in 


' 
accordance with public policy and public necessity, for no 
modern civilized community could long endure that their 
| public highway system should be in the uncontrolled, ex- 
clusive use of private owners. ‘The only alternative was 
: either governmental regulation or governmental owner- 
ship of the roads. 
It is insisted, however, that while the legislature might 
| authorize a commission to recommend rates, and might 
declare that the rates so recommended should be prima 
ue facie evidence of what is equal and reasonable, yet it 1s 
not within its power to set up a commission whose judg- 
| ment or determination as to what is reasonable should be 
final and conclusive; that this is a judicial question which 
| can only be determined by the courts; that the railway 
company has aright to controvert before a court the rea- 
sonableness of the rates tixed by the commission: that 1f 
absolute power to fix rates be given to such a body it 
may be abused to the extent of practical confiscation, and 
depriving the companies of their property without due 
process of law. , This argument is not a new one. It is 
the same that was advanced fifteen vears ago against the 
: right of the legislature itself to regulate rates, and 1f it is 
= sound it would apply with equal force to either case. 
7 ‘ 


The power might be abused by the legislature as well as 
by a commission, but the liability of a power to abuse is 
no argument against its existence, and should the legisla- 


ture directly fix rates the railway company would Ino 
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De said to De an implied condaiuion of the grant, and the 


state in exercising this power only determines the con- 
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now under consideration, whetner the iegisiature fixes the 
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rates airectiy or does it indirectiy througn a commission. 

his brings us to the only remaining question in the 
ise. It is contended that the power to regulate rates (1 
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In a legislature consisting of a senate and house of rep- 
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In constitutional law that the power conferred upon the 
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of the State has located the authority, it must remaio 
The department to whose judgment and wisdom this high 
prerogative has been entrusted cannot relieve itself of the 


responsibility by choosing o'her 


orem les and substituting 


their judgment and wisdom for its own 


As was said by this court in S/ale v. Young, 2g Minn., 


351-2: ‘It is a principle not questioned that, except where 


authorized by the constitution, as in respect to munici- 


palities, the legislature cannot delegate legislative 


it : power, 
~“ 


cannot confer on any body or: person thie power to deter- 
mine what shall be law. ‘The levislature only must de- 
termine what it shall be. ‘In enacting a law the legis 
~ ca 
lature must pass on two things: First, on its authority to 


make the enactment: second. on the exp ciency of the 
enactment. It cannot reter eithe af these questions Lo 
the decision of anv one else. [but tt 1 


7 non 4 ' 
] Is aiso true that it is 


= . .** . . . ’ ’ 
often dithcult to discriminate, in parlicular Cases, DelWeen 


what 1s properly legislative and 


cutive or administrative aut lhe authority that makes 

| ] ] ae ' © el : @ | 

the laws has large discretion in dete: nining ne mcans 

| . ‘ } — oe i 

through which they Shiai im €at Led. ainda ie’ pDeriortl 
= : ! 

ance of manv duties whic! lie bayY DNrovide ior DOV LAW, 

mmev mavreter te some ministerial ollicel Special . hithicd 


tor the duty. 


LCoojeyv. Const. & We. £564 
It is not every grant of powers involving the exercise 
o: discretion and judgment to executive or administrative 
otlicers that amounts to 


a GCiCtaAaLIon O| ICUISsiallIVe pe 


The difference between the departments undoubtedly is 


] } : | : , i , % + . , ' i 
that the ievisialive Makes, the executive cNvecutles, andthe 
: Races ‘ , } ce ‘ } | 
pUCLIE lary construes the iawi:i Dut the maker OL tne aK 


- > P ' a " : ® e« ; , : , 
may Commit something to the discretion tl ot 


partments, and the precise boundary OF Uls powe! 


28 


subject of delicate and difficult inquiry, into which a court 
will not unnecessarily enter. ( Weymon v. Southard, 10 
Wheat., 46.) The principle is repeatedly recognized by 
all courts, that the legislature may authorize others to do 
things which it might properly but cannot conveniently or 
advantageously do itself. All laws are carried into exe- 
cution by officers appointed for the purpose, some with 
more, others with less, but all clothed with power sufhi- 
cient for the efficient execution of the law. These pow- 
ers often necessarily involve, in a large degree, the exer- 
cise of discretion and judgment, even to the extent of 
investigating and determining the facts and acting upon 
and in accordance with the facts as thus found. In fact, 
this must he so, if the legislature is to be permitted ef- 
fectually to exercise, its constitutional powers. 

If this were not permissible the wheels of government 
would often be blocked and the sovereign state find itself 
helplessly entangled in the meshes of its own constitution. 

The statute books are full of legislation granting to of- 
hcers large discretionary powers in the execution of laws, 
the validity of which has never been successfully assailed. 

We might mention as examples of this the grant of 
power to courts to adopt rules governing their own prac- 
tice and proeess, the power given to boards for the con- 
trol of public institutions to make contracts, fix prices and 
adopt rules reasonably adapted to carry out the purpose 
of their creation. 

The power of taxation is legislative, but this does not 
require the legislature itself to assess the value of each 
man’s property or determine his share of the tax. 

The exercise of the police power in requiring persons 
who follow certain occupations to obtain a license is legis- 
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lative, but nothing is more common than to delegate to 
certain officers or boards the power to ascertain and de- 
termine whether persons have the proper qualifications 
as to learning, skill or moral character, and to grant or 
refuse a license according as they may find the facts 
to be. 

The difference between the power to say what the law 
shall be and the power to adopt rules and regulations, or 
to investigate and determine the facts in order to carry 
into effect a law already passed, is apparent. The true 
distinction is between the delegation of power to make 
the law, which necessarily involves a discretion as to 
what it shall be, and the conferring an authority or discre- 
tion to be exercised under and in pursuance of the law. 

Cinn. PR. BR. Co. v. Clinton Co., 1 Ohio St., 
77: 95: 

It seems to us that the authority and discretion confer- 
red upon this commission is of the latter kind. The legis- 
lature enacts that all freight rates and passenger fares 
should be just and reasonable. It had the undoubted 
power to fix these rates at whatever it deemed equal and 
reasonable, but what are equal and reasonable rates 1s a 
question depending upon an infinite and ever changing 
variety of circumstances. What may be such on one 
road or for one description of trathe may not be such on 
orfor another. What are reasonable one month may not 
be so the next. For a popular legislature that meets only 
once in two years and then only for sixty days, to attempt 
to fix rates, would result only in the most ill-advised and 
haphazard action, productive of the greatest inconveni- 
ence and injustice, alike to the railway s and the public. 
If such a power is to be exercised at all, it can only be 


satisfactorily done by a board or commission constantl, 


“ 
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in session, whose time is exclusively given to the sub- 
ject, and who, after investigation of the facts, can fix rates 
with reference to the veculiar circumstances of each road 
and each particular kind of business, and who can change 
or modify these rates to suit the ever-varying conditions 
of traffic. 

If experience has proved anything in the _ so-called 
railroad problem, it is that mere abstract laws against un- 
equal or unreasonable railroad charges are of little or no 
avail. Hence, modern legislation has usually takem the 
form of creating boards of commissioners entrusted with 
veneral supervis on over railroads. Almost all efficient 
legislation on the subject is under such commission vested 
with discretionary administrative powers more or less ex- 
tensive. Our legislature has gone a step farther than 
most others and vested our commission with full power 
to determine what rates are equal and reasonable in each 
particular case. Whether this was wise or not is not for 
us to say, but in doing so we cannot see that they have 
transcended their constitutional authority or discretion as 
to what the law shall be, which would not be allowable, 
but have merely conferred upon it an authority and dis- 
cretion to be exercised in the execution of the law, and 
under and in pursuance of it, which is entirely permis- 
sible. ‘The legislature itself has passed upon the expedi: 
ency of the law and what it shall be. 

The commission is entrusted with no authority or dis- 
cretion upon those questions. It can neither make or un- 
make a single provision of law. It is merely charged 
with the administration of the law and with no other 
power. Whether the charges of a railway in any partic- 

ular case are or are not equal and reasonable is a fact left 


by the law for them to determine. 
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If the commission find them unequal and unreasonabk 
and declare other rates to be equal and reasonable, the 
law itself declares the former unlawful and allows the rail- 
way company to charge only the latter. 

Authorities precisely in point on this question are few. 
We are referred to no case where the grant of such au- 
thority and discretion to a board or commission has been 
held invalid as a delegation of legislative power, but, on 
the contrary, numerous cases can be found in which the 
validity of acts, conferring similar powers has (have | 
been sustained. 

People v. Harper, 91 Ull., 357. 
Ga. BR. PR. Co.v. Smith, 7oth Ga., 694. 
Tilley v. Savannah, Fla. & Western R. PR. 
Co., 5th Fed., Rep. 656. 
See also: 
Slale eX rel, ( 9), pian V. Slate hoard Me {- 
tcal Examiners, 34 Mainn., 387. 


Hildreth v. Crawford, 65 lowa, 339. 


Our opinion ts that the act is not obnoxious to the ob- 
ection made. 

Let the writ issue as prayed for. 

MirTcHELL, J.” 

f petiuon for re-argument was presented which was 
denied. (Rec. 44, 45. 

A writ of error has been sued out and the record 
brought to this court. 

In the Minneapolis Eastern Railway Company cas 
the Supreme court merely referred to the opinion in the 


other Case and followe d that dec isIon. ' Rec “a. 
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THE PARTS OF THE STATUTE OF MINNESOTA WHICH 


MADE THE DECISION OF THE RAILROAD COMMISSIONERS 
CONCLUSIVE, AND NOT SUBJECT TO JUDICIAL EXAMINA- 
TION, ARE REPUGNANT TO THE FIFTH AMENDMENT AND 
SECTION.I OF THE FOURTEENTH AMENDMENT TO THE 
CONSTITUTION OF THE UNITED STATES. 

The fifth amendment declares that: “No person shall 
* * * be deprived of life, liberty or property without 
due process of law, nor shall private property be taken 
for public use without just compensation.” 

The first section of the fourteenth amendment pro- 
vides that “no state shall make or enforce any law which 
shall abridge the privileges and immunities of citizens of 
the United States; nor shall any state deprive any person 
of life, liberty or property, without due process of law; 
nor deny to any persons within its jurisdiction the equal 
protection of the laws.” 

It may be conceded that there was no contract between 
the State of Minnesota and either of these two railway. 
companies, which would prevent the legislature from fix- 
ing rates and charges for services. It may be admitted 
that the legislature had authority to fix maximum rates 
which should be deemed equal and reasonable. It is not 
demed that the legislature has plenary power, except so 
far as limited by constitutional restrictions, but it does not 
follow from these premises that the power of the legisla- 
ture to fix fares, rates and charges for common carriers 


is not limited. . On the contrary, whenever its action con- 
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Hicts with the provisions of the federal constitution, just 
quoted, it will be null and void. 

A state may take private property by the exercise of 
eminent domain tin order to construct railways, and itself 
enter into the business of transportation. Private persons 
and corporations cannot build and operate railways ex- 
cept by consent of the state. The license to construct 
railways and conduct the business of @ carrier must come 
from the state, and censtitutes a franchise. When such 
permission 1s given to a corporation, and ther money of 
its stockholders is invested in a railway and in the pur- 
chase of property, there is an element of private right 
which is to be regarded as private property. The car- 
rier assumes public duties which the law will compel it te 
perform. but because of the existence of private prop- 
erty a reasonable compensation must be paid by those 
who obtain the services of the carrier. The law has al-. 
ways required the carrier to perform its duties for a 
reasonable compensation, and in like manner has required 
the shipper to pay a reasonable reward. It was claimed 
that the carrier had the right to tix the amount to be 
paid, subject only to jucicial inquiry as to whether the 
charges were reasonable or not, basing this claim upon 
the idea that the business was of a private nature, and 
disregarding the fact that it was only conducted by 
permission of the state, and by the exercise of the 


delegated power of eminent domain, and also ignor- 


ing the fact thatthe business was affected 
with a public interest. The result was _ that 


extortion was practiced and the remedies in courts 
were insufficient to protect the public from imposition. 
Appeal was made to the legislative authority for protec- 


tion and acts were passed declaring that rates should be 
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just, equal and reasonable. The railways contested such 
acts and the questions were brought for final decision to 
this court. It was held that the legislature, in the absence 
of any contract to the contrary, could fix the fares, rates 
and charges of every person engaged in business “ af- 
fected with a public interest,” whether a franchise was 
derived from the state or not. A /ortror; that such 
power could be exercised as to carriers by rail where the 
consent of the state was indispensable to the right to con- 
duct the business. Under such decisions it has been 
claimed that such legislative acts were conclus‘ve upon 
those engaged in that kind of business, and that the 
courts could not inquire as to the justice, equality and 
reasonableness of such rates. The result has been that 
unreasonably low charges have been fixed, so that the 
railway carriers in many instances have not ’been able to 
obtain sufficient compensation to pay the actual cost of 
the service rendered. In short, under the power, as 
formerly claimed by the railways, the public needed pro- 
tection, and under the exercise of the legislative power 
with the conclusive effect claimed, the railways need pro- 
tection. 

It cannot be denied that legislatures represent the pas- 
sengers and freighters using the railways; the members 
are elected by popular vote, and the large majority of the 
legal voters are those who seek the services of public 
carriers. The practical result is that the shippers fix all 
charges to be paid, the public carrier being compelled by 
law to transport all passengers or freight, as the case may 
be. There is apparently as much injustice in allowing 
the customers of railways to fix the prices to be paid as 


those who represent the owners of the property. There 


should be some intermediate power having authority to 
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adjust differences and to protect each from the other. 
Under our system of government the courts occupy that 
position. They are umpires for the settlement of dis- 
putes. But waiving that point and assuming that the 
legislature has power to establish the amount to be 
charged by carriers, yet, the action must be such as to 
protect’ private property and interests so far as they 
come within the guaranties of the constitution. 

The Supreme court of Minnesota have assumed that 
this court has decided that the judicial authority does not 
extend to the examination of the justice, equality and 
reasonableness of rates fixed by the legislature or by a 
commission under its authority. While the , decisions 
upon this subject contain remarks which would justify 
that conclusion, yet, when the opinions are considered 
with reference to the cases before the court, no such con- 
clusion can properly be drawn. This precise case has 
never been definitely decided by this court. 

In Munn v. Minors, 94 U.S., 113, the question Was as 
to the validity of an act of the legislature fixing rates to 
be charged for storage in a public warehouse owned by 
private persons. It was contended by the owners that 
the legislature had no power whatever to establish or fix 
the sums to be charged by them; that the property was 
private, the pursuit private, and that they had the right 
to determine for themselves the amount of rates, free 
from interference by the legislature. This court held 
against that contention, for the reasons that these owners 
were engaged in a business “ affected with a public inter- 
est,” which gave the legislature authority to fix the prices 
to be charged. After determining this question, the opin- 
ion of the chief justice proceeds to answer some of the 
arguments against legislative authority, and-in it was used 


the following language: 
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“It is insisted, however, that the owner of property is 
entitled to a reasonable compensation for its use, even 
though it be clothed with a public interest, and what is 
reasonable is a judicial and not a legislative question. 

«As has already been shown, the practice has been 
otherwise. In countries where the common law prevails 
it has been customary from time immemorial for the legis- 
lature to declare what shall be a reasonable compensation 
under such circumstances, or, perhaps more properly 
speaking, to fix a maximum beyond which any charge 
made would be unreasonable. 

+ Undoubtedly, in mere private contracts, relating to 
matters in which the public has no interest, what is rea- 
sonable must be ascertained judicially. But this is be- 
cause the legislature has no control over such a contract. 
So, too, in matters which do affect the public interest, and 
as to which legislative control may be exercised, if there 
are no statutory regulations upon the subject, the courts 
must determine what is reasonable. The controlling fact 
is the power to regulate at all. If that exists, the right 
to establish the maximum of charge, as one of the means 
of regulation, is implied. In fact, the common-law rule, 


which requires the charge to be reasonable, is itself a 


regulation as to price. Without it the owner could make , 


his rates at will, and compel the public to yield to his 
terms, or forego the use. 

‘But a mere common law regulation of trade or busi- 
ness may be changed by statute.. A person has no prop- 
erty, no vested interest, in any rule of the common law. 


That is only one of the forms of municipal law, and is no’ 


more sacred than any other. Rights of property which 
have been created by the common law cannot be taken 


away without due process; but the law itself, as a rule 
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of conduct, may be changed at the will, or even at the 
whim, of the legislature, unless prevented by constitu- 
tional limitations. Indeed, the great oflice of statutes is 
to remedy defects in the common law as they are devel- 
oped, and to adapt it to the changes of time and circum- 
stances. To limit the rate of charge for services ren- 
dered in a public employment, or for the use of property 
in which the public has an interest, is only changing a 
regulation which existed before. It establishes no new 
principle in the law, but only gives a new effect to an 
old one. 

* We know that this is a power which may be abused: 
but that is no argument against its existence. For pro- 
tection against abuses by legislatures the people must re- 
sort to the polls, not to the courts.” 

In the C., B. & @. PR. PR. Co. vy. Jowa, reported in the 
same volume, page 155, the decision in the Munn case 
is followed, and the court holds that, in the absence of a 
contract, the railroad company was subject to such rules 
and requirements as the general assembly of lowa may 
from time to time enact and provide. The court then 
Say: 

«This company, in the transaction of its business, has 
the same rights, and is subject to the same control, as 
private individuals under the same circumstances. It 
must carry when called upon to do so, and can charge 
only a reasonable sum for the carriage. In the absence 
of any legislative regulation upon the subject the courts 
must decide for it, as they do for private persons, when 
controversies arise, what is reasonable. but when the 
legislature steps in and prescribes a maximum of charge, 
it operates upon this corporation the same as it does upon 


individuals engaged in a similar business. It was within 
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the power of the company to call upon the legis'ature to 
fix permanently this limit, and make it a part of the char- 
ter; and, if it was refused, to abstain from building the 
road and establishing the contemplated business. If that 
had been done, the charter might have presented a con- 
tract against future legislative interference. But it was 
not; and the company invested its capital, relying upon 
the good faith of.the people and the wisdom and impar- 
tiality of legislators for protection against wrong under 
the form of legislative regulation.” 

In Peck v. The C. & N.-W. Ry. Co., reported in the 
same volume, 164, the decision followed that in the Munn 
case, and after disposing of some of the questions, made 
use of the following language: 

« As to the claim that the courts must decide what is 
reasonable, and not the legislature. This is not new to 
this case. It has been fully considered in AZann vy. Mh- 
nots. Where property has been clothed with a_ public 
interest, the legislature may fix a limit to that which shall 
in law be reasonable for tts use. This limit binds the 
courts as well as the people. If it has been improperly 
fixed, the legislature, not the courts, must be appealed to 
for the change.” 

The chief justice said in the J/unn case, “ that for 
protection against abuses by legislatures, the people 
must resort to the polls, not to the courts ”*’;and in the 
/owa case, “ that the company invested its capital, rely- 
ing upon the good faith of the people, the wisdom and 
impartiality of legislators for protection against wrong 
under the form of legislative regulation,” and in the Peck 
case that, “ where property has been clothed with a pub- 
lic interest, the legislature may fix a limit to that which 


shall in law be reasonable for its use. This limit binds 
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the court as well as the public. If it has been improp- 
erly fixed, the legislature, not the courts, must be applied 
to for the change.” It might be inferred in the absence 
of the expression of any other views that this court in- 
tended to decide that no judicial inquiry could be made 


into the action of the legislature. 


But it is to be retnarked that there was no ques- 
tion presented by the records in these cases as to the 
effect of legislative action; that was neither argued nor 
decided; the decision was against the contention of the 
warehouseman and railways that no rates could be es- 
tablished by the legislature. This was the only question 
considered by the court; all other things must be consid- 
ered as argument merely. 

In Stone v. Farmers Loan and Trust Company, 116 
U. S., 324, the validity of the statute of Mississippi was 
questioned, and among other things it was claimed, 
“that it denies the company the equal protection of the 
laws; and deprives it of its property without due process 
of law.” 

The contention of the appellees was that the authority 
to fix the rates had been granted in the charter of the 
railroad company, but the court held against that ‘con- 
struction; it Is said: 

« The case turns consequently on § 12, whicia is, ‘ that it 
shall be lawful for the company * * * from time, to 
fix, regulate, and receive the toll and charges by them to 
be received for transportation, etc. This would have 
been implied from the rest of the charter if there had 
been no such provision, and it is argued that, unless it had 
been intended to surrender the power of control over 
fares and freights, this section would not have been in- 


serted. The argument concedes that the power of the 
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company under this section is limited by the rule of the 


common law which requires all charges to be reasonable. 


In Munn v. Lilinors, 94 U.S., 113, and Chicago, Burlinge- 


ton & Quincy Railroad Co. v. lowa, above cited, this 


court decided that, as to natural persons and corporations 


subject to iegislative control, the state could, in cases like 


this, fix a maximum beyond which any charge would be 
unreasonable, and that such maximum, when fixed, would 
be binding on the courts in their adjudications, as well as 
on the parties in their dealings. The claim now 1s that by 
S 12 the state has surrendered the power to fix a maxti- 
mum for this company, and has declared that the courts 
shall be left to determine what is reasonable, free of all 
legislative control. We see no evidence of any such in- 


tention. Power is granted to tix reasonable charges, but 


what shall be deemed reasonable in law 1s nowhere indi- 
cated. There is no rate specitied, nor any limit set. 
Nothing whatever is saic of the way in which the ques- 


tion of reasonableness is to be settled. All that is left 


oo gpa 


as it was. Consequently, all the power which the state 
had in the matter before the charter it retained after- 
wards. ‘The power to charge being coupled with the : 
condition that the charge shall be reasonable, the state 
is left free to act on the subject of reasonableness within 
the limits of its general authority, as circumstances may 
require. The right to fix reasonable charges has been 
granted, but the power of declaring what shall be deemed 
reasonable has not been surrendered. If there had been 
an intention of surrendering this power, it would have 


been easy to say so. Not having said so, the conclusive 


presumption is there was no such intention. 
» * * > » 


“From what has thus been said it is not to be inferred 
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that this power of limitation or regulation is itself with- 
out limit. This power to regulate is not a power to de- 
stroy, and limitation is not the equivalent of confiscation. 
Under pretense of regulating fares and freights, the state 
cannot require a railroad corporation to carry persons or 
property witheut reward: neither can it do that which in 
law amounts to a taking of private property for public 
use without just compensation, or without due process of 
law. What would have this effect we need not now say, 
because no tariff has yet been fixed by the commission, 
and the statute of Mississippi expressly provides ¢ that in 
all trials of cases brought for a violation of any tariff 
of charges, as fixed by the commission, it may be shown 
in defense that such tariff so fixed is unjust.’ ’ 

It thus appears that the court followed the previous 
decisions, but disclaims any purpose of holding that the 
action of the legislature was not subject to judicial in- 
quiry, prompted doubtless by the question made that the 
effect of the law was to deprive the railway company of 
its property without due process of law. Justices 
HARLAN and Fiewp dissent from the opinion delivered by 
the chief justice for the majority of the court, holding 
that there was a contract which exempted the railway 
company from legislative control as to rates, and that the 
act in question impaired the obligation of a centract. 

Mr. Justice HARLAN, in a concurring opinion rendered 
in Ruggles v. Ilinots, 03 U.S., 539, dissented from what 
he conceived to be the view of the majority, holding that 
the tolls to be charged was a question exclusively for 
legislative determination, and in no case of judicial cog- 
nizance. But the opinion of the majority, delivered by 
Mr. Justice Ware, does not seem to hold the doctrine 


which is supposed in the concurring opinion. 
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In Dow v. Beidelman, 125 U.S., 680, the question was 
raised, now presented by the record in these cases. It 
was claimed by the trustees of the railway company that 
the rate of three cents per mile for passengers would not 
produce the revenue necessary to pay the operating ex- 
penses, interest on the bonded debt and a reasonable div- 
idend. 

The court held, Mr. Justice Gray delivering the 
opinion, that the evidence did not sustain the claim of 
the trustee. It appeared from the agreed statement of 
facts that the expense of constructing the Memphis and 
Littlhe Rock railroad, in 1868, was $4,000,000, and the 
railroad company had a_ bonded indebtedness of, $2,850,- 
000, bearing eight per cent. interest perannum. It ap- 
pears, also, from the statement, that the mortgage given 
by the original company had been foreclosed, and a re- 
organization made by the purchasers, who, in turn, gave 
another mortgage, which had been foreclosed, and the 
purchasers had organized still another company. | 

There was no evidence whatever to show the cost of 


the road to the last corporation, nor of its present value. 


For the want of such evidence it was held that there was 


nothing before the court from which it could determine 


whether the prices fixed by the legislature were sufficient 


to produce a proper income or not. 

The court, however, in the opinion quotes with ap- 
proval the statement from the opinion of the chief jus- 
tice in the Stone case, reported in the 116 U. S. The 
inference is thatif the evidence had justified it, the action 
of the legislature would have been-declared invalid. 

This court had occasion, in Wabash Ry. Co. v. Z/linols, 


to consider the real questions involved in the cases re- 
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ported in the 94 U.S. upon another point, but the lan- 


guage applies as well to the one now under consideration. 


‘It was there said by Mr. Justice MitLer. who delivered 


the opinion: 


“ Of the members of the court who concurred in those 
opinions, there being two dissentients, but three remain, 
and the writer of this opinion is one of the three. He is 
prepared to take his share of the responsibility for the 
language used in those opinions, including the extracts 
above presented. THe does not feel called upon to say 
whether those extracts jystify the decision of the Illinois 
court in the present case. It will be seen, from the opin- 
ions themselves, and from the arguments of counsel pre- 
sented in the reports, that the question did not receive 
any very elaborate consideration, either in the opinions of 
the court or in the arguments of counsel. And the ques- 
tion how far a charge made for a continuous transporta 
tion over several states, which included a state whose 
laws were in question, may be divided into separate 
charges for each siate, in enforcing the power of the 
state to regulate the fares of its rai‘roads, was evidently 
not fully considered. ‘These three cases, with others 
concerning the same subject, were argued at the same 
time by able counsel, and in relation to the different laws 
affecting the subject, of the States of Illinois, lowa, Wis- 
consin and Minnesota; the main question in all the cases 
being the right of the state to establish any limitation 
upon the right of the railroad companies to fix the price 


at which they would carry passengers and freight. It 


was strenuously denied, and very confidently. by all the 


railroad companies, that any legislative body whatever 
had a right to limit the tolls and charges to be made by 


the carrying companies for transportation. And _ the 
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great question to be decided, and which was argued in 
all those cases, was the right of the state within which a 
railroad company did business to regulate or limit the 
amount of any of these trattic charges. 

«The impertance of that question overshadowed all 
others, and the case of J/unn v. //linors was selected by 
the court as the most appropriate one in which to give 
its opinion on that subject because that case presented 
the question of a private citizen or unincorporated part- 
nership, engaged in the warehousing business in Chicago, 
free from any claim of right or contract under an act of 
incorporation of any state whatever, and free from the 
question of continuous transportation through several 
states. And in that case the court was presented with 
the question which it decided, whether any one engaged 
in a public business in which all the public hada right to 
require his service, could be regulated by acts of the leg- 
islature in the exercise of this public function and public 
duty, so far as to limit the amount of charges that should 
be made for such services. 

«The railroad companies set up another defense apart 
from denying the general right of the legislature to reg- 
ulate transportation charges, namely, that in their char- 
ters from the states they each had a contract, express or’ 
implied, that they might regulate and establish their own 
fares and rates of transportation. These two questions 
were of primary importance, and though it is true that, 
as an incidental or auxiliary to these, the question of the 
exclusive right of Congress to make such regulations of 
charges as any legislative power had the right to make, 
to the exclusion of the states, was presented, it received 


but little attention at the hands of the court, and was 
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passed over with the remarks in the opinions of the court 
which have been cited.” 
Wabash &c. Ry. Co. v. Mlinois, 118 U.S... 
565, 569. 570. 


It is very clear that the question presented by this 
record has never been definitely decided by this court. 
It'is always a judicial question as to whether a statute is 
repugnant to provisions of the constitution of the state or 
of the United States. To that extent there is a limita- 
tation on this power. The only question then is whether 
there are provisions in the statute of Minnesota under 
which the commissioners have acted in fixing the rates. 
which are repugnant to any provision of the constitution 
of the United States. The railway companies contend, 
that the order of the commissioners fixing the rates for 
switching in Minnesota to be charged by the Minneapolis 
Eastern Railway Company, and the rates to be charged 
by the Chicago, Milwaukee and St. Paul Railway Com- 
pany for transporting milk between Owatonna or Fari- 
bault and St. Paul and Minneapolis is illegal and void. 
The effect of such orders is to deprive each of these com- 
panies of its property without due process of law, and to 
take its property for public use without compensation 
and to deny te each of them the equal protection of the 
laws. 

The Supreme court of Minnesota has construed the 
statute of that state as a prohibition by the legislature 
from any judicial interference with the decision of the 
railway commissioners in fixing rates. That construction 
is conclusive in this court as to the meaning and intent of 
the legislature. 

Wabash Ry. Co. v. Illinois, 118 U.S., 564. 
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Assuming, therefore, that the legislature authorized the 

commission to fix rates for transportation of property 
and declared that such action shall be conclusive, and not 
subject to examination or review in a court, the question 
arises as to whether such a statute 1s repugnant to any 
one of the provisions of the constitution of the United 
States. 
- The returns in these cases assert the commissioners 
rates were unequal and unreasonable. The return of the 
Minneapolis Eastern Railway Company sets out in de- 
tail the evidence to establish the proposition that such 
rates would deprive it of any reward or compensation 
whatever for the service performed. The court denied 
an application for leave to take evidence to support the 
returns, assigning as a reason that no evidence could be 
heard; that the decision of the commissioners was con- 
clusive. For the purpose of this case, these returns are 
to be taken as true, the same as if a demurrer had been 
interposed thereto. The averments in each of them are 
to be considered as proved. The question then arises 
whether, on the facts stated in the returns, the order of 
the commissioners would have the effect of depriving 
the carrier of its property without due process of law, or 
take its property for public use without compensation, or 
deny to it the equal protection of the laws. 

It will not be denied that a railway corporation is en- 
titled to such compensation as will pay for the perform- 
ance of the services and allow a reasonable compensation 
by way of profit in addition thereto. In many cases it 
may be dithcult to ascertain the cost of a service and the 
value of the property used by the carrier in discharging 
its public duties. In the case of the Minneapolis Eastern 


Railway Company, there is no embarrassment. Its 
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property consists of only three and a half miles of tracks 
located within the city of Minneapolis, and the necessary 
motive power and equipment to enable it to perform its 
duties as a common carrier. There has been no water- 
ing of stock nor other manipulations which renders it 
uncertain as to the actual cost. The capital stock was 
$30,000 and was invested in constructing the road. 
$150,000 had been borrowed for which’ bonds were 
issued, secured by a mortgage on the property, all of 
which was invested in constructing the roid. In addition 
thereto, about $90,000 had been borrowed = and 
invested in construction and equipment for which 
there was no security. The total cost of the rail- 
road and its equipment was $253,148.11. The 
road had been operated eight years, and charging $1.50 
for switching a loaded car. Its gross earnings during 
that time were less than the amount of its operating ex- 
penses and interest on the mortgage bonds by the sum of 
$21,223.76. All of the gross earnings over the operating 
expenses had been used to reduce the unsecured indebted- 
ness. The earnings had been insufficient to pay the in- 
terest on the mortgage bonds, and the amount had been 
advanced by the unsecured creditors. At the time the 
commissioners fixed the rate at one dollar per car, re- 
pairs were required to enable the company to continue its 
business. $15,000 at least was required to rebuild a 
trestle work, and if made of iron or steel the cost would 
exceed $80,000. The return gives the entire business of 
the company since it had been organized, and it appears 
that no dividend whatever had been made to the stock- 
holders. This was the condition of affairs, the company 


‘$1.50 for switching each loaded car, when the 


charging 


railway commission reduced the rate to $1., thereby 
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45 
diminishing its gross receipts one-third. In this case there 
was clearly an attempt to require the carrier to discharge 
its obligations to the public without reward or compensa- 
tion. , 

Compelling the use of property without compensation 
is a deprivation of the property itself. A requirement 
that private property shall be used for the benefit of the 
public for less than an adequate compensation, so as to 
deprive the company of the interest upon the capital in- 
vested is a taking of private property for public use with- 
out compensation. If other persons may be permitted to 
receive fair profits upon capital invested, and a carrier be 
deprived of any profits whatever, that would be denying 
the equal protection of the laws. 

If this was private property used in the conduct of a 
business not affected by a public interest, there could be 
no question about the invalidity of this statute. 

«There is no rule or principle known to our system 
under which private property can be taken from one per- 
son and transferred to another for the private use and 
benefit of such other person, whether by general law or 
by special enactment. The purpose must be public, and 
must have reference to the needs of the government. No 
reason of public policy will be sufficient, it.seems, to vali- 
date such transfers when they operate upon existing 
rights.” 

Cooley Const. Lim., 357: 

It is only because it is “ affected with a public interest ” 
that the legislature possesses any authority whatever. 
But in the exercise of such statutory authority it is limited 
by these constitutional restrictions. 


An act of the legislature which deprives a citizen or 4 
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corporation of property through the action of executive 
officers without the right of trial in a court of justice, is 
not due process of law. 

The definition given by Mr. Webster in the argument 
of the Dartmouth College case has not been questioned. 
He says: 

« By the law of the land is most clearly intended the 
general law. A law which hears before it condemns; 
which proceeds upon inguiry and renders judgment only 
after trial. The meaning is that every citizen shall hold 
his life, liberty and property and immunities under the 
protection of the general rules which govern society. 
Everything which may be passed under the form of an 
enactment is not to be considered the law of the land.” 


Works of Webster, Vol. 5, p. 487. 


In one of these cases, the Minneapolis and Eastern 
Railway Company, the commission proceeded and did 
reduce the rates to be charged for switching, without any 
notice whatever to the railway company. There was no 
inquiry, there was no notice, there was no trial. This 
action was justified by the statute of the state, according 
to the decision of the Supreme court. 

In the case of the Chicago, Milwaukee and St. Paul 
Railway Company, the return alleges that the rates 
which it had charged for the transportation of milk, 
between the points named, were equal and reasonable, 
and averred that the reduced rates fixed by the railroad 
commissioners were unequal and unreasonable. This it 
proposed to show by proof, but the Supreme court re- 
fused an opportunity to present evidence, holding that it 
was immaterial whether the rates were reasonable or 


unreasonable, and that there was no power in the court 
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to make an inquiry into that question. In effect this held 
that the statute of the state, construed by that court to be 
conclusive as to the rates fixed and beyond judicial in- 
quiry or trial, was not in conflict with any provisions of 
the constitution. If it was true, as alleged in the return, 
that the rates fixed by the commission were unequal and 
unreasonable, so as not to allow a reward or compensa- 
tion to the carrier for the performance of the service, 
then there was a deprivation of property without due 
process of law; and there was a taking of property for 
public use without compensation, and there was a demial 
of the equal protection of the laws. 

The stockholders in each of these corporations were 
encouraged by the legislature to invest their money in the 
construction of these railways, with the implied promise 
that they should be entitled to a reasonable compensation 
for the use of the money so invested; if not for the 
money invested, at least fair remuneration for the use of 
the property, according to its value at the time. 

There can be no question about the compensation 
which was reasonable, and the statute of the state 
fixes the rate of interest for money loaned. By the busi- 
ness customs of the state those who added to capital skill 
and industry, were entitled to a suitable reward therefor 
in addition to fair interest on the capital. By universal 
usage, all men who embark their capital in business do 
so with the expectation of earning larger profits than legal 
interest on the money. The money lender who takes 
the bond of the corporation, by his contract agrees to ac- 
cept the rate of interest specitied in the bond, not exceed- 
ing the rate fixed by statute, but the borrower must neces- 
sarily use that money so as to produce larger receipts, 


otherwise he would not be justified in borrowing the 
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money. A railway company which is organized and trans- 
acting the business of a common carrier, requiring the 
use of a large amount of capital and the services of ex- 
perienced and able employes, taking the risk of the busi- 
ness to be done, is entitled to a larger rate of compen- 
sation than interest on money loaned. Such is the rule 
in all business enterprises; it applies to the merchant, the 
mechanic, the manufacturer and the farmer. The right, 
therefore, of each of these railway companies was to 
have such rates as would not only produce legal interest 
on the amount of capital invested for the construction 
and equipment of the road, or upon the actual present 
value of the property, but it was for the average profits 
to be earned in other business enterprises. In no event 
could it be less than the legal interest on the value of the 
property or its actual cost. 

This court should, therefore, declare the rule of law to 
be, that an act of a legislature or the commissioners un- 
der a statute of a state, which had the effect of depriv- 
ing the carrier of profits equal to those earned in the 
ordinary business pursuits in the state, where such bust- 
ness was conducted, would be illegal and void and re- 


pugnant to the provisions of the constitution. 


It is not just that the legislature -should discriminate as 
between different business pursuits by saying that the 
lender of money should be entitled to six per cent. 
per annum and that the manufacturer should be entitled 
to, as compensation for his capital and labor, ten per cent 
on the amount invested, while at the same time the car- 
rier engaged in a public pursuit which requires him to 
receive and carry every person, and all property tend- 
ered, should be entitled to less than the legal rate of in- 


terest. The legislature cannot exercise the power of say- 
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ing that one should be entitled to six or ten per cent. and 
the other to only three per cent.; that would not be an 
equal protection of the laws; that would be a deprivation 
of property without due process of law; that would be 
the taking of private property for public use without just 
compensation; that would be an abridgment of the priv- 
ileges of citizens of the United States. 
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THE MINNESOTA STATUTE IS REPUGNANT TO CLAUSE 3, 
SECTION 5, ARTiCLE I OF THE CONSTITUTION OF THE 
UNITED STATES. 


The constitution in clause 3,section 8, article 1, declares 
that, “The. Congress shall have power * * *# 
“to regulate commerce with foreign nations, and among 
‘the several states and with the Indian tribes.” 

Those provisions of the statute of Minnesota which 
authorize the railroad commissioners to fix rates to be 
charged by railway companies, are a regulation of com- 
merce, and as such are prohibited by the provision of the 
constitution just quoted. It will be said that the action 
of the commissioners related only to business within the 
state, and therefore was not embraced by the grant to 
Congress. 

The first section of the act of 1887 declares that it 
shall apply to any carrier engaged in the transportation 
of passengers or property wholly by railroad, or partly 
by railroad and partly by water, when both are used for 
a carriage or shipment from one place to another, both 


being within the State of Minnesota. 


The Chicago, Milwaukee and St. Paul Railway Com- 
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pany is an inter-state railway carrier, incorporated in 
Wisconsin, and owning lines of railway in Wisconsin, 
Minnesota, Iowa, Illinois and other states. The Iowa 
and Minnesota division being the particular line in regard 


to which the order was made, runs from Calmar in lowa 


to St. Paul in Minnesota. The rates to be charged on 


milk attempted to be fixed by the railroad commission 
was for transportation from Owatonna and Faribault to 
St. Paul and Minneapolis, all of said points being within 
the State of Minnesota. 

The Minneapolis Eastern Railway Company was or- 
ganized under the general laws of Minnesota and has 
constructed tracks within the city of Minneapolis in that 
state. Its business as a common carrier is to receive and 
transfer railway cars within that city from railway depots, 
mills, etc., both loaded and unloaded. In the conduct of 
such business it switches cars which have been loaded in 
other states and brought into Minnesota for the delivery 
of freight, which is a part’ of commerce. among the sev- 
eral states. In like manner it receives loaded cars in 
Minnesota destined with their freight to points in other 
States. 

It is conceded that each of these companies 1s engaged 
in transportation originating and ending entirely within 
the State of Minnesota as well as in transportation which 


commences and ends in different states. 


In the case of the St. Paul company the railroad com- 
missioners have undertaken‘to regulate the business of an 
interstate carrier; in the Minneapolis Eastern case they 
have undertaken to regulate interstate transportation by a 
carrier transacting business entirely within the state. The 
appellants contend this action conflicts with that provis- 


ion of the Federal constitution which grants to Congress 
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the power to regulate commerce with foreign nations, 
among the several states and with the Indian tribes. 

If a construction of the grant of power as to the reg- 
ulation of commerce was now to be made for the first 
lime, it is more than probable that it would be held to 
apply to all commerce without exception. When the con- 
stitution was adopted, the commerce in existence con- 
sisted of traffic with the people of foreign nations, with 
Indians within the territory belonging to the United 
States, who were independent tribes, and with the in- 
habitants of the different states adopting the constitu- 
tion. The means of transportation consisted almost 
wholly of boats and vessels moved upon the water. The 
only other way of carriage known to the country was by 
ordinary wagon conveyances. The object was to give 
to the general government that control over trade which 
would prevent a conflict between the different states. If 
at that time there had been a commerce carried on by rail- 
ways as well as by vessels on water, such as exist in the 
country to-day, it is quite probable that the constitution 
would have been interpreted to include every kind of 
commerce. Such would be a proper construction to be 
made now unless the rule of stare decisis should be con- 
sidered as an insurmountable obstacle. 

This provision of the constitution first received the at- 
tention of this court in Gvbbons v. Ogden, g Wheaton, 1, 
where the opinion was delivered by Chief Justice 
MarsHALL. New York had granted to Livingston and 
Fulton, by act of the legislature, the exclusive right to 
navigate all the waters within that state, with boats moved 
by steam or fire, for the term of ten years. This right 
had been assigned by Livingston & Fulton to John R. 


Livingston , and by him to Aaron Ogden. Two steam- 
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boats, the Standinger and the Bellona, owned by Thomas | 
Gibbons, were run between New York and Elizabeth- 


town in violation of the exclusive privilege vested in Og- 


a den, who filed a bill to obtain an injunction against Gib- | 
bons, to restrain him from running his boats between ) 
Elizabethtown and New York. ‘The question before the 
court was as to whether the New York statute granting 
the exclusive right to Livingston and Fulton was repug- 
nant to the provision of the constitution giving the power 
to Congress to regulate commerce among the several 
states. Elizabethtown was in New Jersey and New 
York in New York. The boats were propelled from a 
‘point in one state to a point in another. The first ques- 
tion arising in the case was as to whether boats navigat- 


ing waters were embraced by the wordcommerce. The ; 


; court held that it was, and if so, there was clearly an at- 
t tempt by the New York legislature to regulate com- 
| merce in violation of the grant to Congress. Chief Justice 
MARSHALL did not stop with the decision of this ques- 
tion, but he made a long argument as to the construction 
which should be given to this clause of the constitution 
applicable to other cases than that before the court, as he 
frequently did in other cases. It was this course of the 
chief justice which produced the criticism of Thomas 
Jefferson, that he stated what the law would be in a case 
which might be presented to a moot court. (7 Jefferson’s 
Works, 295.) There was no question before the court 
as to whether the grant to Congress was limited or not. 
There was no question as to whether the right to regu- 
‘ late commerce confined within the boundaries of a state 

was reserved to the state or not. Nevertheless the chief 


justice made use of the following language: 


“To what commerce does this power extends The 
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constitution informs us, to commerce ‘with foreign na- 
tions, and among the several states, and with the Indian 
tribes.’ ; 

‘It has we believe, been universally admitted that these 
words comprehend every species of commercial inter- 
course between the United States and foreign nations. 
No sort of trade can be carried on between this country 
and any other, to which this power does not extend. It 
has been truly said that commerce, as the word is used 
in the constitution, is a unit, every part of which is ‘indi- 
cated by the term. 

«“Tfthis be the admitted meaning of the word, in its ap- 
plication to foreign nations, it must carry the same mean- 
ing throughout the sentence, and remain a unit, unless 
there be some plain intelligible cause which alters it. 

«The subject to which the power is next applied, is to 
commerce ‘among the several states... The word 
‘among’ means intermingled with. A thing which is 
among others, is intermingled with them. Commerce 
among the states cannot stop at the external boundary 
line of each state, but may be introduced into the inte- 
rior. 

“It is not intended to say that these words comprehend 
that commerce which is completely internal, which is 
carried on between man and man in a state, or between 
different parts of the same state, and which does not ex- 
tend to or affect other states. Such a power would be 
inconvenient and is certainly unnecessary. 

‘Comprehensive as the word ‘among’ is, it may very 
properly be restricted to that commerce which concerns 
more states than one. The phrase is not one which would 
probably have been selected to indicate the completely 


interior traffic of a state, because it is not an apt phrase 
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tor that purpose: and the enumeration of the particular 
classes of commerce to which the power was to be ex- 
tended, would not have been made, had the intention been 
to extend the power to every description. The enumer- 
ation presupposes something not enumerated, and that 
something, if we regard the language, or the subject of 
the sentence, must be the exclusively internal commerce 
of a state. The genius and character of the whole gov- 
ernment seem to be that its action is to be applied to all 
the external concerns of the nation and to those internal 
concerns which affect the states generally: but not to 
those which are completely within a particular state, 
whish do not affect other states, and with which it 
is not necessary to interfere for the purpose of executing 
some of the general powers of the government. The 
completely internal commerce of a state, then, may be 
considered as reserved for the state itself.” 

The example of Chief Justice Marshall has been fol- 
lowed in many instances by others, In cases where an act 
of the legislature was held to be void because it interfered 
with foreign commerce, or commerce among the several 
States. 

There is no express limitation on the exercise of this 
power of Congress in any part of the constitution. We 
find the States were prohibited by clause yo section IO, 
article 1, from laying imposts or duties on imports or 
exports, “except what may be absolutely necessary for 
executing its inspection laws.” There is no such qualifi- 
cation tothe commercial clause: that 1s absolute and with- 
out limitation. The contention, however, is, that the 
words among the several states does not include all com- 
merce, but excludes that which is properly internal, and 


is therefore one of the powers reserved by the tenth 
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amendment to the states or the people. That depends 
entirely upon the definition to be given to the word 
“among”. It is a preposition which, by many authors 
and in common language, is used in the sense of in. It 
does not necessarily mean between. It does not neces- 
sarily signify that the commerce should be conducted by 
the inhabitants of two or more states. If the words 
should be, Congress shall have power to regulate com- 
merce with foreign nations and in the several states, it 
would certainly include all commerce, and in that would 
include all means of transportation as well as the articles 
carried. ; 

These cases now before the court do not call upon 
it to overrule the former declarations as to the mean- 
ing of this clause, but the question now presented is as 
to the authority of a state to make regulations which shall 
directly affect either the interstate carrier or the mer- 
chandise carried from one state to another. Our conten- 
tion is that the state can make no regulations, unless the 
subject-matter is exclusively within the limits of the state: 
that is, that the railway shall begin and end in the same 
state, and that the freight carried shall be received and 
discharged in the same state. Whenver the carrier has 
been permitted by state authority to extend its railway so 
as to come within the control of Congress, or whenever 
the railway confined to the territory of a particular state 
shall embark in the business of receiving and carrying 
freight and passengers, it is inter-state, and thus within 
the control of Congress. There the power and author- 
ity of the state must cease. 

There are no declarations by this court which stand in 
the way of these principles. On the contrary, all that 


has been said is consistent with such a proposition. There 
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cannot be two authorities to control the same business. If 
the national goverment has such a right, it excludes the 
state government. If the state government has the 
power, it excludes the national government. Each must 
be exclusive and unlimited within the domain of its own 


power. 

Different decisions of this court make seeming exceplions 
en two classes of cases. First, where Congress has nol legis- 
lated upon the subject, and, second, where the legislature of 
the state has exercised police power. 

As to the first class of cases the final rule is announced 
in Wabash Railway Company v. Hlinots, 118 U.S., 568. 
The court say, through Mr. Justice MiL_er, after review- 
ing the several cases where it was held that in the 
absence of legislation by Congress the state might act: 

« And it must be admitted that in a general way, the 
court treated the cases then before it as belonging tc that 
class of regulations of commerce which, like pilotage, 
bridging navigable rivers, and many others, could be 
acted upon by the states in the absence of any legislation 
by Congress on the same subject. 

‘‘ By the slightest attention to the matter, it will be 
readily seen that the circumstances under which a bridge 
may be authorized across a navigable stream within the 
limits of a state, for the use of a public highway, and the 
local rules which shall govern the conduct of the pilots of 
ach of the varying harbors of the coasts of the United 
States, depend upon principles far more limited in their 
application and importance than those which should reg- 
ulate the transportation of persons and property across 
the nal’ or the whole of the continent, over the territories 
of half a dozen states, through which they are carried 


without change of car or breaking bulk.” 


60 


After referring to several decisions where it was held 
that when the business was of that character to which 
general rules could be applied, the state could not act, 
but the silence of Congress was to be considered as 
equivalent to a declaration that commerce should be free, 
the court say, on page 575: “ We must therefore hold 
that it is not and never has been the deliberate opinion of 
the majority of this court that the statute of a state 
which attempts to regulate the fares and charges of rail- 
road companies within its limits for the transportation 
which constituted a part of commerce among the states 
is a valid law.” 

It must, therefore, be considered as a settled rule that 
the regulation of fares, rates and charges of a railway 
company as to property shipped in one state destined to 
another is beyond the legislative control of any state. 

As to the second class of cases which have tolerated 
interference by the state upon the ground that the action 
came wihin reserved police powers, the true rule to be 
deduced trom all the cases is, that police power cannot 
be exercised when it is such an interference as to operate 
as a burden or restraint upon the freedom of commerce 
among the several states. Police powers cannot be 
exercised by a state as to subjects where the authority 1s 
expressly granted by the constitution to Congress. 

One of the earliest expressions in regard to reserving 
police powers by the state is to be found in Brown v. 
Maryland, 12 Wheat., 419. In that case a state law re- 
quired an importer to take a license and pay fifty dollars 
before he should be permitted to sell a package of im- 
ported goods, and it was held that such a provision was 
in contlict with the constitution of the United States, 


which prohibited any siate from laying an impost and 
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also with the commercial clause. Having so decided, 
Chief Justice MARSHALL said (p. 445): 

“Jt has been contended that this construction of the 
power to regulate commerce, as was contended in con- 
struing the prohibition to lay duties on imports, would 
abridge the acknowledged power of a state to tax its own 
citizens, or their property within its own territory. 

+ We admit this power to be sacred, but cannot admit 
that it may be used so as to obstruct the free course of a 
power given to Congress. We cannot admit that it may 
be used so as to obstruct or defeat the power to regulate 
commerce. It has been observed that the powers re- 
maining with the states may be so exercised as to come 
in conflict with those vested in Congress. When this 
happens, that which is not supreme must vield to that 
which is supreme. This great and universal truth is 
inseparable in the nature of things, and the constitution 
has applied it to the often interfering powers of the gen- 
eral and state governments asa vital principle of perpetual 
operation. It results necessarily, from this principle, that 
the taxing power of the states must have some limits. It 
cannot reach and restrain the action of the national gov- 
ernment within its proper sphere. It cannot reach the 
administration of justice in the courts of the Union, or 
the collection of the taxes of the United States, or restrain 
the operation of any law which Congress may constitu- 
tionally pass. It cannot interfere with any regulation of 
commerce.” 

In //enderson v. Mayor, t.. 62 tii. 259, Nr. Jus- 
tice MILLER, in discussing the boundaries of the police 
power, said (p. 271): 

“Whatever mav be the nature and extent of that 


power, where not otherwise restricted. no detinition of it. 
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and no urgency for its use, can authorize a state to use it, 
in regard to a subject-matter which has been confided ex- 
clusively to the discretion of Congress by the Constitu- 
tion.” 
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“It is clear from the nature of our complex form of 
gsovernment, that whenever a statute of a state invades 
the domain of the legislation which belongs exclusively to 
the Congress of the United States, it is void, no matter 
under what class of powers it may fall, nor how closely 
allied to powers conceded to belong to the states.” 

In Walling vy. Michigan, 116 U.S., 449, the court, 
speaking of the claim that the act in question was 4 
proper exercise of the police power of the state for the 
discouragement of the use of intoxicating liquors, said: 

“This would be a perfect justification of the act if it 
did not discriminate against the citizens and products of 
other states in a matter of commerce between the states, 
and thus usurp one of the prerogatives of the national 
legislature. The police power cannot be set up to con- 
trol the inhibitions of the Federal Constitution, or the 
powers of the United States government created thereby.” 

In Bowmany. C. & N. W. Ry. Co., 125 U.S., 489, 
Mr. Justice Matthews quotes with approval from the 
opinion of Mr. Justice Catron in the License Cases, 5 
How., 599, speaking of the police power as reserved to 
the states and the power granted to Congress over com- 
merce, and dissenting from the decision that the law was 
a proper exercise of police authority, says: 

“If this be the true construction of the constitutional 
provision, then the paramount power of Congress to reg- 


ulate commerce is subject to a very material limitation; 


for it takes from Congress, and leaves with the states, the 
power to determine the commodities, or articles of prop- 
erty, which are the subjects of lawful commerce. Con- 
gress may regulate, but the states determine what shall 
or shall not be regulated. Upon this theory the power 
to regulate commerce, instead of being paramount over 
the subject, would become subordinate to the state police 
power; for it is obvious that the power to determine the 
articles which may be the subjects of commerce, and 
thus to circumscribe its scope and operation, is, in effect. 
the controlling one. The police power would not only 
be a formidable rival, but, in a struggle, must necessarily 
triumph over the commercial power, as the power to 
regulate is dependent upon the power to fix and deter- 
mine upon the subjects to be regulated. The same pro- 
cess of legislation and reasoning adopted by the state 
and its courts could bring within the police power any 
article of consumption that a state might wish to exclude, 
whether it belonged to that which was drunk, or to food 
and clothing; and with nearly equal claims to propriety, 
as malt liquors and the produce of fruits other than grapes 
stand on no higher ground than the light wines of this 
and other countries, excluded, in effect, by the law as it 
now stands. And it would be only another step to regu- 


late real or supposed extravagance in food or clothing.” 


In Brown v. Flouston, 114 U.S., 630, it was declared 
that the power over commerce “is certainly so far ex- 
clusive that no state has power to make any law or regu- 
lation which will affect the free and unrestrained inter- 
course and trade between the states, as Congress has left 
it, or which will impose any discriminating burden or tax 
upon the citizens or products of other states, coming or 


brought within its jurisdiction.” 
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It is true that the Supreme court has, in several opin- 


ions, said that the power to make police regulations, pass 


inspection laws, and establish quarantine rules, are among 


the powers reserved to the states. but these expressions 


are mostly found in cases where the particular statute 


considered was held void, and such remarks were not 


necessary to the decision of the case in hand. In none of 


these cases were the powers expressly granted to Con- 
egress under consideration. Whenever the commercial 
clause or other express grant has been discussed, it has 
been held that the States could not enact a statute in the 
exercise of police power which interfered with'the au- 
thority conferred by the constitution. 

These cases recognize the principle that where the 
power has been granted by the states to the national gov- 
ernment to regulate commerce with foreign nations and 
among the several states, there is no right to interfere by 
the exercise of such power under the guise of police 


regulations. Zhe better way of stating the proposition ts, 


that as to such commerce the state cannot exercise any police 
power whatever, that subject being left to the discretion of 
Congress. 

It is true that states and municipalities have by acts and 
ordinances provided for the public safety by regulating 
the speed of trains, by providing for gates and viaducts. 
It may be that such acts can be sustained on the author- 
itv of those cases which permit local authority to regu- 
late harbors, bridges, etc., but the fixing of rates to be 
charged for services rendered does not come within this 
class of cases. If any authority be needed, it is sufficient 
to refer to the Wabash railway case. 

Rates to be received as compensation by a common car- 


rier are not local, but general, affecdng all the business of 


that carrier, more, under the laws of competition and 
trade, affecting the business of other competing carriers. 
These are matters which can be regulated by general 
rule, and therefore come within the control of the national 


ire Vernment. 


Some of the states have required railway companies to 
use a particular kind of brake, others a specitied coupler, 
vthers have provided for the manner of lighting and heat- 
ing cars. These are matters coming strictly within the 
definition of police rules. Yet it will be seen that if the 
states can establish regulations in regard to such things, 
it would be a direct interference with the authority of 
Congress. If a state can tix the kind of brake or coupler 
to be used on a car, the result would be that a through 
train couldnot be run between distant points in thiscountry; 
it would be necessary to stop at a state line and change 
the car or change the brake or coupter upon the car. So, 
if states can regulate the lighting and heating of cars, the 
same result would follow. These are strictly police reg- 
ulations, and in the nature of things they must be such as 
can be exercised only by Congress, because different state 
regulations wouid substantially hinder and restrain com- 
merce among the several states. 

If there are some police regulations which can be made 
by a state, because of the provision in the constitution, 
where is the line to be drawn: There is no practical o1 
safe limitation as to interstate carriers and interstate 
traffic. The power is conferred upon Congress without 


limitation to regulate it, no police authority of the states 
can stand in its Way. To make effectual the re culation 
of the business of interstate carrier by Congress, it must 
have the power to regulate the entire tratlic of such a 


carrier. 
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Local and through traffic occupy the same cars and 
freight-houses; are drawn by the same engines and 
handled by the same men. Each is chargeable with a 
share of the fixed and shifting expenses, and no difference 
can be drawn between them. The attempt to regulate 
one without the other is impossible. 

The interstate railway carrier must have the right to 
manage its interstate business, to promote the public in- 
terest, to meet its legal obligations, to discharge its obti- 
gations as a carrier, and tin such a manner as not to dis- 
crimina‘e between localities, persons or kinds of business. 
In order te accomplish that the rates must be just, equal 


and reasonable. not only with reference to the persons 


. 


all persons who may do business with it without regard 


doing business in a particular state, but with reference to 


to residence. To allow a state to fix rates more favor- 
able for the inhabitants of that state than are allowed to 
those of other states, would be a discrimination § prohib- 
ited by the common law and all statutes passed on the 
subject. It would be in direct violation of the provisions 
of the constitution to make a difference in exercising the 
privileges and immunities of the citizens of different 
states. In order to produce uniformity and equality of 
rates to be charged tor services by the carrier, they must 
be fixed by it, under proper rules of law, or by one gov- 
ernmental authority, and the exercise of such a power in 
a state, and also in the national government, brings inev- 
itable conflict, and produces a violation of the established 
principles of law. 

The effect of changing rates for services by a carrier 
not only affects the merchants and shippers as to which 
such rates are fixed, but by the natural connection and 


sympathy created by the laws of trade it affects all others. 
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The fixing of one rate upon a particular class of property 
and another rate upon another class of propertv of sub- 
stantially the same kind, is a discrimination.and must also 
necessarily affect the rates to be charged on other articles 
of like kind which come in competition in the commercial 
world. 

The fixing of rates by one carrier must necessarily 
affect the charges for transportation by another carrier 
in competition. The system of railways in the United 
States is such that the change of rates by one company 
necessarily affects the rates of all others. 

But the discussion of these cases 1s scarcely pertinent 
to the case at bar. It is somewhat difficult to detine what 
a police power is or what its limits are, but it may be 
safely said that a schedule of rates, whether fixed by a 
carrier itself or by official authority, is not an exercise of 
rolice power. This court has determined that question 
n the J/unn case and others following it. 

The right to fix prices arises from the fact that the bus- 
mness tS affected wilh a public thlerest, W here er that 
use exists the government has the power, not because of 
its police authority, but in order to promote the public 
welfare. Assuming this to be true, it cannot be claimed 
that there is any reserved power in the states as to inter- 
State traflic, because ol their reservation of police pow eT. 

In determining this question it is to be borne in mind 
that commerce consists of the exchange of merchandise, 
its purchase or sale as one branch, and its transportation 
as another. One relates to the articles carried, and the 
other relates to the means of transportation. The latter 
may be by boat propelled by wind or steam, or by car 


on railwavs moved by any appropriate motive power. 
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There are interstate carriers engaged in transporting 
articles of merchandise handled within the limits of the 
state. There are state carriers whose lines of railway do 
not extend outside of a single state, which are engaged 
in carrying articles of merchandise shipped from one 
state to another. In considering this question the dis- 
tinction is to be kept in mind. The Union Pacific Rail- 
way Company is a corporation organized under the laws 
of Congress, authorized to construct a bridge and road 
from the Missouri river westward, and through different 
states. It is engafed in carrying freight and passengers 
from one state into another. That is an example of an 
interstate carrier, who engages also, on its lines, in 
carrying passengers and freight from one point in a state 
to another in the same state. The question arises as to 
whether the State of Nebraska can fix the prices to be 
charged by that corporation upon business transacted within 
the limits of that state. Congress can certainly exercise 
the power as to all business from one state to another, and 
it being created by act of Congress deriving no franchise 
from the state, it is subject to such laws as Congress may 
choose to pass. The exercise of authority by the state 
government and the National government must necessa- 
rily conflict, and in that event the laws of the United 
States are supreme and must prevail. So in the case of 
the Chicago, Milwaukee and St. Paul Railway Company. 
It is a corporation created under the laws of Wisconsin; 
with the consent of Minnesota and Iowa it has extended 
its lines through those states, and thereby has become an 
interstate carrier. It was in the power of the state au- 
thority of Minnesota and Iowa to prevent the construction 
of its lines within those states. When, however, such 


consent was given and the railways constructed, and the 
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corporation had engaged in interstate business, the rail- 
way came within the control of Congress under the pro- 
visions of the constitution. The legislatures of the States 
of Minnesota or Iowa perhaps might have imposed con- 
ditions upon the extension of its railways into their re- 
spective states, and thereby have reserved some control 
over the business. No such reservations were made. 
This company thus occupies, so far as the regulation of 
its business is concerned, precisely the same position as 
that of the Union Pacific Railway Company. It is an 
interstate carrier. Its business, and all of its business. 
can be regulated by Congress. 

On the 4th day of February, 1887,an act was passed by 
Congress by which Congress has exercised the authority 
conferred upon it by the constitution as to commerce 
among the several states. It is there declared that the 
provisions of this act shall apply to amy common carrier 
or carriers engaged in the transportation of passengers 
or property wholly by railroad, or parily by railroad and 
partly by water, when both are used under a common 
control, management or arrangement for a continuous 
carriage or shipment from one state or territory of the 
United States or the District of Columbia to any other 
state or territory of the United States, or the District of 
Columbia, or from any place in the United States to an 
adjacent foreign country, or from any place in the United 
States through a foreign country to any other place in 
the United States,” etc., “ Provided, however, that the 
provisions of this act shall not apply to the transporta- 
tion of passengers or property or to the receiving, deliv- 
ering, storage or handling of property wholly within 
one state, and not shipped to or from a foreign country 


from or to anv state or territory as aforesaid.” 
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By this section Congress has taken the control of car- 
riers doing business from a point in one state to a point 
in another, making an exception as to passengers and 
property wholly within a state. 

The act itselt does not undertake to fix a schedule of 
rates, but lays down particular rules which shall apply to 
business transacted, and giving authority to the commis- 
sion created by the act to determine whether the rates 
charged are just and reasonable or not, and when a com- 
plaint is made to fix the amount that should be charged. 
By this act Congress has assumed the control of all inter- 
state carriers, providing that the provisions of the act 
shall not apply to the transportation entirely within one 
state. ‘This does not leave to the state the right to iix 
rates as to the transportation of passengers and property 
entirely within the state. It amounts to a declaration that 
as to such business it shall be free, and no regulations 
shall be made. This is the rule laid down by the numer- 
ous cases heretofore decided by this court. Congress has 
assumed to act on the subject of commerce, and as to all 
of that among the states, whether done by an inter-stata 
carrier or not, it has laid down certain rules: but as to that 
done entirely within a state, has in effect declared that 
there shall be no regulation. If the law is that there 
is an unlimited grant of power to Congress to regulate 
commerce among the several states, and that includes the 


regulation of inter-state carriers, the omission by Con- 


gress as to any particular provisions is equivalent to the 


declaration that none shall be made. 


It will be observed by an examination of the act of 
Congress that the proviso to the first paragraph of the 
first section relates only to the transportation of passen- 


gers or property, and does not relate to the railway car- 


rier itself. The language which precedes this proviso 
includes all interstate railway carriers. Thereby Congress 
has assumed expressly the regulation of the lines of 
railway embarked in the business of transportation from 
a point in one state to a point in another, with the declara- 
tion that the act shall not apply to the transportation of 
passengers or property not shipped to or from one state 
to another. 

The Chicago, Milwaukee and St. Paul Railway Com- 
pany 1s such an inter-state carrier. The action of Con- 
yress excludes every state from interfering in its man- 
agement or control. 

Although the Minnesota Eastern Railway Company is 
a carrier entirely within the State of Minnesota where it 
is engaged in inter-state business, and as to such business, 
although Congress has not assumed control over it, the 
state is powerless, because Congress has acted and 
thereby declared that such commerce shall be entirely 
free from any regulation by the state, leaving it to the 
management of the earrier itself, subject to the act of 
Congress. 

The question, as to the control of carriers engaged in 
inter-state business, or of inter-state carriers engaged in 
both classes of business is not new to this court. 

The Daniel Ball case, 10 Wall., 562, applies to the 
first of these classes of carriers. The Daniel Ball was a 
steamer run upon the Grand river from its mouth at 
Lake Michigan to a point about forty miles distant up 
river. The route was entirely within the State of Michi- 
gan, the steamer had no connection with any other lines, 
and it was conceded that it was engaged exclusively in 


domestic trade. For these reasons it was insisted that 
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the boat was not subject to regulation by Congress, or to 
the laws which require inspection and license. It appeared 
that the steamer carried freight which was received and 
delivered entirely within the’State of Michigan, and, also, 
that it was destined to other states. But there was no 
other line or other rates or other bills from one state to 
another. When the steamer received freight from a 
point up the river which was destined to Wisconsin it was 
carried to the mouth of the river and there discharged on 


the wharf which was the end of its route as a carrier. 


The court say, through Mr. Justice Frevp: 


‘Two questions are presented in this case for our de- 
termination: 

«First. Whether the steamer was at the time desig- 
nated in the libel engaged in transporting merchandise 
and passengers on a navigable water of the United States 
within the meaning of the acts of Congress; and, 

“Second. Whether those acts are applicable to a 
steamer engaged as a common carrier between places in 
the same state, when a portion of the merchandise trans- 
ported by her is destined to places in other states, or 
comes from places without the state, she not running in 
connection with or in continuation of any line of steamers 
or other vessels, or any railway line leading to or from 
another state.” 

After disposing of the first question the court say as to 
the second: 

“In this case it is admitted that the steamer was en- | 
gaged in shipping and transporting down Grand river, 
goods destined and marked for other states than Michi- 
gan, and in receiving and transporting up the river goods 


brought within the state from without its limits; but inas- 
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much as her agency in the transportation was entirely 


within the limits of the state, and she did not run in con- 
nection with, or in continuation of, any line of vessels or 
railway leading to other states, it is contended that she 
was engaged entirely in domestic commerce. But this 
conclusion does not follow. So far as she was employed 
in transporting goods destined for other states or goods 
brought from without the limits of Michigan and destined 
to places within that state, she was engaged in commerce 
between the states, and however limited that commerce 
may have been, she was, so far as it went, subject to the 
legislation of Congress. She was employed as an instru- 
ment of that commerce; for whenever a commodity has 
begun to move as an article of trade from one state to 
another, commerce in that commodity between the states 
has commenced. The fact that several different and in- 
dependent agencies are employed in transporting the 
commodity, some acting entirely in one state, and some 
acting through two or more states, does in no respect 
affect the charcter of the transaction. ‘To the extent in 
which each agency acts in that transportation, it is subject 
to the regulation of Congress.” 

The court disclaims any purpose of deciding in that 
case that Congress might take the entire control of the 
country and extend its regulations to railroads within a 
state on which freight was transported to a distant market 
But the case does decide that the steamer Daniel Ball, 
operating entirely within the limits of a state came within 
the legislation of Congress, and therefore was an inter- 
state carrier. 

This doctrine has been expressly approved in Coe v. 
frror, 116 U.S., 528 and it must be considered as set- 


tled law. 


~~ 
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The case of F/al/ v. DeCuir,93 U.S., 485, more clearly 
sustains this proposition. In that case the steamer Gov- 
ernor Allen, enrolled and licensed under the laws of the 
United States,and plying as a packet between New Orleans 
and Vicksburg, touching at intermediate lines, both within 
and without Louisiana, was held to be an interstate car- 
rier and subject not only to the laws of Congress, but 
beyond the control of the constitution and laws of Lou- 
isiana, even when applied to passengers taken up and dis- 
charged within the State of Louisiana. 

A provision of the constitution of Louisiana declared 
that * All persons shall enjoy equal rights and privileges 
upon any conveyance of a public character,” and the leg- 
islature passed an act to enforce that provision. This 
statute imposed a penalty upon all persons engaged within 
the state in the business of common carriers of passen- 
cers, for a refusal to admit passengers without discrim- 
ination on account of race or color. <A colored .woman 
took passage on a boat from New Orleans for Hermitage, 
both places being in the State of Louisana, and was re- 
fused accommodations on account of her color in the cabin 
set apart for white persons. She brought suit under the 
state, and recovered a judgment against the master of the 
steamer. 

The only question presented to this court was as 
to the validity of the statute and the provision of the 
constitution of Louisana. They were both held to be re- 
pugnant to section 8, article 1, granting power to Con- 
gress to regulate commerce among the several states. It 
was held that, although the passenger, in this case, was 
traveling from a point in one state to another point in the 
same state, yet, that the statute was an attempt to regulate 


the business of an inter-state carrier, which would affect 
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its ability to discharge its legal obligations as to inter- 
state passengers. The court, by Mr. Chief Justice 
WAITE, say: 

‘It was to meet just such a case that the commercial 
clause in the constitution was adopted. The River Mis- 
sissippi passes through or along the borders of ten differ- 
ent states, and its tributaries reach many more. The 
commerce upon these waters is immense, and its regula- 
tion clearly a matter of national concern. If each state 
was at liberty to regulate the conduct of carriers while 
Within its jurisdiction, the confusion likely to follow could 
not but be productive of great inconvenience and unneces- 
sary hardship. Each state could provide for its own 
passengers, and regulate the transportation of its own 
freight, regardless of the interests of others. Nay more, 
it could prescribe rules by which the carrier must be gov- 
erned within the state in respect to passengers and prop- 
erty brought from without. On one side of the river or 
its tributaries he might be required to observe one set of 
rules, and on the other another. Commerce cannot flourish 
in the midst of such embarrassments. No carrier of pass- 
engers can conduct his business with satisfaction to himself 
or comfort to those employing him, if on one side of a state 
line his passengers, both white and colored, must be per- 
mitted to occupy the same cabin, and on the other be 
kept separate. Umiformity in the regulations by which 
he is to be governed from one end to the other of his 
route 1s a necessity in his business, and to secure it Con- 
gress, Which is untrammeled by state lines, has been in- 
vested with the exclusive legislative power of determining 
what such regulations shall be. If this statute can be en- 
forced against those engaged in inter-state commerce, tt 


may be as well against those engaged in foreign; and the 
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master of a ship clearing from New Orleans for Liverpool, 
having passengers on board, would be compelled to carry 
all, white and colored, in the same cabin during his 
passage down the river, or be subject to an act’on for 
damages, ‘exemplary as well as actual,’ by any one who 
felt himself aggrieved because he had been excluded on 
account of his color.” 

The principles of these cases apply to the railway com- 
panies, parties now before the court. The establishment 
of prices to be charged by either carrier must necessarily 
affect the business to be transacted which constitutes 
commerce anong the several states. In the Louisiana 
case and in the Daniel Ball case the court referred to the 
character of the carrier and the business in which it was 
engaged. Whenever the limitation of inter-state carriage 
is to be found it gives the authority to Congress to regu- 
late it. It 1s only those carriers confined within the terri- 
torial limits of a particular state, transacting no business 
except that to be done within the limits of that state, 
where the state authorities have power to act. In all 
other cases the states have surrendered the awhority to 
Congress. ) 

There is another ground independent of the reasons 
heretofore presented, on which the statute of Minnesota 
can be declared invalid. Whenever an express power is 
granted by the constitution to Congress it includes the 
exercise of every particular power necessary for its exer- 
cise. In other words, it embraces not only the express 
authority but all implied powers necessary to give full 
effect to the express grant. 

The states have granted to Congress power to regulate 
commerce among the several states, which is an express 
grant. If the business is such that in order to exercise 


“4 


“<4 


~~ 
Vi 
this granted power effectually it is necessary to take the 
control of a// commerce, then the right exists by impli- 
cation to include in the rules of regulation the business 


contined entirely to the limits of a state. 


In MeCullough v. The State of Maryland, 4 Wheaton, 
Chief Justice Marshall sustained an act of Congress cre- 
ating a bank. It was there said that there was no 
authority among the enumerated powers for establishing 
a bank or creating a corporation, but that there was no 
exclusion of incidental or implied powers. 

See, also, 

United States v. Fisher, 2 Cranch, 358. 
Story on Const., § 430. 
Cooley’s Const. Lim., 63. 


In regard to the rates fixed for switching by the Min- 
neapolis Eastern Railway Co. there is no limitation in the 
order of the commission of Minnesota which confines it 
to freight received to be discharged in the same state. 
The order applies to all cars, without regard to whence 
they came or whither they go. It is, therefore, in conflict 
not only with the provision of the constitution, but with 
that of the act of Congress. The statute which authorizes 
such an order to be made is repugnant to the constitution, 


and therefore void. 
W. C. Goupy, 
For A pPpellants. 
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SUPREME COUNT 


OF THE UNITED STATES. 


OCTOBER TERM, 1889. 


THe MINNEAPOLIS EASTERN RatLtway Company, 


Plaimmtill in Error. 


* 
’ 


THE STATE OF MINNESOTA, ex re/., Tre Boarp or 
RAILWAY AND WAREHOUSE COMMISSION, 


Defendants im Error. 


This case comes before the Court on a writ of error 


to the Supreme Court of the State of Minnesota 


Plaimtiff in error ts a railway corporation, organ- 


ized in 1878, under the general laws of that State. 
Its property consists of a little over three miles of 
railroad, which ts wholly within the limits of the 


City of Minneapolis. It was constructed for, and 
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does but one kind of business; which 1s correctly 
described in the pleadings as a ‘‘switehing™ business. 
[It receives loaded and empty cars, delivered to it by 
other railway carriers, and takes them to flouring 
mills and other industries located upon its line; and 
returns similar cars therefrom, to the same carriers. 
It does the work usually done in large cities by drav- 
men with wagons. It has always fixed its own price 
for services. At first 1t was $1 per car; not proving 
in any degree remunerative, it was increased to 
$1.50 per car, which price has since been continued. 

In July, 1887, the defendants in erroy, the Railway 
and Warehouse Commission of the State of Minnesota, 
acting under supposed authority of a statute, made 
the order which is contained in the alternative writ 
of mandamus. By the order, the plaintiff in error 
was commanded to reduce its charge from $1.50 to 
$1 per car,—reducing its gross earnings one-third. 
The defendants place their order upon the ground 
that they found the charge of $1.50 to be unreason- 
ably excessive in amount, and that the charge of $1 
per car was reasonable. 

The plaintiff not obeying the order, application 
was made by the defendants to the Supreme Court 
of the State of Minnesota, for a peremptory writ of 
mandamus, commanding plamtiff in error to put 
the order in force. The plaintiff made return to the 
alternative writ. The Attorney General moved for a 
peremptory writ, notwithstanding the return, thus 
admitting the facis stated in the return. The Court 


allowed the peremptory writ. 


admitted, so tar as material to the 


The facts thus 
questions now presented, are these: 

The total cost of the railroad and equipment of the 
plaintiff?’ was $253,148.11. 

Its capital stock issued and outstanding = is 
» $30,000.00. 

It executed a mortgage to trustees, covering all its 
property, January Ist, 1879, securing bonds to the 
amount of $150,000, pavable in thirty vears, and 
drawing interest at the rate of seven per cent.; mak- 
ing a fixed charge of $10,500 per vear for interest. 

These bonds were sold for cash, and the proceeds, 
as well as the proceeds of the stock, were used in the 


construction and equipment of the railroad. They 


proved insufhcient for that purpose, and the plamtift 


made further unsecured loans, to the amount of 


about $90,000, all of which was used in construction 
and equipment. 

That from the commencement of its operations in 
1879, to the time of tiling the return, its vrOss earn 
ings were less than its Operating expenses and tter- 
est accrued upon its bonds, by the sum of $21,223.76. 

Its net earnings, however, over operating expenses, 
were apphed to the payment of the unsecured debt; 
which it had reduced so, that on the 30th of Novem- 
ber, 1888, it amounted to only the sum of $2,211; 
its interest for all that time had been unpaid, 
and there was then due upon its bonds ten vears’ in- 
terest, amounting to the sum of $105,000. 

For its last completed fiscal vear, ending June 30th, 
ISHS, it transferred 27,272 loaded cars,—that being 


its entire business. and received for the service, at 
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$1.50 per car, $40,908; which were its entire re- 
ceipts. 
Its operating expenses for the same fiscal year 
were $22,583.78; leaving net, the balance of $18,- 


$25, which was applied to the payment of its unse- 
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cured indebtedness. That vear was the first in its 
history when it had earned a sum equal to its oper- 


ating expenses and its interest charges. 


The plaintiff has upon its road, 1,200 feet of 


wooden trestle, now about ten years old, which 
should be entirely rebuilt in the year 1889, and has 
no resources for that purpose, other than its earn- 
ings; and that to rebuild it with wood, would cost 
$15,000, and with iron or steel, $80,000. 

If the Order of the defendant had been applied to 
its business ‘for that year, so that it would have 
received but one dollar per car, its gross receipts 
would have been $27,272; leaving but $4,688.22, 
with which to pay its unsecured indebtedness, or its 
interest for that year; leaving nothing for its ordin- 
ary repairs, and nothing for rebuilding the trestle. 
If the service rendered by it had been by wagons, it 
would have cost a much larger sum than $1.50 per 
car. 

The plaintift in error therefore insists that its rate 
of $1.50 per car was a reasonable rate, and that the 
rate of $1 per car, described in the Order, is an un- 
reasonable one. | 

The Return avers that its bonds and mortgage 
were executed under the express authority of the 
laws of Minnesota; that the act of the State in giv- 


ing the railway companies which should become or- 


~ 


ganized under it, and construct and operate a rail- 
road, the right to receive reasonable rates, and the 
act of the plaintiff in so organizing, constructmg and 
operating a railroad, constitutes a contract between 
itand the state, that the plaimtiff might receive a 
reasonable reward for its services, which could not 
he impaired by any subsequent statute, or by judg- 
ment of any Court of the State. That the State, 
having by this order established an unreasonable 
rate, has impaired this contract, and therefore has 
violated that provision of the constitution of the 
United States which torbids a State to im pair the 


obligations of a contract. 


The return avers turther, that the proceedings of 


the defendant were taken and had without any no- 
tice whatever to the plamtiff,—without any oppor- 
tunity for it to be heard, or to submit evidence on 
its behalf; and for that reason, their order ts in vio- 
lation of that provision of the constitution of the 
United States which forbids the taking of the prop- 
erty of a citizen without due process of law. 

And, further, that this order of the defendant, seek- 
ing to put in force an unreasonable rate, is a taking 


and 


of the property of the plaintiff,—its earnings, 
giving them to that portion of the public that seeks 
to employ it as a common carrier, without compen- 
sation; and 1s, therefore, in violation of that pro- 
vision of the constitution which prohibits the taking 
of private property for pubhe or private use without 


compensation, 


13 


14 


18 


It is the well settled doctrine of this Court that a 
State can make a contract with one of its own cor- 
porations, which it cannot subsequently “impair.”’ 

In all the cases which have come betore this Court, 
involving the power of a legislature over the rates of 
incorporated carriers by railroad, the question has 
heen whether a contract had in fact been made, and 
in most if not all of them, the Court has held that it 
had not. 

In Railroad Company vs. Cutts, 94 U.S., 155, the 
late Chief Justice, speaking for a majority of the 
Court, savs: “It was within the power of the com- 
pany to call upon the legislature to fix permanently 
this limit (its maximum charge for carriage), and 
make it a part of the charter; and if it was refused, 
to abstain from building the road and establishing 
the contemplated business. If that had been done, 
the charter might have presented a contract against 
future legislative interterence.”’ 

We contend in this case that the State has made a 
contract with the plaintiff in error in reference to its 
rates. That it has the right to charge and collect 
reasonable rates for its service, and that this right 
rests, not only upon the common law, as applicable 
to all carriers, but upon the express contract between 
it and the State of Minnesota. To make this per- 
fectly clear, a brief statement of the history of legis- 
lation in that State, upon the subject of rates, must 


be given. 
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Under the general law authorizing the organiza- 
tion of railroad companies, the provision in reference 
to this subject was this: 

“That anv railroad company or corporation, 
organized under the title to which this is an amend- 
ment, may charge and receive for the transportation 
of passengers and freight on their road, such reason- 
able rate as may be from time to time fixed by said 
corporation or preseribed by law.” (Statute of 1869, 
Ch. 78, $ 2.) 

In 1871, the legislature passed an act, establishing 


a maximum rate for the transportation of freight 


over all roads. In effect, it put a freight tariff 


into the statute, and required all railroad companies 
to conform to those rates, under the penalty of tor- 
feiture of their charters, and fines. 

The constitutionality of this law was challenged 
by the Winona & St. Peter Railway Company, organ- 
ized under a special charter, granted originally by 
the Territory, and afterwards amended and con- 
firmed by the State. 

The case is reported in 19 Minn., 425. 

The Supreme Court of the State held, that the 
special charter created a contract between the State 
and the railroad company, and that the terms of the 
contract were: that for the services rendered by the 
company in the transportation of passengers and 
property, the company was entitled to “some” 
reward; that inasmuch as the Act of 1871 gave that 
company “some” reward, the contract between the 
State and the railroad company was not impaired. 


The Court dened the right of the railroad com- 
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pany to “reasonable” compensation. That, however 
it might be, as between the railroad company and a 
customer of it,—as between the State and a corpora- 
tion, the corporation was not entitled to reasonable 
compensation; but was only entitled to “some” com- 
pensation; and that it obtained this mght, not 
through the common law, but from its contract with 
the State. 

This case was decided in October, 1872. Ona writ 
of error to this court, the judgment of the Supreme 


Court of Minnesota was athrmed. This Court, how- 


23 ever, in its opinion, not discussing the peculiar inter. 


24 


pretation of the charter,—if it was peculiar—of the 
State Court. 

The second session of the legislature after the de- 
cision of this case, in 1872, which was held in 1874, 
the statute of 1871, was totally repealed and a new 
act creating a Board of Railway and Warehouse 
Commissioners, substituted in its place. This act, 
upon the rate question, was radically different from 
the old one. It empowered the railway commission- 
ers to make for each of the railroads of the State a 
schedule of reasonable maximum rates, and declared 
that when such rates had been made by the Board, 
they should be taken as prima facie evidence that 
the rates therein fixed were *‘reasonable maximum 
rates."’ So that by statute, the arbritrary power 
over rates was surrendered by the State itself, and 
there was substituted for it the power of the Board 
of Commissioners to fix a schedule of rates, which 
should be only prima facie evidence of its reasonable- 


ness, and leaving the question to be decided by the 
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courts. But at the very next session of the legtsla- 
ture, in 1875, this Act of IS74 was repealed, and an 


act was passed reducing the Board of Railway Com- 
¥ ‘ 


missioners to one,—taking away from the Commission 
all power over the making of rates, and substituting 
in the place of that, the provision of the law of 1869, 
which is quoted above. This provision became a 
part of the statute of the State, authorizing the or- 
ganization of railroad companies and providing for 
their operation and maintenance. 

While such, theretore, was the general law of the 
State, the plaintiff in error became organized as a 
railway company, under that law; and our conten- 
tion is, that this provision of the general law  be- 
comes a part of the charter of the plaintiff, and that 
it constitutes a contract between itself and the State. 
That this section of thestatute contains a limitation, 
at once upon the power of the company, and upon 
the power of the State. It says in effect to the five 
or more persons who avail themselves of the provis- 
ions of thislaw, and organize a railroad corporation 
and put the business enterprise into operation: 
‘You may charge for the services you render, such 
reasonable rates as you vourself may from time to 
time fix; or, if rates are prescribed for vou by law, 
they shall still be reasonable rates. The rates of the 
company, prescribed by itself on the one hand, must 
he reasonable; the rates preseribed by law, on the 
other hand, must be reasonable.” 

It will be conceded that the legislature had the 
power to put maximum rates into the statutes, 


and to require the orgamizing company to as- 
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9x sent to them; and, in case thev were assented to, 
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that that would have made a contract 

That it had also the power to confer upon such 
company absolute control over its own rates, and 
that if it had done so, and the company had accepted 
that condition, that would have made a contract 

Now the State did neither of these things, but it 
did something between the two, and its power to 
take this middle ground will be conceded. It re- 
served to itself the right to preseribe rates by law; 
it gave power to the corporation to make rates; it 
subjected the exercise of this right, by each, to pre- 
cisely the same restriction. No matter which should 
fix them; when made, they must be reasonable. This 
was accepted by the plaintiff, and is a contract. 

It must not be forgotten that the Supreme Court 
of the State had held, that neither under the special 
charter of the Winona and St. Peter Company, nor 
under the law of 1871, was a railroad company en- 
titled to reasonable rates. That the decision was 
immediately followed by a repeal of the law of 1871. 
and the enactment of the law ot 1874, and then by 
that of 1875, as it stood when the plaintiff was or- 
ganized. That in the new law it was expressly pro- 
vided, that such companies are entitled to reasonable 
rates; and as if to give it emphasis, the State pro- 
ceeded to put the same restriction upon itself. 

The dectsion of that case, in 1872, gave the State, 
in effect, unlimited power over rates of railway car- 
riers; it was only necessary to make nominal rates: 
one-tenth of a cent per ton per mile would be **some”’ 


rate. 
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Why did the State not leave itso, if absolute power 31 


over rates was what it then wanted ” 


The answer 1s verv simple,—1t was not what the 


State then wanted. 


Between the decision in 1872, and the time when 
the legislature met in 1875, there had been an almost 
total cessation of railway construction in the State. 
When the Act of 1871 was passed, there were but 
1,900 miles of completed railroad in operation m the 
State; when the Act of 1875 took effect, there were 
1.957 miles. What the State wanted in 1875, was 
to hold out encouragements and inducements that 


would assure the resumption of railroad construe- 


tion; so it voluntarily abandoned the poliev of 


absolute and unconditional control over rates, and 
substituted for it the guaranty that capital invested 
for that purpose within its borders, should be entitled 
to receive reasonable reward tor. services ren- 
dered. The experiment was successful; the necessary 


capital was found: so that when. 1887. the statute 


now under consideration was passed, the miles of 


completed railroad had increased to 4,871 miles 
The change of pohev brought the necessary capital 
for this immense construction; it paid to substitute 
the guaranties of a contract, for the power of confis- 
cation. 

Having secured that magnificent investment of tor- 
eign capital within its borders, in 1887, the legisla- 
ture went back to the policy of absolute control 
They passed the statute now bhetore the Court, and 


the Supreme Court of the State gives it the neces- 
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sary interpretation, and arms the Commission with 


the necessary power to enforce it. 
IT. 


There being then an existing contract between the 
State and the plaintiff in error, does the Act of 1887 
impair that contract ’ 

The Act of 1887 restored the provisions of the Act 
of 1874, so far as the Commission itself was con- 
cerned. It made again a Commission of three; it 
gave them the power contained in the old statute, 
and many new ones. It copied largely trom the Con- 
vressional Inter-State Commerce Act. 

This statute came before the Supreme Court of the 
State for interpretation, in the case of the R.& W. 
Com. vs. the C. M. St. P. Railway, now on hearing 
with this case. The Court in its opiion made a 
very clear summary of that statute, portions of 
which I copy. 

“Section 8. (a) Requires every common carrier to 
print and keep posted at every depot or station, 
schedules showing its freight rates and passenger 
fares. (b) Forbids any change in these schedules 
without ten days’ notice: (c) Makes it unlawful to 
charge any greater or less rate than those specified 
in such schedules. (d) Requires the carrier to file 
with the Railway and Warehouse Commission copies 
of these schedules, and to promptly notify such com- 
mission of all changes therein. (e) That in case the 
commission shall at any time find that any part of 
the tariff of rates, fares, charges or classifications, so 


fled and published as hereimbefore provided, are in 
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any respect unequal or unreasonable, it shall have 37 
the power, and is hereby authorized and directed to 
compel any common carrier to change the same, and 
adopt such rate, fare, charge or classification as said 
commission shall declare to be reasonable and equal; 
to which end the commission shall,in writing, inform 
such common carrier m what respect such tariff of 
rates, fares, charges or classifications are unequal 
and unreasonable, and shall recommend what tari 
shall be substituted therefor. (/) In case such com- 
mon carrier shall neglect, or refuse, for ten days after 
such notice, to substitute such taritt of rates, fares, 38 
charges, or classifications, or to adopt the same as 
recommended by the commission, it shall be the duty 
of said commission to immediately publish such 
tariff of rates, fares, charges and classification as 
they had declared to be equal and reasonable, and 
cause the same to be posted at all the regular sta- 
tions on the line of such common carrier in this 
State; and thereafter it shall be unlawtul for such 
common carrier to charge or maintain a higher or 
lower rate, fare, charge, or classification, than that 
so fixed and published by said commission "’ 39 

After sustaining its own jurisdiction and the power 
of the legislature to delegate its powers over rates to 
a commission, the Court proceeds to consider the 
Act itself. 

“The next and only remaining question that arises 
on the construction of the Act is, as to the nature 
and extent of the powers granted to the commission 
in the matter of fixing rates. It seems to us that, if 


language means anything, it 1s perfectly evident that 


40 


41 
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the expressed intention of the legislature is that the 
rates recommended and published by the commission 
(assuming that thev have proceeded in the manner 
pointed out by the Act) should be, not simply advis- 
ory, nor merely prima facie equal and reasonable, but 
final and conclusive, as to what are lawful or equal 
and reasonable charges; that in proceedings to com- 
pel compliance with the rates thus published, the law 
neither contemplates nor allows any issue to be 
made or inquiry had as to their equality and reason- 
ableness in fact. Under the provisions of the Act the 
rates thus published are the only ones that are law- 
ful, and, therefore, in contemplation of law, the only 
ones that are equal and reasonable, and hence, 1n 
proceedings like the present, there is, as said before, 
no fact to traverse, except the violation of the law, 
in refusing compliance with the recommendations of 
the commission. Indeed the language otf the Act 1s 
so plain on that point, that argument can add noth- 
ing to its force.” 

The Court adhered to that opimion in this case, 
and has repeatedly followed it since. 

This is the construction which the highest Court of 
the State puts upon a statute of the State. That 
determines conclusively in this Court, for this case, 
the meaning and intent of the statute. We know 
authoritatively what the legislative will was, as 
embodied in it. | 

For the limitation in the Act of 1875, that rates 
prescribed by law must be reasonable, there is sub- 
stituted an absolute and uncontrolled power over 


them; and the question whether rates so made, are 
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or are not reasonable, cannot be raised or debated. 43 

For a limited power, reserved to itself by the State, 
this law established an unlimited power, to be exer- 
cised only by itself. 

For a legitimate, proper and just regulation, it 
substitutes an uncontrolled and uncontrollable 
tvranny. 

For the constitutional restrictions of a free gov- 
ernment, it substitutes the arbitrary will of a des- 
potic government. | 

It must, I think, be conceded, that the contracts 
existing under Act of 1875, will be impaired, if eflect 44 
is given the Act of 1887. 

But it may be said that the power given the State 
by the Act of 1887 does not of itself impair the con- 
tract. Thatitean be impaired only by the attempted 
enforcement of a tariff of rates, that is in itself un- 
reasonable. That, therefore, the material question 
in this case is: Is the tarifl promulgated by the de- 


‘es 


fendant im fact an “unreasonable rate?’’ and how 
can this Court, upon this record, answer that ques- 
tion? 

[ reply: the return of the piaintiff in error avers, 40 
as amatter of fact, that the rates of the defendant 
are unreasonable, and their motion for judgment 
non obstante, admits that allegation to be true. 

But our conclusive answer does not rest upon a 
matter of pleading. There are certain other allega- 
tions in the return, also admitted, very material to 
the subject now under discussion. 

These admitted facts are: the switching business 


of the plaintiff in error, affected by this order, was 
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such as is done by teams and wagons 1m the cities, 
and was done by the plaintiff at much less cost than 
the same service could have been rendered in any 
other way. That it so handled nearly 28,000 loaded 
cars in a single vear, whileit would not have handled 
one of them if its method had not been the cheapest by 
which it could be done. Hence the rate fixed by the 
plaintiff was cheaper to its customers than its cost 
by any other method. 

The railroad cost $250,000 to build. The laws of 
Minnesota, in the absence of express contracts be- 
tween parties, allow a_ rate, on interest upon 
capital, owned by one party and used by another, of 
seven per cent. This is a legislative declaration of 
what the State considers a fair return upon capital. 

The rates fixed by the plaintiff have never been suf- 
ficient to pay four per cent upon the cash cost of the 
property. The rate attempted to be fixed by the de- 
fendant would permit the plaintiff to earn less than 
one and one-half per cent upon the cash cost of the 
property, leaving nothing for renewals as the -plant 
wears out. 

We say, therefore, from these admitted facts, that 
a rate for transportation of the property of a citizen, 
at a cost far below the cost if carried tor him in any 
other manner, and vet at a rate so low as to induce 
an immense movement, is not an unreasonable rate; 
that such a person cannot be heard to complain of 
it. 

We say, further, that such rates, not vielding a re- 
turn, upon the actual capital invested in the facilities 


furnished, equal to that which the State itself recog- 


nizes as a fair return upon invested capital, cannot 
be unreasonable, so far as the State is concerned. 

If we are correct in this, the necessary conclusion 
is that an order reducing such rates is, in itself, mak- 
ing an ‘unreasonable rate, in violation of law, and for 
that reason is void, as impairing the contract right 
of the plaintiff in error to receive a reasonable reward 
for actual services rendered. 

The citizen, for whose use all this railway system 
of transportation was made, is served by it better 
and cheaper than by any other method. While he is 
receiving this better and cheaper service, the price ts 
so low that the business of the whole country is 
done by it, and is wondertully promoted and stimu- 
lated by it. Can it be said then, that such a rate is 
unreasonably high? On the other hand, it 1s every- 
where conceded that capital invested in any lawful 
business is entitled to some return, if it can fairly 
and lawtully earnit. The State has declared what, 
in its judgment, such a return may be. Now the 
plaintiff, at its own rates, has never earned that 
return; in fact, but a small portion of it. 


Can it be said then, that a rate which 1s so low as 


not to furnish this return is, from that standpoint, 


unreasonably high ? 

Again. What is or 1s not a reasonable rate, under 
our contract with the State, 1s of necessity a judi- 
cial question. It cannot be an administrative ques- 
tion, to be decided by the State alone; because that 
would permit one party to a contract to alone deter- 
mine its meaning. The State could say whether or 


not it should pertorm it. To concede such power to 
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[ only think it necessary, upon this pornt, to call 
the attention of the Court to two cases her:tofore 
decided by it. In the case of Curran vs. Arkansas, 
15th Howard, 304, the State had chartered the State 
Bank of Arkansas, and made itself the sole stock- 
holder, paying for its capital stock in gold, and upon 
the authority of this charter, and upon the faith of 
this capital, the bank entered upon a general bank- 
ing business, and issued its bills redeemable in coin 
at its counter. The bank, becoming embarrassed, 
suspended specie payments, under authority of a 
special law of the legislature; having, however, large 
assets of land, commercial paper and some coin. The 
State by statute directed the convevance of the real 
estate to itself, and put the coin into its treasury, 
and used a portion of it to pay the per diem of its 
members. The plaintiff obtained a judgment against 
the bank upon its unredeemed notes and upon a re- 
turn of nulla bona to an execution, sought to reach 
the assets of the bank in the possession of the State, 


bv a bill in equity. 


The Court applied to those assets the familiar 
principle, that the assets of a debtor could be fol- 
lowed, and the holder of them mala fide, held them 
only in trust for the creditor. That the assets of 
this bank constituted a fund for the payment of the 
creditors; that the several laws of the State which 
diverted tnose assets, and which operated in any 
manner to reduce that fund, impaired the obligation 
of the contract between the bank and the holders of 


its bonds. 
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The same principle was applied by this Court in 
the case of the United States vs. Quincy, 4 Wall., 535. 
The City of Quiney had issued its bonds im aid of a 
railroad. The law authorizing the bonds provided 
that the city authorities should annually levy a 
special tax, sufficient to pay the interest, and should 
set it aside from the other municipal taxes, and hold 
it as a fund especially applicable to that purpose. 
By a subsequent Act, the State took away from the 
municipal authorities all power to levy and collect 
taxes, except for certain definite purposes, of which 
the payment of the city debts was not one. The city 
detaulted in paying its interest, and the question pre- 
sented was, whether this last named Act impaired 
the obligation of the contract between the city and 


the holders of its bonds. 
Upon that point the Court say: 


“When the bonds in question were tssued there 
were laws in force which authorized and required the 
collection of taxes sufhcient in amount to meet the 
interest as it accrued, from time to time, upon the 
entire debt. But for the Act of the 14th of February, 
1863, there would be no difficulty in enforcing them. 
The amount permitted to be collected by that Act 
will be insufficient; and it is not certain that any- 
thing will be vielded applicable to that object. To 
the extent of the mefliciency the obligation of the 
contract will be impaired, and if there be nothing 
applicable it may be regarded annulled. A_ right 
without a remedy is as if it were not. For every 


heneficial purpose, it may be said not to exist.” 
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This case has been repeatedly followed since; and 
the principle that alaw which reduces the ability of 
a party to a contract to perform it, impairs its obh- 
gation, has become che settled law of this Court. 

I only desire to call the attention of the Court to 
the case of Edwards vs. Kearney, 95 .U. 3., 599, 
where the Court say, quoting from an earlier case: 
“One of the tests that a contract has been impaired, 
is, that its value by legislation has been diminished. 
It is not by the constitution to be impaired at all. 
This ts not a question of degree, or manner, or cause, 
but of encroaching in any manner on its obligations, 
dispensing with any part of its force.” 

It is also well settled in this Court, that a contract 
can no more be impaired by a judicial decision than 
by a law. 


Aleott vs. Fond du lac County, 16 Wail., 678. 


It may be said: if it is true as claimed, that the 
lund applicable to the payment of interest is reduced 
by the order, it still does not impair the contract, as 
to the debtor—the railway company. Taking away 
from it the ability to pay its debts, leaves the con- 
tract in full force; its lability is not affectec, and the 
ereditor—the bond-holder, whose contract may be 
impaired, is not before the Court. As long as the 
interest is paid, he does not need, and, cannot ask, 
the protection of the Court. Therefore the Court is 
not compelled to interfere in his behalf. 

To this it may be replied: A law which impairs a 
contract is no law; a judicial decision which pro- 


duces that ettect 1s vonl. The defendant cannot do 


by an order, what the legislature could not do by a 
statute, or a Court by a judgment. A statute or an 
order cannot be a good statute or a valid order, 
when challenged by one party to a contract, and 
bad when challenged by the other party. One party 
cannot continue bound with the other party dis- 
charged. The contract cannot continue unimpaired, 
as to one party, when it is impaired as to the other. 

If this order is enforced against the plaintiff in 
error two results will follow: It will default on its 
interest; it will be obliged to suspend operations, 
from inability to renew, as the structure deteriorates 68 
from use and the effects of time. 

The eflect of defaulting on its interest will be tore- 
closure and sale. The debtor will lose his property; 
for their own protection, the bond-holders must pur- 
chase the property. They will then own the rail- 
road, and it will have cost them $150,000, and the 
amount of unpaid interest. But their financial situ- 
ation will not be improved, as they will be unable to 
‘arn but about three per cent. per annum upon their 
small investment. So the order of the commission, 
if enforced by this Court, will have changed the situ- 69 
ation of the parties to the mortgage contract—the 
railway company and the boend-holders—to this 
extent: 

The railway company will have lost its property. 

The bond-holders will have taken the property, but 
without the ability to earn over one-half the interest 
they contracted for when they bought the bonds 
This result will have been brought about, not by 


any fault or misconduct of the parties to the con- 
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70 tract, but by the direct interference of the State. 
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I submit that the contract will have been impaired, 
both as to debtor and creditor. 

The principles established by these cases, disposes 
of the case at bar. The plaintiff in error pledged the 
income of its property, to pay the interest upon the 
bonds. The State expressly authorized it to do so. 
At the same time, the State authorized it to engage 
in the business of transportation, for reasonable re- 
ward, to be received by it for the service rendered. 
If a reasonable reward would furnish the fund, the 
owners of these bonds were entitled to it. 

I ask the Court to say, as a matter of law. that the 
rates of the plaintiff of $1.50 per car are, under the 
circumstances, reasonable rates; and, being such, the 
holders of its bonds are entitled to what such rates 
will vield, not necessarily, these identical rates, 
but rates which will vield an equivalent amount, 
as the fund pledged to them by the contract, executed 
under express authority of law. That any reduction 
of these rates, by which the fund will be reduced, 
will violate their constitutional rights. That in this 
case the fund, in view of the admitted necessities for 


renewal, will be totally destroved. 
Pt. 


[ respectfully submit that an enlightened public 


poliey demands the limitation upon the powers of 


the State Legislature, for which I am contending. 
The poliey which should control here is differentiated 
from that which obtained in England, when the rules 


of the common law, relating to the power of the 
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First. 


A striking instance of the exercise of this power has 


Second. 
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who execute them in the courts, have the same com- 
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vovernment over the rates ot COMMON carriers, were 


established, in several important particulars 


In England there has never been constitu- 


tional protection to property. Parhament has been, 


and 1s, omnipotent over all such questions. 


just been seen, when the owners of real estate have 
been compelled to accept from their tenants a less 
rental than had been agreed on by express contracts. 
Parliament had the power to impair a contract and 
exercised it. So with the powers of jurors. Their 
verdicts, in passing upon a given rate, are not limited 
by any constitutional restriction. They can impair 
a contract, if their opinion of tne reasonableness of 


a rate should have that eftlect. 


Another. is the enormous diftlerence in thie 


subject matter, to which those rules must be applied 
here, and that which existed in England when the 
law governing common carriers was formulated. 
What was then the carrving industry, wasconducted 
upon men's backs, and by beasts of burden; here and 
now, it has become one of the most important of all 
human agencies, employing in its service the re- 
sources of anempire. There is not a man, woman or 
child in the Republic, who does not use the transpor- 
tation facilities afforded by the railroad carriers of 
to-day. There is not a juror who sits m the box to 
sav what shall be a reasonable rate, but has a direct 
pecuniary interest in the question to be decided. The 
carriers have acommodity to sell.—the people who 


make the laws of the State in the legislature, and 
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76 modity to buy. If the purchasers have unlimited 


power to hx the price of the commodity they wish to 
buy, there can be but one result,—the business of the 
sellers will grow less and less profitable, until all 
profits disappear. The end of the business has 
then come; but it has come only after an enormous 
capital has been destroved, and solemn contract 
obligations have been violated. 

[t must be conceded that this result will be at war 
with sound public policy; the interest of nobody will 
be promoted, but the interest of everybody will be 
injured. Will it be said in reply that the danger of 
which | am speaking is an imaginaryone’ That the 
good sense and love of justice and fair play of the 
American people can safely be trusted with this rate- 
making power’ If these questions are asked, the 
records of the courts, and of some State Commissions, 
furnish a prompt and suthcient answer. 

In the case of Railroad Company vs. Railway and 
Warehouse Commission of Minnesota, reported in 35 
Federal Reporter, page S83, the very order in ques- 
tion in this case, was betore the United States Cuir- 
cuit Court, for the District of Minnesota. An issue 
was made up; testimony was taken; a hearing was 
had upon pleadings and proot; the facts were found 
by the Court, from the testimony, that the rate es- 
tablished by this very order would not vield a suth- 
cient return to pay the operating expenses; in other 
words, that the compensation given by the order 
was not suthcient to pay the actual cash cost of the 
service. No appeal was taken from that decision: 


and vet, with that case remaining unreversed, the 
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same Commission, defendants in that case, defend: 
ants in error im this, instituted these proc cedings, 
and asked the Supreme Court of the State of Minne- 
sota for a writ of mandamus, tocompel the appellant 
to enforce that identical order. All the proceedings m 
this case were instituted after the judicial determina- 
tion of the case cited from the Federal Reporter. The 
records of this case show that the Supreme Court of 
that State awarded this peremptory writ to enforce 
that order. 

Here, then, is a State government, a State Com- 
mission and Supreme Court, striving to enforce a 
schedule of rates that in case of one railway carrier 
did not return the cash cost of the service rendered. 

The published official records of the Legislature of 
the State of Minnesota, at its session of 1889, show 
that it refused to put upon its statute book a law so 
limiting the power of its Railway Commission as not 
to permit it to make rates so low as to prevent the 
owners of the property from receiving some return 
upon the property invested 

Within a few days the Board of Transportation 
of the State of Nebraska, in a case of a corporation 
whose rates were complained of as excessive; where 
the uncontradicted proot showed that thecompany’s 
rates yielded only about three per cent upon tts 
bonded debt, which was only $15,000 per mile, (less 
than one-half the actual cost of the property) and 
which had never earned a dividend upon its stock,— 
made and entorced an order, reducing the corpora- 
tion's rate upon the commodity attected, about forty 


per cent. 
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82 In Pensacola & A. R. Co. vs. State, 5 South. Rep., 
833, decided by the Sup. Ct. of Florida, 1t was an 
admitted tact that the rates fixed for the railroad by 
the Railroad Commission of that State, would not 


Pav tor operating the road. 


Transportation is one of the necessities of human 
existence, and is as old as mankind. Improvements 
in methods and in cost, have accompamed human 
progress all the way. The necessities have grown so 
vreat that mechanical has been substituted tor ant- 
mal power, and associated tor individual capital. 
This use of associated capital has furnished a cheaper, 
quicker and safer methods than those in use betore; 
as a consequence these methods are almost exclu- 
sively used. Now the question Is, shall any or all 
persons have the right to this use, without compen- 
sation to the capital emploved’ It surely would not 
he good morals, not common honesty between man 
and man to so hold: and vet that is what the sover- 
elon State of Mlinnesota asks at the hands of this 
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S4 It has been said that it is within the constitutional 
power of a State to fix the return capital shall be 
permitted to earn, when emploved within its borders. 
for the purpose of this argument I will admit that 
to be true. Butit itis meant by that, that a State 


Mav single out of all the industries of the State 
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cmploving capital, and fix for it a rate of return, less 
than it enables other capital emploved i other 
industries to receive,—then I emphatically deny the 


conclusion. 
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The rules of law fixing the return upon capital, 
must be general rules, applicable to all persons and 
to all industries alike. | 

The government under which we lve establishes 
and maintains equal rights to allits citizens. When 
the State of Minnesota shall take from all capital 
invested within its limits the right to earn interest 
upon it, it may perhaps then lawfully take away the 
right from railroad corporations. That time has not 
yet come. 

Third. 1 respectfully ask the Court to take mto 
consideration, m passing upon this part of the case, 
the difference between meorporated carners by rail 
road, and the owners of other property which has 
heen, both in this country and in England, held to be 
charged with a public use; and because of that use, 
has been subjected to State regulation. 

With railway carriers the owners of the property 
have no resource for return upon capital invested 
other than its net earnings. They are not permitted 
to abandon their business. Thev have entered mto 
contracts with the State, by which they can, and are, 
compelled to continue to operate ther roads, with- 
out reference to the profits of the business. 

There are many reported cases, where Courts of 
last resort have entorced this upon railway carriers. 

In the case of Attorney General vs. Railway Com- 
pany, 36 Wis., 466, the defendant had taken up 
twelve miles of its track, on the pretense that chang- 
ing its route would improve it. The Court demed 
the power of the Company to do this, without first 


obtaining the consent of the legislature. The Court 
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sav: ‘The charter being in perpetuity, and bemg a 
contract upon consideration, proceeding trom the 
State to the corporation, appears to us to be binding 
in perpetuity, or until sooner determined by law.” 
“Until it is so changed, | do not see how the com- 
pany can escape the duty of operating its road, 
without a breach of contract.” 


In State vs. Railway Company, 36 Minn., 246, the 


Supreme Court decreed the forteiture of the tranchise 


of the raulway company for non user. 

To make the surrender of a corporate charter 
ellectual, it is necessary that it be accepted by the 
vovermnent, and that this appear of record. 

Redfield on Railways, page 605, and cases there 


cited. 


Where a corporation has duties to the public, as 
conservator of a public highway, the legislature may 
release it from its duties and limitations. 


Roper on Railways, p. 38, and cases there cited. 


In Rex vs. Railway, 2 B.& A., 646, a mandamus 
Wats issued to compel the railway company to reim- 
state its railroad. 

This Court, in the “Granger” cases, cited numerous 
instances, both in this country. and in England, 
where rates have been fixed by law, for common e¢ar- 
riers, Warehousemen, innkeepers, bakers, millers and 
others; but m every case cited, the persons whose 
price were fixed were at liberty to decline to render 
the service, and employ their capital in other busi- 


ness. The baker cannot be compelled to bake and 
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miller can drive other machinery with his water 


power, and the hackmen have many other uses lor 
their horses and wagons. Neither in such cases is 
the law-making power subjected to the enormous 
temptation held out by the possible forfeiture of mil 
lions, to swell the treasury of the State. The legis 
lature is not tempted to reduce at once the 
citizen's LAXes, and his CX Peilses ot transportation, 
by sinking the cost of the carrier's plant. 

In all the cases cited by the late Chief Justice, it 
could have been plausibly contended, that a law fix- 
ing arate too low, would not work a confiscation of 
property ; because the party affected by it would stil! 
be lett with his visible property, to be applied to 
other purposes. But it is otherwise with the corpor 
ate carrier by rail; it must obey the law, or sur- 
render both its property and franchises. 

So if the legislature has unlimited power over rates 
and it is exercised, as we have seen it in Minnesota 
and Nebraska, by fixing rates that vield no return, 
the physical property of the carrier will be destroved. 

The rule fer which IT am contending imposes no 
hardships, and its application is attended with no 
practical difficulties. Each State im the Union has 
its commission, armed with all the powers of the 
State; with full authority to investigate the essen- 
tial facts necessary to determine whether capital in 
railways, fairly invested and prudently and honestly 
administered, is receiving such return as the State 
permits other capital invested in other business to 


receive. The gross earnings, the operating expenses, 


sell bread, under penalty of losing lis oven; the 
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the fixed charges, and every detail concerning them, 


either is known to those commissioners, or easily 
li the rates vield exaggerated re- 
The 


decisions of this Court in the Granger” cases, will be 


mav become SQ), 


turns, the remedy isin the hands of the State. 


Those cases es- 


the 


fairly and properly supplemented. 
tablished the power ot the State to “regulate” 
charges of railway carriers. The States have prompt- 
lv accepted the trust. The manner in which two of 
-the States are exercising it has been stated. 
The simple truth is, that just as longas this matter 
of the power of the State Commissions over rates 
rests upon the decisions of this Court, as found in the 
“Granger cases,’ without the distinct recognition of 
some limitation upon their power, neither the State 
Legislatures nor the State Commissions can resist the 
pressure from interested constituents and political 
demagogues. To promise lower rates has become a 
distinet and well-known resource for political aspir- 
ants. Candidates tor legislative honors are strug- 
vling with each other to see who can promise the 
lowest rates of transportation. Voters are to be 
corrupted, not with money of candidates, but with 
the money of stockholders. 

In this case, so far asl know, the opportunity is 
lor the first time given to the Court, to establish the 
limits of this regulating power, if such limit it has; 
and, as | have tried to show, it can be done without 
the slightest myustice to those who furnish the capi- 
A financial and indus- 


tal, or to those who use it. 


trial interest can thus be saved from the impending 


destruction, while the public faith ts preserved, 
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Itisseldom that so great an opportunity is pre- 97 
sented to this Court, rich as its history is, to pro- 
mote at ouce the publ welfare and protect the 
property of citizens. 


The order of the defendants, if enforced, will take 
the plaintiff's property without compensation, 
and not for public, but for private use. It will take 
its revenues and give them to the manulacturers ot 
flour in the city of Minneapolis. 

It will deprive the plaintiff in error of its revenues, 98 
and so of its property, by an arbitrary judgment, 
made without notice or hearing, and so without due 
process of law. 

lt will violate the plamest principles of natural 
justice, and is in ostentatious violation of the tour- 
teenth amendment of the constitution of the United 
States. 

The statute creatmmy this Board, and under the 
authority of which this order is made, contains the 
following provision: 

‘There shall in no case be more than one terminal 99 
charge for switching or transferring any car, whether 
the same isloaded or empty, within the limits of any 
one city or town. If it is necessary that anycar pass 
over the tracks of more than one company within 
such city or town limsts, in order to reach its final 
destination, or to be returned therefrom to its owner 
or owners, then the company tirst switching or 
transferring such car shall be entitled to receive the 


entire charge to be made therefor, and shall be liable 
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to the company or companies doing the subsequent 
switching or transtferrine thereof for its or their 
reasonable and equitable share of the compensation 
received, and if the companies so jomtly tmterested 
therein cannot agree upon the share thereof which 
each is entitled to receive, the same shall be deter 
mined by the Board of Railroad and Warehous 
Comnussioners, Whose decision thereon shall be fina! 
and conclusive upon all parties interested, and the 
said Board are authorized to establish such rules 


and regulations in that behalf, as to them may seem 


just and reasonable, and not in conflict with this 


act. ’"—Laws of 1887, ch. 10, Sec. 7, Sub. c. 

If this statute confers upon defendant power ti 
make the order complained of, then the above cited 
section controls the disposition to be made of the 
compensation the order establishes. It must he 
divided in some manner between the different. rail- 
road compames doing the service. Presumably it 
will be equally divided: one-half to each cf two 
companies, one-third to cach of three 

It will not be disputed that the only scurce of 
revenue of the plaintiff in error is its earnings. If, 
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therefore, it performs aiiy transportation 1OT less 


than it costs to do it, the loss must be made good, if 


at all, from other business. The ‘switching provided 


for by the order complained cf, is limited to the 
boundaries of the citv of Minneapolis. The great 
manufacturers of that citv are directly benef 
it. If enforced, it puts money in their pockct> 
Without now discussing the question ef the power 


of the legislature of a state to mak 


iia mii, a 
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mon carriers by railroad, but, tor purposes ol the 
arguniert only, conceding IL, TIN COuLentIoONn 1s that, 
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without ‘‘due process o1 law: Or 1 thev mx a rate 


for service rendered, that 1s less than the cost of dome 
it and some return upon capital, it is a manitest ap 
propriation of private property without compensa 
tion, and, for both reasons, their acts are void 

The neght to regulate does not melude the right to 
destroy. 

In Stone vs. Loan & Trust Co., 116 U.S., p. 331, 
Chief Justice Waite, speaking tor the Court, says: 

“From what has thus been said, it is not to be 
inferred that this power of limitation or regulation 
is itself without limit. This power to regulate is not 
a power to destroy, and limitation is not the equiva 
lent of confiscation. Under pretense of regulating 
fares and freights, the State cannot require a rail- 
road corporation to carry persons or property w ith- 
out reward: neither can it do that which in law 
amounts toa taking of private property for pubhie 
use Without just compensation or without due pro- 
cess of law.”’ 

What is meant by the words ‘due process of law?” 
Mr. Webster, in his argument im the Dartmouth Col 
lege case, has given the best definition. “By the law 
of the land is most clearly intended the general law; 
a law which hears belore it condemns; which pro- 
ceeds upon inquiry, and renders judgment only after 
trial. The meaning is that every citizen shall hold 
his life, liberty, property and immunities under the 


protection of the general rules which govern society. 
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106 Evervthing which may pass under the form of an 


enactment is not theretore to be considered the law 
of the land.”’ 

The Supreme Court of New York, 14 Hill, 140, 
detines it in these words: “It cannot mean less 


than a prosecution or suit instituted and conducted 


according to the prescribed forms and solemnities of 


asserting guilt or determining the title to property. 
fhe same measure of protection against legislative 
encroachment is extended to lite, liberty and prop- 
ertv; and it the latter can be taken without a toren- 
sic trial and judgment, there is no security for the 
others. If the legislature can take the property of A 
and transter it to B, they can take A himself, and 
either shut him up in prison or put him to death; but 
none of these things can be done by mere legislation. 
There must be due process of law.” 

What was the “process of law’ which resulted im 
the “order” ot the detendants, complained of 1m this 
case ? 

The law required the plaintitt in error to tile a copy 
of its schedule of rates with the defendants. The 
plaintitt obeved the law. The detendants were re- 
quired by the same law, ‘it they shall at any time 
hnd that any part of the tariths of rates—so fixed— 
are in anv respect unequal or unreasonable, it shall 
have the power-—to compel any common carrier to 
change the same, and adopt such rate—as said com- 
mission shall declare to be equal and reasonable.” 

The detendants, 1t is to be presumed, made this ex- 
amimation, and taen determined the rate fixed by the 


company to be unreasonable, and made and served 
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“this order.”” It was intended to reduce the earnings 109 


of the company, and i enforced, this imtention will 
not be disappointed. It is just as much an invasion 
of the property rights of the plaintiffin error, as it 
would be to take one of its locomotive engines and 
deliver it to the manufacturers at Minneapolis, to 
aid them in doing their own switching. 

The law did not require that complaint should be 
made to the defendants by any person injured, and 
none was made. It did not require the service of any 
process or notice, upon the plamtiff im error, and 
none was made. It did not require any public hear- 
ing, or the examination of witnesses, and none were 
had. It did not conter any rights upon this plaintitt 
to be confronted with the witnesses against it; to 
have witnesses examined in its favor: to be heard by 
counsel, or to make any defense; and none of these 
great privileges of American citizenship were enjoved 
by it. 

By these proceedings, every sentence in Mr. Web- 
ster’s definition was violated. The railway company 
was not heard hetore it was condemned. The pro- 
ceedings against it were not upon inquiry. Judg- 
ment was not made against it, only after trial. 

The construction given the statute of aState by its 
Supreme Court, becomes a part of the statute, when 
the latter is under consideration by the Supreme 
Court of the United States 

Douglass vs. Pike County, 101 U_S., 686 


The statute under which the defendants acted in 


making the order in this case was construed by the 
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Supreme Court of Minnesota in the case against the 
railway company betore cited. 

That Court held that the statute made.the deter- 
mination of the defendants, in fixing the rate m that 
case, final; that 1t gave the railway company no 
appeal to any court; that their judgment was sub- 
ject to no review. The only question that can be 
raised, sav the Court, is the question of fact: has the 
common carrier ‘violated the law by refusing com- 
phance with the recommendation of the commis- 
sion?”” The Court awarded their peremptory writ of 
mandamus, commanding obedience to their order 
under penalty of tine and imprisonment. 

Immediately behind it, held in reserve for the final 
assault, are judicial decrees of forteiture of property 
and tranchises for violation of law, to be tollowed by 
the actual and visible appropriation of the railway 
property by the State itself. 

An immense majority of the voting population of 
the State are buvers of transportation by rail. This 
majority, say the Supreme Court, may fix the pur- 
chase price by vote. If the carrier declines to carry 
at the price so fixed, he forfeits his property, and the 
State, the corporate embodiment of the majority, 
takes the property to itself. It 1s private property it 
so takes, and, at no stage in the process of taking, 1s 
any compensation made to the owner. 

This, then, is the situation: If the Minnesota 
statute, as interpreted by its Supreme Court, is a 
constitutional and valid law, these defendants can 


fix, any rate for transportation of property they 
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please.’ Their decision is final and conclusive upon 
the carrer and upon the courts 

Thecarrier is not permitted to abandon its buss- 
ness, though the rates fixed involve a constant loss, 
He must continue to incur this loss at the will of the 
State. The State may enforce this duty to the utter 
ruin of the carrier. If the carrer refuses obedience to 
the rate he forfeits his property and his.tranchises. 

To make this statement complete it should he 
added :—When the carner made its investment, and 
engaged in the business, it was with the distinet 
promise on the part of the State, that it might make 
its own rates, so that they were reasonable, in view 
of the service rendered. 

No-rate was-ever made by any common. carrier by 
‘ail, that was not much below the costot transporta- 
tion by existing metho ls, at the time he commenced 
his business. 

While the decision of the Supreme Court of the 
State as to what a statute really is, is conclusive 
authority for this Court, it is. fortunate for the 
plaintiff, and vastly more fortunate for citizens of 
constitutional governments everywhere, that sucha 
decision upon the eflect and validity of that stacute, 
when tested. by the national constitution, has no 
authority whatever. Itis entitled to and. received 
the consideration always given to the carefully con- 
sidered opinions of a subordinate tribunal—none 
other, or greater. 

Heretofore, when the power of State Boards over 
ratesshas been under consideration, by this Court, as 


in. the case of Stone vs. Loan and. Trust Co., before 
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118 cited, the Board had not acted. They had promul- 


gated no orders, had fixed no rates. The Court 
naturally declined to anticipate that such orders, 
when made, would amount to an actual confiscation 
of property. Under a conceded power to regulate, 
they had not vet sought to destroy. They had not 
required a carrier to perform a service at less than it 
cost to do it by an arbitrary declaration, that such a 
rate was a reasonable one. 

In another class of cases the State had only at- 
tempted to reduce the rates affecting a single article, 
or very few commodities, leaving the general sched- 
ules in force. The Courts, im some such cases, have 
refused to interfere with the State Commissions, 
until actual experiment had shown the eftect upon 
the revenues of the carrier. In Dow vs. Biddleman 


this Court said there was no evidence showing the 


cost of the plant to its owners. There have been 1n- 


stances in which it has been insisted that the capital- 
ized cost of the plant was in excess of its actual cost, 
and the question of the right to earn returns upon 
inflated capital has arisen. 

In the case at bar, no such consideration can arise. 
The Court knows the actual cash cost of the plant; 
the cash realized from its capital stock, and upon its 
honds, and the actual disparity between its cash cost, 
and its capitalized cost. 

The order of the defendants reaches its entire bust- 
Hess. 

The ettect of the order upon its revenues is capable 
of mathematical demonstration, and has been so 


demonstrated. Nothing is left to conjecture; noth- 
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Ing to estimate. Not only will this order, if enforced, 121 


deprive the stockholders ot their property, by COM> 


pelling a foreclosure, but by depriving it of the means 


to rebuild its trestle, will deprive both stock and 


bondholders of the physical property itself. 


If the judgment of the Supreme Court of Minne 


sota, in this case, is afhirmed, the plaintiff im error, 


the Minneapolis Eastern Railway Company, will be 


compelled to do all its business for rates yielding 


only two-thirds its present gross revenue. It now 


transports flour, its principal business, for one cent 
: and two mills per barrel. It will then be compelled 122 
\ to do the same service tor eight mills per barrel. At 
> the enforced rate, on the largest year's business it 
ever had, it will earn its operating expenses, and 
-—.. about three per cent. on the face of its bonded debt. 
If it pays that amount on account, it will have noth- 
‘ ing with which to pay any part of the $105,000 
back interest, which it still owes, and cannot save 
itself from foreclosure. Its earning power being lim- 
4 ited to less than one-half its existing fixed charges, it 
‘ will have no “income” to pledge for further loans, so 
4 it will have no credit. If it pays no interest, it will 123 


still be without funds with which to rebuild its tres- 


tle bridge, and if that is not renewed within the vear 


1890, the road cannot be operated after that time. 


Work upon it is waiting the determination of this 


case. 


The stockholders of the plaintiff in error are not 


public enemies; their property is not contraband of 


war; it is therefore under the protection of the con- 


stitution and laws of the United States. The Supreme 


P 


Court of the Umited States can be trusted to apply to 
the facts of this Cis, those principles ot public policy 
and constitutional law, which wall save, and not 
destroy, the property of those citizens of the United 


States who are its stockholders. 


James TH. Hower, 
Ot Counsel. 
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No. 1113. OcrosBeR TERM, 1889 


Jun the Supreme Court 


OF THE 


United States. 


THE MINNEAPOLIS EASTERN RAILWAY COMPANY, 
Plaintiff iu faror. 


i’S. 


THE STATE OF MINNESOTA, EX REL, &c., 


’ Defendant in kr or. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF MINNESOTA, 


: STATEMENT OF CASE 


The Minneapolis Eastern Kailway Company is a corporation, 
organized in June, 1878, under the General Laws of Minnesota 
(Record to, Orig. 17). 

Its trackage is three and one-half miles, wholly within the city 
of Minneapolis (Rec. to, Orig. 18). 

Its rolling equipment is one’ locomotive and one hand car 
(Rec. 11, Orig. 18.) 

Its railway and equipment cost $253,148.11 (Rec. 10, 1, Orig. 
18), derived from $30,000 of stock, the total of stock ever issued 
(Rec. 11, Orig. 18), from $150,000 of thirty-year bonds, bearing 
interest at 7 per cent., payable semi-annually, and secured by 
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mortgage of all its property and franchises (Rec. 11, 12, Orig. 19, 
20), and $90,000 borrowed without security (Rec. 12, Orig. 20). 

Now to acquire de ovo would cost many times the original 
amount (Rec. 11, Orig. 18). 

Operation began June, 1879 (Rec. 12, Orig. 20). 

Its services, rendered wholly in hauling and handling cars of 
other railroads, are those of a wholesale teamster, as between 
other railroads and mills and other industries reached by its 
tracks, saving one handling of car contents, and hauling in greater 
bulk than teams can (Rec. 12, 13, Orig. 20). 

Its rate for such service till September 1, 1882, was $1 00 per 
loaded car; ever since then, $1.50—a charge not unfair or unrea- 
sonable, a sum much less than teams would charge (Rec. 12, 13, 
Orig. 20). 

All excess of gross earnings over operating expenses has been 
constantly expended in payment of the unsecured debt and in- 
terest thereon, which, November 30, 1888, had been reduced to 
$2,211.02 (Rec. 13, Orig. 21). 

By reason of such payment of the unsecured debt, no interest 
on bonds has ever been paid, and has accumulated to $105,000 
(Rec. 13, Orig. 21). 

The income from said ratés to June 30, 1887, was less than 
operating expenses and bond interest to that date by $21,223.76 
(Rec. 13, Orig. 21). 

July 7, 1887, the Railroad Commission, without notice or hear- 
ing (and the State claims none), made an order reducing the 
rate to $1.00, and notified the Company thereof ( Rec. 2, Orig. 4, 
and Kec. 7, Orig. 12). 

August 2, 1887, such order and notice having been disregarded, 
the Commission published and declared $1.00 to be the lawful 
charge, without regard to distance, and commanded obedience 
(Rec. 3, Orig. 5, and Rec. 7, Orig. 12). 

The statute creating the Commission and defining its powers 
and duties, is Chapter 10 of the Minnesota General Laws of 1887. 

Section 8 of that act is the supposed authority of the Commis- 
sion involved here. 

Its subdivision (d@), page 54, requires carriers to file classifica- 
tions and tariffs with the Commission. 

Subdivisions (@), (7) and (g), so far as material, are as follows: 

‘(e). That in case the commission shall at any time find that 
“any part of the tariffs of rates, fares, charges or classifications so 
“filed and published as hereinbefore provided, are in any respect 
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“unequal or unreasonable, it shall have the power and is hereby 
“authorized and directed to compel any common carrier to change 
“the same and adopt such rate, fare, charge or classification 
“as said commission shall declare to be equal and reasonable. To 
“which endthe commission shall, in writing, inform such com- 
“mon carrier, in what respect such tariff of rates, fares, charges 
“or classifications are unequal and unreasonable, and shall recom- 
“mend what tariffs shall be substituted therefor.’ 

“(f). In case such common carrier shall neglect or refuse for 


’ 


“ten (10) days after such notice to substitute such tariff of rates, 
“fares, charges or classifications, it shall be the duty of said com- 
“mission to immediately publish such tariff of rates, fares, charges 
“or classifications as they had declared to be equal and reason- 
“able, and cause the same to be posted at all the regular stations 
“on the line of such common carrier in this state, and “hereafter it 
“shall be unlawful tor such common carrier to charge or maintain 
“a higher or lower rate, fare, charge or classification than that 
“so fixed and published by said commission.” 

“(¢). If any.common carrier, subject to the provisions of this 
“act, shall neglect or refuse to publish or file its schedule of clas- 
“sifications, rates, fares or charges, or any part thereof as pro 
“vided in this section, or if any common carrier shall refuse or 
“neglect to carry out such recommendation made and published 
“by such commission, such common carrier shall be subject toa 
“writ of mandamus, to be issued by any judge of the Supreme 
“Court, or of any of the district courts of this state, upon applica- 
“tion of the commission, to compel compliance with the require- 
“ments of this section and with the recommendation of the com- 
“mission, and failure to comply with the requirements of said 
“writ of mandamus shall be punishable as and tor contempt, and 
“the said commission, as complainants, may also apply toany such 
‘Nudge for a writ of injunction against such common carrier from 
“receiving or transporting property or passengers within this 
“state until such common carrier shall have complied with the 
“requirements of this section and the recommendation of said 
“commission. ' ? 

The plaintiff in error has ever since disobeyed. 

The vear ending June 30, 1888, was its most prosperous year. 
It handled 27,272 loaded cars for $1.50 each, receiving therefor 
$40,908, its entire receipts for that year. 

It soperating expenses for the year were $22,5%3.78—the rest 
went to the payment of unsecured debt. (Rec. 13, Orig., 21). 
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At $1.00 per car, that business would have yielded $27,272, or 
$4,088.22 in excess of operating expenses; an excess less than 
one-half year’s interest on mortgage debt, leaving nothing for ex- 
traordinary repairs or for renewals. (Rec. 14, Orig. 22.) 

1,200 feet of its road upon the west side of the river, (immedi- 
ately adjacent to the line of flour mills), is upon wooden trestle, 
ten years old, in dilapidated and unsafe condition, which should 
already have been renewed, and is now operated at great hazard 
to property and to lives of employes. 

[To replace with wood (if permitted by fire ordinance) will cost 
$15,000; with iron, $80,000. (Rec. 14, Orig. 22.) 

The company has no means but its earnings. (Rec. 14, Orig. 
2.) 

Our disobedience continuing, the ae Seton Court of Minnesota, 
“being pry that fad/ and speedy JUSTICE be done,” on the 
8th day ot January, [S&89q, cited us by Alternative Writ, to show 
not whether we had obeved, but why we had 
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Fourth, Do such statute and order violatethat clause of Section 
1 of said Fourteenth Amendment, which forbids a state to deny 
to any person within its jurisdiction the equal protection of the 
laws; including under this head, not only the several state con- 
stitutional protections analogous to the tederal guarantees already 
mentioned, but also the protection of Section 8 of .\rticle of the 
State Constitution; viz.: “Every person is entitled to a certain 
“remedy in the laws for all injuries and wrongs whic! lay re- 
“ceive in his person, property or charagter; he ough'-to obtain 
‘“yustice freely and without purchase, completely and without 
“denial, promptly and without delay, conformably to the laws.” 

These questions arise upon facts admitted by the p ingrs 
and otherwtse appearing upon the face ot the record of the acts 
of the State Supreme Court 

The return or answer appear upon pages t the printes 
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of section 1 of said Fourteenth Amendment, which forbids any 
state to “deny to any person within its jurisdiction the equal pro- 
tection of the laws; because the state court, in and by its pro- 
ceedings in this action and in rendering such judgment, acted in 
entire disregard, and upheld the railway commission in its entire 
disregard, of the rights secured to the piaintiff in error as a citi- 
zen of Minnesota, by Section 8 of Article 1 of the State Constitu- 
tion, already set forth. 


ARGUMENT. 
I, 


IMPAIRING OBLIGATION OF CONTRACT. 


If our rates were previously reasonable, the order of the Com- 
mission, cutting off by a secret stroke of the pen one-third of our 
receipts, and sustained by the State Court, purporting by statute 
and declared by the State Court to have the force of law, and the 
state law which purports to authorize such Order and such en- 
forcement, are in violation of section 10 of article 1 of the Consti- 
tution of the United States, which forbids a state to pass any law 
impairing the obligation of contracts. 

It is rudimentary here, that a special corporate charter is a con- 
tract, which, in the absence of reserve power, may not be im- 
paired. 

New Orleans Gas Co., vs. Loutstana Light Co., 115 U. S., 650, 65}. 

Black, in Constitutional Prohibitions, section 15, analyzes such 
contract into three, each within constitutional protection; jfrsé, 
as between the state and the stockholders: second, as: between .the 
stockholders themselves; “rd, as between corporations and third 
parties (into whose contracts the charter enters as an element). 

Equally does a general law, accepted by Articles of Associa- 
tion, pursuant to its requirements, constitute a contract. 

Mr. Webster's argument in the Dartmouth College case, that a 
charter is a contract, proceeded distinctly upon the necessity of 
acceptance. Offer and acceptance make a contract. 

A special charter requires acceptance, because it is in itself only 
a conditional legislative offer or tender of privileges. A general 
law offers or tenders such privileges to groups of unnamed per- 
sons, who, in accepting, supply their names. 

On this point adjudications are not numerous. 


Minnesota holds the articles of a corporation formed under 
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general law to be “its charter,’ and, subject to the constitution 
and general laws of the state, its fundamental and organic law 
Bergman vs. St. Paul, &c.,.29 Minn., 275, 278. 
See also Grangers Life, &c., 7s. Kamper, 73 Ala., 325, 342. 
Soin New York, in case of a joint-stock company; bray vs. kar 
well, 81 N. Y., 600, 608. 

In People vs. O'Brien, 111 N. Y., 1, 53, (the Broadway Surface 
Railroad Case,), section 48 of the New York General Railroad 
Law of 1850, (3 Edmonds N. Y. Stats , 637), was considered: 

“Section 48. The legislature may at any time annul or dis- 
“solve any incorporation formed underthis act; but such dissolu- 
“tion shall not take away or impair any remedy given agarnst any 
‘such corporation, its stockholde:s or officers, for any lability 
“which shall have been previously incurred.” 

The Court of Appeals said: “That section is eapressly 
“made a part of the contract betwecn the state and corpora- 
“tions organized thereunder, and specially provides for the 
“effect which an exercise of the reserved power of repeal 
“by the state shall have upon the franchises of the c¢om- 
“pany. It shall not impair any remedy existing against the 
“corporation, its directors or officers, upon a liability previously 
“incurred. This was the contract under which the dissolved 
“corporation issued its stock, mortgaged its franchises, entered 
“into trafic engagements and contracted debts. Creditors, con- 
“tractors and stockholders had a right to rely upon the promise 
“of the state, that the annulment of the corporate charter, should 
“not affect the remedies existing in their favor against the 
“corporation, and this promise is a contract, protected by the 
“provisions of the Federal Constitution: 


And this, although that Section was “made a part of the con- 
tract,’ only by being a section of a general law. 

What does the legislature omit to say by a general law, which 
the language of this Court,in the Binghamton Bridge case (3 
Wall. 51, on page 74) attributes to a legislature granting a special 
charter; viz; “If yon will embark with your time, money and skill 
“in an enterprise which will accomodate the public necessities, we 
“will grant to you, for a limited period, or in perpetuity, priv- 
“ileges that will justify the expenditure of your money, and the 
“employment of your time and skill.” 
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And this Court there adds: — 
“Such a grant is a contract, with mutual considerations, and 
‘Sustice and good policy alike require that the protection of the 
“law should be assured to it.” 

Article 10 of Section 4, of the Minnesota Constitution, among 
other things, provides:- “All corporations being common carriers, 
“enjoying the right of way in pursuance of the provisiens of this 
“section, shall be bound tu carry * * * * on equaland reas- 
“onable terms.” 

Conversely, any such carrier is thereby authorized to recesve 
“reasonable terms | 

The General Laws of Minnesota authorizing the formation of 
railroad companies, are known as Title 1 of Chapter 34 of the 
General Statutes of 1878 (Geo. B. Young's compilation of previ- 
ously existing laws). 

Previous to 1869, they contained no provision as to carriers’ 
rates. By Section 2 of Chapter 78 of the Laws of 1869, passed as 
an amendment to said Title 1, it was enacted: 

“That any railroad company or corporation, organized under 
“the title to which this is an amendment, may charge and receive 
“for the transportation of passengers and freight on their road 
“such reasonable rate as may be from time to time fixed by said 
“corporation, or prescribed by law’. 

This authorized a “reasonable rate’ to be fixed by said corpora- 
tion; a reasonable rate to be prescribed -by law; in either case a 
rate reasonadble in fact. 

That Section of the Act of 1869 appears in the Compiled Laws 
(General Statutes), as having beenin force at the close of the leg- 
islative. session of 1878, which was prior to our organization; 
though it was necessarily repealed, as by revision of subject mat- 
ter, by Chapter 24 of 1871, an act prescribing specific freight 
rates for all classes of railway service, and itself repealed in 1874. 

In Minnesota the repeal of a repealing act does not restore the 
act first repealed, Chap. 4, Gen. Statates, Section 3. 

If the Act of 1869 was in force in 1878, it was so only by virtue 
of a legislative opinion or declaration contained in Chapter 67 of 
the Laws of 1879, providing that “The Edition of the General 
“Statutes and other public laws of this State in force at the close 
“of the legislative session of 1878, prepared by George B. Young, 
fs . . . shail be competent evidence of the several 
“acts and resolutions therein contained in all courts of this state, 
“without further proof or authentication.” 


But Section 8 of Chapter 103 of the Laws of 1875, also found 
in our General Statutes as *Sec. 74 of Chapter 6, was in force in 
1878, and ts as follows: 

‘No railroad company shall charge, demand or receive from 
“any person, company or corporation an unreasonable price for 
“the transportation of persons or property, or for the handling or 
“storing of any freight or for the use of its cars, or for any privi- 
“lege or service afforded by it in the transaction of its business as 
“a railroad corporation.’ 

Whether the provision of 18609, or that of 1875, or both be con- 
sidered, each is the compiement of the other: cach implies what 
the other omits. 

Had the Constitution and all statutes been silent as to rates, 
they would, by necessary implication, have granted power to 
charge common law rates, i, e., reasonable rates, in the very 
granting of the franchise fo de and f# act to such sort of artificial 
person as is capable of contivuing in being and in action only 4y 
chargine rates. kor, in the language of the Mississippi (ourt, in 
the Commission case, in 02 Mriss.. 007, “The right to compensation 
“is an essential attribute of such a corporation. It is the power 
“to exist. Prescribing rates is providing for the existence of the 
“artificial being. It is breathing into it the breath of life, that it 
“may become a living being.” 

Krom this it follows that the withdrawal of living rates isa 
killing. 

No provision of the Minnesota Constitution, or of any general 
law passed before our organization, reserved to the state any 
power to repeal or amend a private charter, or to modify any 
right or power of a corporation once tormed under general law, 

Although this Court, in ov (. S., 7So, affirmed the case of 
Blake vs. Winona & St. P. kh. Co. (1g Minn., 778), which had held, 
that that company Was not entitled to reasonabl compe nsation, 
but only to some compensation, this Court sanctioned no reason- 
ing of the State Court; and we venture to assume, that this Court 
cannot have intended to seem to say, that because the state had 
never in terms agreed vot to forbid the company to realize reason- 
able rates, therefore the state had impliedly reserved power fo 
forbid them. 

We therefore contend, that the Constitution and laws of Minne- 
sota, in force when we organized in 1878, granted to us irrevoca- 
ble right to receive as compensation for our services, rates reason- 
able in fact; that to withdraw such right, to compel us to serve for 
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a rate unreasonably and ruinously low, is an impairment of an 
obligation of contract, in constitutional sense; impairing at once, 
both the contract of the state with the stockholders, and the col- 
lateral or consequent contracts of the corporation with its cred- 
itors. 

In the Louisiana constitutional cases in 115 U. S. 650, 674, 
followed in the Kentucky case, in same volume, page 683, nat- 
ural emphasis is laid upon performance by the grantee of the 
franchise 

This is also our situation. We have constructed our road and 
put it into operatron; for that purpose making lawful pecuniary 
engagements still subsisting. The cases just mentioned in 115 U. 
S. involved erc/usive tranchises; but whether a franchise is exclu- 
sive or not is only a question of degree or amount of right, and 
not a question between right and no right. 

Many definitions of the obligation of a contract have been at- 
tempted; of many ot which it may be said, as has been said of 
creeds, that they “are but the detective formulations of human 
ignorance. 

We nevertheless venture, that the one practical test of impair- 
ment of obligation of any contract is the question, “Is the value 
of the contract diminished?” 

Innumerable adjudications have decided what, in each par- 
ticular case, did or did not constitute an impairment of such 
obligation. 

In the leading 


statute condemned atfected the power of taxation to meet muni- 


case of | on Hoffman vs. Quincy, 4 Wall. 535, the 


cipal bonds. This took away the power of the debtor to pay, of 
the creditor to compel payment, and destroved value. 

In Adwards vs. Acarsey, 96 U.S. 595, a provision of the North 
Carolina constitution exempting homesteads from debts incurred 


before its own adoption, was held void, on the ground that the 
remedy of the creditor existing atthe time the debt was made 
was a part of the contract. 

In Jlurray ws. Charleston, 96 U. S. 432, a law authorizing the 
taxation of a non-resident creditor of the city to help raise money 
to pay his own claim against the city, thus indirectly compelling 
him to receive less than his full due, thus diminishing the value 
of his claim, was held void. 


tute involved in the case of Wolff ws. New Orleans, 
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The s 
ro; ©. S. 358, 305-7, diminished the value of the remedy and 
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In Nelson vs. St. Martin's Parish, 111 U. S. 776, involving a 
judgment payable only by means of taxation, the statute was held 
void, as repealing all adequate or efficacious remedy of the credi- 
tor. 

These are cases of executory contracts. ‘They are al! cases of 
diminution or destruction of value of the asset of a creditor as 
such; and, except the Charleston case, the means of diminution 
or destruction was an unlawful interference with the creditor's 
remedy, originally secured to him in and by the contract itself. 

Creditcrs being more willing to collect than debtors to pay, it 
is not surprising that definitions of contract impairment have 
so extensively turned upon the impairment of the remedy, and 
that obligation and remedy have been so often treated as equi- 
valents. 

So, as affecting the value of the creditor's asset, might be sup 
posed a law requiring a creditor to accept payment of aninterest 
bearing claim before maturity. Such a law would impair the 
value of the investment as a purchase of revenue; but the investor 
has aright to all the interest which he originally contracted for. 
Interest to accrue up to the full maturity of principal is a part of 
the value for which he contracted. 

In view of this principle, our 5-20 and 10-40 bonds expressed a 
reserved right of the government to pay before the time when 
the holder should be entitled to claim payment. 

But we claim under no executory contract. We claim under a 
grant fully executed; concerning which Justice Story, in the 
Dartmouth College case, says, on page 083 

“It must * * * be also admitted, that the constitution did 
“intend to preserve all the obligatory force of contracts, which 
“they have by the genera! principles of law. Now, when a con- 
“tract has once passed, dona fde, into grant, neither the king nor 
“any private person, who may be the grantor, can recall the grant 
“of the property, although the conveyance may have been purely) 
“voluntary. A gift completely executed ts irrevocabl The 
“property conveyed by it becomes, as against the donor, the ab- 
“solute property of the donee, and no subsequent change of in- 


“tention of the donor can change the rights of the donee \nd 
“a oift by the crown of incorporeal hereditaments, such as cor 


“porate franchises, when craccuted, comes completely within the 
“principle, and is, in the strictest sense of the term, a grant.” 

In respect to an executed grant of property, or of franchrse, 
what is the obligation which the state must not impair? 
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In Sturges vs. Crowninshelld, 4 Wheat., 122, 197, approved in 
Ogdenwvs. Saunders, 12 Wheat., 213, 257, it was said, that such obli- 
gation is “the law which binds the parties to pertorm their 
agreement. 

How is the state to perform its part of the agreement in such 
case? Simply by /eting alone; by a masterly abstinence from attempt- 
ing towmnpair. 

This was adjudged in the Dartmouth College case; that the 
state must let alone. Why? Because its retraction of any part 
of its grant would diminish the value of the thing or right granteds 

What was the grievance of Dartmouth College? It was the 

attempt of the state to interfere with the lawful autonomy of the 
corporation; to interfere witi its free enjoyment and free 
management of an executed gift. No pecuniary demand, no en- 
forcement of debt was involved. The legislature attempted, be- 
sides changing a name, to secure participation in the management 
of the corporation, by forcing additional members into the man- 
aging board, and to divert the corporate property in part to addi- 
tional and new purposes. This legislation was treated as usurpa. 
tion, asinterference with irrevocable and completely vested rights- 
If permitted, its final effect would have been to diminish the val- 
ue to the corporation of the franchises and property originally 
granted, with respect to their originally designed application. 
And Dartmouth College was not a corporation for pecuniary 


profit. 
Similar in principle, and standing on similar reason, is the case 
ot the Plant / s Bank 77S. Sharp, 0 Howard. 30T,7 $27, 


Where a new law torbade the bank to transfer certain notes, 
and torbade the transferee of such notes to recover thereon. Such 
law, if valid, would have impaired the lawful, self-governing power 
of the corporation, would have destroyed, if not a portion of its 
assets, at least their mercantile utility, and perhaps the power of 
the bank, in case of emergency, to enable itself by negotiation of 
the forbidden notes, to meet its own engagements, 

What is this but diminution of value of charter privileges, op- 
portunities and assets. | 

So the Louisiana cases and the Kentucky case already men- 
tioned were also cases of executed grant. The statutory 
wrong consisted in attempting to divide up among several a grant 
originally exclusive to one; to open the use of the granted privi- 
leges to competition, and so to diminish the value of the original 
grant to the original grant-:e. 
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In inviting private individuals to associate for a public object, 
such as the construction and operation of a railroad, it is necessa- 
rily presumable that the legislature designed, that, so far as reason- 
able compensation for service might suffice to vield the same, the 
investors and the corporation should expect to receive and should 
receive, from operation, the means of meeting the corporate obli- 
gations, lawfully incurred in construction, with lawful interest 
thereon, the expenses of operation, including the maintenance of 


the road in safe condition, and some return upon the individual 
contributions of the investors to the capital stock. 
Our situation in these particulars ts freely and clearly discioscd 


No dollar of dividend to stockholders has ever been paid; hicerie’y 
borrowed without security has been nearly paid, with the interest 
thercon; the bonded indebtedness has never received one dollar 
of interest, and the rate prescribed by the order in question, if en. 
forced during the most prosperous year of the company's life, 
would have vielce cd. OVO] and aboy e actu | costol operation, only 
a sum less than one-half vears interest upon the bonded indebt- 
edness; not a dollar tor rebuilding the trestle, which, adjoining 
the mills, is the most essential part of the road, and which is now 
operated at great hazard. | 
It is obvious, that in tace of these facts and of this order en- 
forced, the corporation can effect no new loan tor the purpose of 
rebuilding the trestle. 
Section 70 of said Title 1, inforee at the time of our organiza- 
tion, among other things, provided, as to corporations organized 
under that title: 
“Such corporation has the power to borrow MOney OF ¢ reait of 
“the corporation, and may execute bonds or promissory notes 
“therefor.” 


Section 71 of said Title 1, also then in force, provides: 

“The several railroad companies tn this state shall] have the power 
“and are hereby authorized to mortgage or execute deeds ot trust 
“of the whole or any part of their property and franchises to se 
“cure money borrowed by them for the construction and equip- 
“ment of their roads, and may issue their corporate bonds in sums 
‘not less than five hundred dollars, secured by said mortgages or 
“deeds of trust, payable to bearer or otherwise, and it payable to 
“bearer, negotiable by delivery, bearing interest at the rate not 
“to exceed ten per cent. per annum, and convertible into stock 
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“or not as may be deemed expedient, and may sell them at such 


“rates or prices as they deem proper; and if said bonds shall be 
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“sold below their nominal or par value, they shall be valid and binding 
“on the company, and no plea of usury shall be put in or allowed 
“by said companies in any suit or proceeding upon the same.” 

If a state may not diminish the power of a creditor to enforce 
his claim, why should it be permitted to lessen, absolutely to des- 
troy, the power of the debtor to pay his debt: the right of the 
creditor, the duty of the debtor, being created and defined by one 
and the same contract; if, because the value of the ciaim of the 
creditor grows out of a contract, its value may not be diminished 
by legislation, why should a state be permitted to diminish, by 
legislation, the value and productiveness (within reasonable limits 
of property and privileges, whence alone the debtor can derive 
the means of payment. : 

If, as against a creditor holding municipal securities, legislation 
repealing or restricting the power of taxation, is void, would it be 
any less void if the citizens of the municipality were, notwith- 
standing such disabiing legislation, universally willing to submit 
to taxation, and willing to pay the corporate debts?—because in 
such case the disabling legislation was unsolicited by the citizens. 

What would be thought of a law raising my promissory note 
from one hundred dollars to one hundred and fifty dollars, or the 
interest thereon from 7 per cent. to 8 per cent.; or if written pay- 
able in one vear, making it pavable in six months? 

Isa crasping creditor better entitled to his own than the hon- 
est debtor ? 


The Supreme Court of Minnesota thinks not. For, in Hille- 


bert v. Porter, 28 Minn., 496, it was held that an act purporting to 
apply to mortgages with powersof sale executed prior to its pass- 
age, requiring to be paid for redemption from sales under such 
powers, a greater rate of interest than was required to be paid on 


bv the laws which were in force when the mort- 


such redemption 
vaces were Cixi ‘uted, impaired the obligation ot the mortgages 
as contracts, and was void. 

They say, on page 500, that the terms, conditions and burdens 
existing or imposed by law when the mortgage was made, enter 
into the definition of the power; that ‘an attempt by subsequent 
“legislation to change any one of them, even the least important, 
“if it be one which substantially affects the value of the rights to 
‘pass by the sale, is as obnoxious as an attempt to change any 
“other or all of them. The extent to which a law impairs the ob- 
“ligation of contracts 1s not material. If it impairs such obliga- 


“tion at all. it is void’ 
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And they conclude by declaring, that the statute impairs such 
obligation, and is void. 

This was not a case of impairing the remedy of the creditor, 
not a case of impairing the value of his security or claim, but a 
case of impairing the value of the mortgayors richt to re 
deem, by enhancing the cost of redemption, 

Now, what isthe difference, in practical result, and so far as 
constitutional protection, and the value of such protection are con- 
cerned, between enlarging the pecuniary liability of the debtor 
against his consent, without enlarging his means, and, acainst his 
consent diminishing his power to pay, without likewise diminish. 
ing his debt; in either case subjecting him to inevitable loss of 
some property, In our case to loss of whole prop rty 

Curran a°S. Arkaisas, ls Thi ward, ,OJ, 1S well in |) int. In ba sO 
Arkansas chartered a bank, and became its sole stockholder. 
Three vears later the bank suspended specie payment. By a 
series of legislative enactments, extending throuzh years, the 
state stole the bank dry, and appropriated all its assets. The 
State of Arkansas wos suahle. | 

Such enactments were here held void, on the general ground 
that the assets of the bank were a trust tund for the payment of 
its debts, and on the further particular ground, that moneys put 
into the bank by the state, to pay bank debts, it, the state, could 
not withdraw atter the right of a creditor to them had accrued, 
?, ¢. after he had become a creditor upon the faith of such moneys. 

‘In that case, the state having granted the charter and put in 
money to vive value to it, and the creature of the state having 
thus obtained credit and incurred obligations, the state s capture 
of the assets, whether then appropriated to the state itself or given 
away, was a disabling of the bank to meet its obligations to those 
who had confided in the state so tar as to part with their means. 

What is the materiality of the form of the contribution of the 
state which invites and secures contidence, whether money, or 
franchises requiring the investment of money, in turn to become 
worth money and productive oi money 

The State of \linnesota, as an inducement to the construction 
of railroads, tenders a right to receive reasonable rates. The 
otfer is accepted, Stockholders contribute LO capital stock, 
They induce other capitalists to invest im bonds secur d by mert 
gage upon a road to be construct d, actually constructed, with 
proceeds of such bonds. 


Stockholders ana hondholders have invested por the taith of 
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the grant of right to receive reasonable rates, and the expectation 
that such rates (depending, of course, as to their gross amount, 
upon volume of business) will meet interest, provide for payment 
of principal, and return an income to stock. 

A repeal, direct or indirect, of the right to reasonable rates, a 
resumption by the state of the ove valuable feature of the original 
grant, is an attempted revocation of an executed grant already 
fully acted upon by the grantee and its creditors, to its and their 
injury; a disabling of the corporation to do justice as well to 
stockholders as to bondholders, and is as real a misappropriation 
of a trust fund wherewith to meet obligations, as was the sover- 
eign theft of the State of Arkansas. 

Such grant of right to reasonable rates is a valuable asset, 1s 
and was designed to be as real a lure to investment, as state 
money inthe Arkansas Bank was a lure to its creditors. 

As part of our situation, we show all our means except earnings 
buried in our plant: we show, and a corporation thus situated cax 
have, nO means of paying debts, except earnings. The state 
thereupon forbids us one-third of our accustomed zvsufficient 
earnings, 

If the dollar and a half rate, which this Order seeks to reduce, 
is in fact only a reasonabie compensation, and if this proceeding 
were an action of a ereditor—a bondholder ot the Minneapolis East- 
ern Railway, seeking to prevent, by injunction, the officers of this 
company from crippling its resources by obedience to this order, 
or to prevent the railway commission from enforcing it, we should 
have the more familiar case Gf impairment of the creditor's rem- 
edy, and of the value of his claim; but only the same facts, the 
same etfects. 5 

lf anv sum greater than one dollar is a reasonable switching 
rate, the order in question impairs the right of the plaintiff in 
error to reasonable compensation—impairs the value of its entire 
investment -consigns it to speedy decay ind abandonment, and 
impairs the obligation of the contract by bond and mortgage be- 
tween itself and its creditors—-by withdrawing trom it its 
power to meet their just demands, themselves authorized by the 
general railroad laws of Minnesota in force when we organized 
and incurred the debts. 

Pa. R. Co. vs. Miller, 132 U.S. 75, is only in our favor. The 
charter was held inviolable as a contract, but to contain no agree- 
ment of the state, express or implied, not to interfere with the 
terms of the exercise of the right of eminent domain. 
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extension then involved was not derived from 


It was held that the right of eminent domain as to the railroad 


the charter 


The constitutional amendment of 1873 did not require the com- 


pany to compensate for 


prospective only, and 
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As against the federal authority, a state constitution is no more 
than a state law. J/ ti r | : 

The Minnesota Bill of Rights, which is .\rticle | of its consti- 
tution provides: 

In its Section 2, ‘That no member of this state shall be * * * 
“deprived of any of the rights or privileges secured to any citizen 
“thereof, unless by the law of the land, (recognized as equivalent 
“to “due process of law’ in Dazidson vs. New Orleans, g6 VU. S., 
‘97, 101), or the judgment of his peers.”’ 

In its Section 7; “That noperson * * *_ shall be deprived 
“of life, liberty or property without due process of law.” 

In its Section 8; “That every person is entitled to a certain 
“remedy in the laws for all injuries or wrongs which he may re- 
“ceive in his person, character or property; he ought to obtain 
‘justice freely, without purchase, completely and without denial; 
— ¢@ .” 

In its Section iti; * * * “nor any law impairing the obli- 
“sation of contracts shall ever be passed; 

In its Section 13; “Private property shall not be taken for pub- 
‘lic use without just compensation therefor first paid or secured,” 

These provisions declare some of the common rights to be en- 
joyed equally and impartially throughout Minnesota; rights, the 
equal enjoyment and protection of which the Fourteenth Amend- 
ment forbids the state to impair or deny to any person or citizen 
in Minnesota. 

‘Person’ includes a corporation, by Minnesota statutory defini- 
tion. Sub. Div. 11, Sec. 1, Ch. 4, Gen. Stat. 1878; and a railway 
corporation is a “person” within the Fourteenth Amendment. 


Santa Clara, etc. v. S. Pac, etc., 118 U. S., 394, 396. 
Minneapolis Ry. Co., v. Beckwith, 129 U. S., 26, 28. 

The guaranties of the Fourteenth Amendment are not restricted 
to citizens. They extend to all persons within territorial juris- 
diction. : 

beck Wo. v. Hopkins, 118 ©. 8,,- 356, 366. 


But the Minneapolis Eastern Railway Company, as a domestic 
corporation, is a citizen of Minnesota. 

We need not consider in detail all the enumerated provisions 
of the Minnesota Constitution. Except Section 8, they wonder- 
fully coincide in general tenor with the Federal protections in- 
voked in this case. 


ee 
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ITT. 
TAKING OF PROPERTY. 


of the 
property of the plaintiff in error, not for public use, but for pri 


The enforcement of the order in question ts a taking 
vate use and without compensation. 

It is a taking, not for the general use or convenience of the 
public at large; but for the benefit, for the increase of profit of 
the few owners, principally flour mill owners, who use its facilities 
in receiving raw material and sending away manufactured pro 
ducts. 


’ 
; 
‘ 


It is self-evident, that if there ts here, in the legal or constitu- 
tinal sense, “a taking, it is a taking without compensation. Is it 
ataking? The immediate effect upon the corporation itself is an 
extinguishment of one-third of its income, a reduction of that in- 
come, always hitherto insufficient to pay one dime of dividend to 
its stockholders, to a sum exceeding operating expenscs only by 
less than one half vear's interest upon its bonded debt. 

This, had all such interest been paid to this date, must promptly 
destroy its commercial credit: its power to borrow upon second 
mortgage the means of rebuilding its trestle, imperatively needed; 
expose it to early liability to foreclosur® and loss of entire prop- 
erty ; while it would he doubtful \\ hether A property, forbidden to 
realize even the POOF rates ot OMICS ition which we have our 
selves fixed, would find a purchaser for the full amount of the 


mort debt itself; and the stockholders would in that case, 


Zage 
under the laws ot Minnesot i, be person lly liable. to the extent 
of their respective holdings, to make up the deficiency. And the 


between the corporation and 


sal ‘ 


its bondholders 1S necessarily to pre UT? the bondholders from) 


effect of the order upon the contract 


realizing their semi-annual interest with punctuality or certainty, 
if notto re luce the value of the property AS S¢ curity below the 
amount secured and the unpaid interest thereon, now togethe: 
amounting to §S255,000 ibout the rigin i! cost of the property 
nine or ten vears ago; although, being situate in a city which, in 
ten vears has increased six fold, it would now, undoubtedly cost 
to reacquire the property from private land owners more than six 
times the original améunt. 

If, then, our dollar-and-one-half-rate is reasonable, is the oper 


ation of this order a “taking lil 
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A taking is any permanent or protracted exclusion ol the owner, 
by whatsoever means, from his usual. previous beneficial use or 
enjoyment —any destruction or essential diminution of the value 


to the owner. 
“The term ‘taking cannot be limited to the absolute conversion 


“of real property to the use of the public * * * any perma- 
“nent change in title, or encumbrance on property, or exclusion 
“of the owner from its enjoyment * * * isa taking within 
“the meaning of-the constitution The injury to the owner's en- 
“ioyment of his property is the basis of his claim. . * 2 
“right to use property is the valuable feature of property. [lrop- 


“erty is the right to possess, use enjoy and dispose of a thing. * 


“* * The constitution is intended to protect all of the essential 
“elements of ownership which make property valuable” 
Mills iminent Domain, Secs. 30 31. 

Any substantial impairment of the obligation of a contract ts 
necessarily a diminution of its value, of its utility, and pro fanto a 
taking. 

In Pumpelly vs. Green hay, So U. S., 1606, this Court speaking 
by Mr, Justice Miller, in reply to the argument of the defendant 
that there was there no taking of land within the meaning of the 
constitutional provision, and that the damage in question was a 
consequential result of such use of a navigable stream as the 
government had a right to for the improvement of its navigation, 
said;— 

“It would be a very curious and unsatisfactory result, if in 
“construing a provision of constitutional law, always understood 
“to have been adopted for protection and security to the rights 
“oft the individual as against the government, and which has re- 
“ceived the commendation of jurists, statesmen and commenta- 
“tors as placing the just principles of the common law on that 
“subject beyond the power of ordinary legislation to change or 
“control them, it shall be held that if the government refrains 
“from the absolute conversion of real property to the uses of the 
“public, it can destroy its value entirely, can inflict irreparable and 
“permanent injury to any extent, can 7m effect, subject it to total 
“destruction without making any compensation, because, in the 
“narrowest sense of that word, it is not é74en for the public use. 
“Such a construction would pervert the cgnstitutional provision 
“into a restriction upon the rights of the citizen, as those rights 
“stood at the common law, instead of the government, and make 
“it an authority for invasion of private right under the pretext of 
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“the public good, which had no warrant in the laws or pract 
“ot our ancestors. | 
It has been said, that “use ts the real side of property. Lord 
Coke said of land, “What is the land bat the profits thereof?” 
liaton Ss. fy. i. @ A7. i. RK. af iV. ff. if the court said: 
“The term ‘property, although in common parlance frequ 


\ 


+] 
j 


“applied to atract of land or a chattel, tn its legal sie nati ation 
“means only the s2g’ts of He owner in relation tait. Wt property in 
“land consists in certain essential rights, aud a physical interference 
“with the land substantially subverts eve of those rights, such in- 
“terference takes fro fanfo the owners property. 

Lh Chi avo,¢te, Ry Co. 2S. Dey, cs hed Nep 46, Judes Brewer, 
On page S79, defining limits to levislative power over raproad 
rates, said: 

“But where the rates prescribed will moi pay some compensa 
“tion to the owners, then tt is the duty of the courts to interter 
“and protect the Comp inies from such rates. Compensation im 


“olies three things: P ivinent of cost of service, interest on bonds, 


“and then svme dividend. Cost of service implies skilled labor, 
“the best appliances, keeping of the road-bed and the rs and 


“machinery and othe: appli inces in pertect order and } pall 


“The obligation of the carrier to the passenger and th shippe 


“requires all these. They are not matters which th riers can 
“dispense with, or matters whose cost can by them be fixed 
° ° ‘ ° ~ . i , 

“a bey may not empiov poor ecnyvilcers, Whose Wages would by 


. 


“low, but must employ competent engineers, and pry the price 


“needed to obtain them. Phe same rule obtains as to engine 
“machinery, road-bed, ete., and it mav be doubted whether even 
“the lesislatuyre, with all its power, Is Ct Mpcte it to rebeve rat 
“road Companies, Whose means of transportation are a Tee 


“with so much danger, fromthe full pertormance of this ol 
“tion to the public. The fixed charges ar the «nferes! ow 
“bonds. This must be paid, for otherwise, foreclosure would tol 
“low, and the interest of the mortgavor be swept out of existe: 
‘he property of the stockholders cannot be destroved any more 
“than the property of the bondholders. ach has a fixed and 
“vested interest, which cannot be takenaway. | know that otten 
“the stockholder and the bondholce: adfFe reve del and Sp ken of 
“as having but a single interest; but the law recognizes a clear 
“distinction. A mortgage on arailroad creates the same rights in 


“mortgavor and mortgagee as a mortgage on my homestead. The 


“legislature cannot destroy my property in my homestead simpl\ 
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“because it is mortgaged, neither can it destroy the stockholder's 
“property because the railroad is mortgaged. It cannot interfere 
“with a contract between the company mortgagor and the mort- 
“cagee, or reduce the stipulated rate of interest; and so, unless 
“that stipulated interest Is paid, foreclosure of course follows, and 
“the mortgagor's rights, the property of the stockholders, are 
“swept away. Whatever individuals may do by private contract 
“to modify existing rates of interest, the legisiature has no com- 


“pulsory power in the matter. While, by reduci.g the rates, the 
“value of the stockholder’s property may be reduced, in that less 
“dividends are possible, yet, if the rates are so reduced that no 
“dividends are possible. and especially if they are such that the 
“interest on the mortgage debt is not earned, then the enforce- 


“ment of the rates means either confiscation or compelling, inthe 


, 


“language of the Supreme Court, the corporation to carry persons 


“or property without reward.— 


Judge Brewer adhered to these views after a second argument in 


the same case, although, by reason of new facts, he dissolved the 


injunction. 
2S ked. Rep., 050, on page O62. 


Lo compel a corporation to carry property without reward 1s 


confiscation. 


The choice 1s simply between degrees and orders ot events: be- 
i ° > 


tween confiscation ot the entire plant ata stroke. and such con- 


hscation of income as must inevitably result in loss of plant; to 


the stockholders in loss of all possibility of ever realizing a divi- 


dend; to the bondholders, not only in loss of stated periudical 


income, already too long deferred, but in an absolute prohibition 


against ever receiving such income, and in certainty of being com- 


pelled ultimately to take in partial payment property which must 


continue unproductive and unprofitable in their hands. 


but it may be again said here, that there is no taking because 


there is no interference with physical'possession. As well say that 


murder must be committed by a single blow, and is not criminal 


if accomplished by long bleeding; as well sav that murder of an 


incarcerated person by gradual starvation is not murder, because 


the deprivation of life is not effected by immediate physical vio- 


lence 


In line with Judge Brewer's view just quoted, are those of the 


Florida Supreme Court. in /ensacola vs. State, decided May 1, 
i880, and reported in 5 Se. Aep. p. 833. 


Passing upon demurrer to the third plea of the Railway Com- 
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ad’ 


pany, which was, that it could not pay expenses of operating its 
road by charging for transportation of passengers and things th 
rates fixed for it by the Railroad (ommiussioners, or Dy | harging 
less rates than those charged by it to the passenger named, that 
Court, at fodt of page 841, said: 
“A statute which should propose to make all railroad property 
“existing at the time of its enactment a wasance, if its ordinary 
“use as such should be continued @/fer a certain frtise day, and 
“prohibit its use after such day, without providing compensation 
“for the loss sustained from the prohibition of such use, would, 
“we think, upon the doctrine of A/ugler vs. Aausas, be unconstitu 
‘tional ° * ° Neither in our Railroad Commission 
“law, nor in the constitutional provision upon which it is based, is 
“there anything which of itself declares or implies such a prohi 
“bition, or contemplates the making of one by the Commissioners: 
“WOT, if the enforcement of the rates prescribed by the Commis 
“sioners would hav Cc this elect upon the railroad in question, we 
“think, considering the particular pleadings now under discussion 
“it would be, as against the railroad company, an infraction of 
“the provision of our declaration of rights, that no person shal| 
“be deprived of his property without due process of law, nor shal 
“private property be taken without just compensation”, 


1\ 


DLE PROCLSS OF LAW 


May we now more directly consider “due process of law,” as 


well under state as under federal constitution. 


In Aennard vs. Lousiana, g2 U. S., g8o, Mr. Chiet Justice Waite 
* e , 


' 


on page 481, defines “due process of law,” under the national con- 


stitution, as “in the due course o! leval proceedings according to 


“those rules and forms which have been established for the pro 


“tection of private rights. 


; 


In (nited States vs. Cruikshank, G2 ( do 5425 the | Ourt, again 


speaking by the Chief Justice, on page 554, say, as to the Fou 


teenth Amendment: “It simply furnishes an additional guaranty 


‘against any encroachment by the states upon the fundamental 


4 


“rights which belong to every citizen as a member of society. As 


“was said ty Mr. Justice Johnson, in Sank of Columbia vs. Oakley, 


“4 Wheat, 244, ‘It secures the individual from the arbitrary exe: 


‘cise of the powers of government, unrestrained by the estab 


‘lished principles of private rights and d:stributive justice.’ 
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In Pennover vs. Neff, g5 U.S. 774, (opinion by Mr. Justice Iield), 
we find (p. 733), that “due process of law,” when applied to judi- 
cial proceedings, means “a course of legal proceedings according 
“to those rules and principles which have been established in our 
“system of jurisprudence for the pretection and enforcement of 
“private rights. To give such proceedings any validity, there 
“must be a tribunal competent by its constitution --that ts, by the 
“law of its creation,—to pass upon the subject matter of the suit; 
“and, if that involves merely a determination of the perso.val lia- 
“bility of the defendant, he must be brought within its jurisdic- 
“tion by service Of process within the state, or his voluntary ap- 
‘pearance. 

In Dazidson vs. New Orleans, g6 U.S. 97, a case of the assess- 
ment of real estate in New Orleans for draining swamps, Mr. Jus- 
tice Miller, conceding the difficulty of satisfactory definition, de- 
clared it impossible in that case to hold that a party has, without 
due process of law, been deprived of his property, when, as re- 
gards the issues affecting it, he has by the laws of the state, a faer 
trial in a court of justice, according to the modes of proceeding 
applicable to such case; and, as reason for holding against the 


plaintiff in error. he further declared, that in that case. before the 


‘ 1 o4 | . 
assessment could become effectual. the statute required that the 
tableau OF ASSESSINCHTS shi utc he nica im adistrict court: that pe - 
sonal service of notice with reasonable tine te vbject. Should be served 


ee . . » ] 7 . 4 , * " ol ;» re . ’ 4 »>* . . . 
on all owners known and within reach, and due advertisement 
." i . ' . } | , *’ * ? ] 
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district court, in the first instance, and afterward in the supreme 
court, 
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; 
case then at bar, in holding that a state statute regulating pro- 
a i 

ceedings for removal from office, was not unconstitutional, if it 
pro\ cle d ior A) ;, 4 fs i rh rT) pal COU) a ana vol, AVELE. if dh Of the 
a a7Sé he ht ra l~v Fl a PLCMHME Ai Ah OPP MUits iy ti /) hi, ara Lhi {yrs ih leWISE, 
and { the deliberation and hdome nt of the court. 

Phe Supreme Court \linnesota was not unaware of these 
principles. In Daler vs. Aelley, 11 Minn.. jSo, (Gil. 358), a case 


iInvolvin rtax titie and statutes of limitation. the court said, on 
pages 374 to 370 of the Gilfillan Edition: 


alia ll g “= " | } ' ?¢ sa ‘ : ; ate , : > = *-» 
Dare process of law, without which the constitution declar hi 
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“a person shall not be deprived ot lite, liberty or property, ts not 
“merely an act of the legislature. Chancellor Kent says, 2 N. Y., 
“13, the better and larger detinition of ‘due process of law’ ts 
‘““that it means law in its regular course of administration through 
‘“the courts of justice, and this the Minnesota Court says, “ts 
“now (1855-0) the well settled meaning of this clause of our con- 
“stitution. — 

(Juoting from Judge Se:don, in Wywehamer vs. People, 13° N. ¥. 
5O2. J, they ada: 

wt t say, as has been suggested, that the ‘law of the land o1 
‘““due process of law’ may mean the very act of the legislature which 
“AOPIT ECS thre cilicen of Hits rie Ait, privilege ‘ oF propre rly, leads fv a Slii- 
ple absurdity, * * * The true interpretation of these constitu- 
“tional phrases ts, that when rights are acquired by the citizen 
“under the existing law, there is no power in any branch of the 
“covernment to take them away: but when thev ave held coxtrary 
“to the existing law, or are forfeited by its violation, “enw they 
“may be taken from him wot 6y av act of Me legislature, but in a 
“due administration of the law itself--belore the judicial tribunals 
“ofthe state. The cause or occasion for depriving a citizen of 
“his supposed right must be tound tn thr law as it is, or at least 
it cannot be created by a legislative act, which) aims at their destruc 
“tion.” 

They turther quote Judge Selden, “To give this clause, there 
“fore, Anh value, it must be understood to mean that no person 
“shall be deprived! 4y any form of legislative or governmental action ol 
“either life, liberty or property, except as the consequence of 
“some judicial proceedings appropriately and legally conducted. It 
“follows, that a daw which, Sy its own inherent force, extinguishes 


sf 


“richts Of propertyv or comp, Is their extinction wefo aay legal 


“procecdings whatever, comes directly in conflict with the constitu- 
“tion. 

And the decision in Baker os. Acdev was in accord with these 
CNtracts. 

in Stak vs. Becht. 22 Mint, sli, a case of HWMpimsonment lor 
debt, Berry |., referring to Baker vs Aedley, declares “due process 


of law” to mean, law in tts regular course of administration 
through courts ol! muistice: declares thr commitment mn that Case 
“due process of law within the detinition. Aecause “it was made 


“in the regular course of administration, through a court of 


“justice, of a general law,—a law. which, in the often quoted lan, 
guage ol Mr. Webster in the Dartmouth | ollege case, “ears 
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“fore it condemns: which proceeds upon enqury and renders judg- 
“ment only after trial’. 

The Court will recall, that in deciding the present case, the 
State Court briefly followed its own decision in Séate vs. C. VW. & 
St. P. Ry. Co., 38 Minn., 287, (the Milk Rate case, now No. 762 up- 
on the Calendar of this Court). 

In that decision, (upon page 300), the State Court likens the 
power vested in the Kailway Commission to common methods 
of exercising police power, e. g., requiring persons following cer- 
tain callings to obtain license; and they say. -‘*Nothing is more 
‘common than to delegate to certain officers or boards the power 
“to ascertain or determine whether persons have the proper 
“qualifications as to learning, skill, or moral character, and to 
“orant or refuse a license according as they may find the facts 
“to be. 

This Court, in Dent vs. West Virginia, 129 (7. S.. 114, held, that 
the Statute of West Virginia requiring a medical practitioner to 
obtain a certificate setting forth various matters, and subjecting 
him to prosecution for practicing without certificate, did not de- 
prive him of his estate or interest in the profession without “due 
process of law”. 

The Court there said (page 124) “Inthis country, the require- 
“ment (as to due process) is intended to have a similar effect 
“against legislative power; that 1s to secure the citizen against 
“any arbitrary dacprivation ot his rights, whether relating to his 
“life, his liberty, or his property. * * * It is sufficient, for 
“the purposes of //Zzs case, to say that legislation is not open tag 
“the charge of depriving one of his rights without due process of 
“law if it be general in its operation upon the subjects to which 
“it relates, and is enforceable in the usual modes established in 
“the administration of government with respect to kindred mat- 
“ters: thatis by process or procceedings adapted to the nature of 
“the case. The great purpose of the requirement is to exclude 
“everything that is arbitrary and capricious in legislation atlecting the 
“rights of the citizen. * * * * There is nothing of ax arbitrary 
“character in the provisions of the statute in question; it applies 
“to all physicians, except those who may be called for a special 
“case from another state; it imposes wo conditions which cannot b 
“readily met; and it its made enforceable in the mode usual in 
“kindred matters, that is, by regular proceedings adapted to the 
“case. It authorizes an examination of the applicant by the 
“Board of Health as to his qualifications when he has no evidence 
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“of them inthe diploma of a reputable medical college. 
“or has not practised in the state a designated period . 
Uhe court adds; “It,in the proceedings under the statute, there 
should be any wufair er unjust action on the part of the Board, in 
‘efusing jum a cerificate, we doubt not that a remedy would be 
“found in the courts of the state. But no such imputation, can 
“be made, for the plaintiff in error did not submit himself to the 
“examination of the board atter it had decided that the diploma 
“he presented was insufficient.” 


We submit that inthe case of the medical 


applicant tor lheense, 
Mis application isa waiver of notice; is examination ts a trial —a trial 
before medical practitioners, affording him amplest hearing: and 
the result is sn most exact sense “the pucdement of his peers 

(Jur state court, on page 298 { 2S Nlinn.) after holding that the 
necessary meaning of subdivision “g of section S of the statute 
in question ts, that the rates recommended and published by the 
(‘COMmmussion shall be final and conclusive as to what are lawful or 
equal and reasonable charges, and that my proceeding te compel 


if j 


complrance With such rates, the faw xerth mtcmplates nor allows 
any issue to be made or inquiry had as to the equality or reasonable- 
ness in fact; that under the provisions of this act,the rates thus 
publi shed ire ft he oly ome \ that lie lavful Alle there | ore, im contem 


} 


plation of law. the ev/y owes that are caqual and reasonable: and 


that, in proceedings ke the one betore them, there is no fact lo 
traverse except the violation of the law tn refusing compliance: retes 
tothe ditlerence, as respects this teature, between the Interstate 
(Commerce law and the State law, and then, at the toot of that 
pape, concliuc th Li thi mcarporation oO Lis new matter mto th 
State law must. have been for a purpose ud that such purpes 
clearly was to clothe thy Commission with fd/ power to determine, 
in each particular case, what were equal and reasonable rates, and 
to make “Meir deterinination on that question final and conclusrin 

Liow consistent with this is the carler decision in Baker 7s: 
Aelly, 41) Minn... that property cannot be captured by act of t 
islature 

We have nodoubt that the State Court correctly interprets the 
legislative intent of the state law. We, for that reason, the mor 
positively insist that ras unconstitutional, What analogy doe 
the history of this order and of its entorcement trom the bye cin 
mii until the award of the peremptory writ, attord to any single 


‘) 
iS 


feature oO} ANY definition Cr] illustration “due process of law 


which can be foundin any decision of any other reputable court? 
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kKven LHOse arrested by the emissaries of the Doge, In cOonse- 
quence of anonymous accusations stealthily deposited, were at- 
forded the opportunities of “the question; what had some ap 
pearance of, a trial. But here our first notice of any official 
thought as to the reasonableness of our rates is given us by an 
order, a newly enacted law, a law stealthily enacted in the pri- 
vacy of the office of the Commission, claiming to make it wlaw/frl 
for us thereafter to receive more than two-thirds of our accus- 
tomed income. We then receive notice by alternative writ to 
show cause wy we do not obey. Offering to explain why, we 
are refused opportunity by our own court of last resort, and we 
suffer our first and only ‘day in court,” only helplessly to learn, 
that the Railway Commission of Minnesota is as autocratic as the 
Grand Vizier, and the State supreme Court as helpless as our- 
selves. 

We have seen no case or illustration of “due process of law” 
applicable cither to judicial proceedings, or to any manner of ad- 
ministrative proceeding, which assumed to dispense with the zec- 
essity of notice as a prerequisite to any authoritative action designed 
to affect life, liberty or property. : 

In Scott vs. City of Toledo, 36 led. Rep., 383, Judge Jackson-on 
page 397, in considering special assessments upon property for 
the opening and improvement of a street, quotes Judge Cooley as 
to the numerous “recent authorities which establish the general 
“proposition that it is essential to the validity of state taxation, 
“other than that of a personal character, such as licenses for priv- 
“ileges or the exercise of franchises, that the tax-payer shall,.at 
“some stave in the proceeding, have notice or an opportunity lo he 
“heard; that if such notice is not given, or opportunity afforded to be 
“heard, either in levying or collecting the tax, the proceeding will 
“be wanting in that “due process of law’ necessary to give it 
“validity under the federal constitution. The legislature may 
‘prescribe the kind of notice and the mode in which it shall Se 
“siven, but ‘t cannol dispense with all notice. The owner must in 
“some form, in some tribunal, or before some official authorized 
“to correct errors or mistakes, have an opportunity afforded 
“him to be heard in respect to the proceeding under which his 
“property is to be taken or burdened, before the tax or assess- 
‘ment becomes final and etfectual, in order to. constitute such pro- 
“cedure due process of law’. (citing numerous cases, mostly 
Federal. ) 

Judge Jackson further says, on page 400, ‘The common coun 
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At) 
“cil of Toledo having made the assessment in question ws‘houd } 
“ter to or an epportunty for fearing by complainants, and having the 


“right to entorce its collection by distraining and selling their proy 


‘erty without resorting toavy sual which would give then an upporti 
‘wuty lo HL Pos any defense , either to Like’ \ alidity or amount of said 
“assessment, its action in the PFrCMISES, « tif aulhoriced by the Stat 
“ules of Ohio, is wanting in that “due process of law’ required by 
“the lederal Constitution betore depriving the citizen of his 
“property whe 

ln Arrowsmith vs. Harmonmg, 118 (SS. tog an action brought 
to recover land sold I> ct vuarcdian 11) prob ite proces dings, \\ hye re 
the only defect, if any, in the proceedings, was dispensation with 
the guardian's sale bond, this Court held, that the probate court 
had full and complete jurisdiction of the proces ding to sell th 
land; that the statute under which the Court acted would, 7/ f 
lowed, have furnished \rrowsmith allt protection yuarantécd to 
by the Federal Constitution, and added: 

“The legislature of a state performs its whole duty under th 
“constitution in this preartse ular (“due process of law’ ) when it pr 
“vides a law forthe government of its courts while exercising 
“their respective jurisdictions, which, if followed, will furnish the 
: parties the necessary Constitutional protection | 

Adapt this sentence to the Railway Commission of a State, and 
let us consider whether the legislature of Minnesota performed 
any duty under the Constitution in this particular, when it pro- 
vided for the government of its Ratiwav Commission, we fas 
which, if followed, will turnish railway companies avy * necessary 
constitutional protection | lik FESpoe ct to rates when it pdr een dead 
only a law, which, ¢f followed, denies to railway companies corer 
constitutional! protection 

For, in Railway Transfer Co vs. Rai/road & Warehouse Comme 
sion, 39 Minn., 231, decided September 14, 1888, the Suprem: 
Court of the state, again correctly construing this unprecedented 
statute, held, in perfect harmony with their construction in the 
Milk Rate case, that there is no appeal from a commission orde: 
fixing rates, although the statute gives an appeal from many 1 
not from all other orders 

The committal to a commission of the power and duty of nx 
ing rates of compensation for the chict investments tna state, im 
plies, under a free government, that the commission will give to 
the subject the intelligent and fair consideration, and to interested 
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parties the opportunity to exhibit facts, which a legislature, for 
want of time and on account of its own numbers, cannot bestow. 

But the dark closet conception and birth of this order, its utter 
regardlessness of all considerations which should have governed 
it, of all consequences which must flow from it, forbid recourse 
for its support to the usual presumption of the due performance 
of official duty. 

We are aware that the constitutionality of a law is not to be 
measured by what may be termed its casual consequences; but 
an effect manifestly designed, or so necessary or even probable- 
that it must or oucht to have been contemplated, isa proper test ol 
constitutionality. 

It was so held in Pa. A’y Co. vs. Riblet, 66 La, St, 104, 1069 

Ln Detroit aS. Plank Road © Jy 1/2 jt. f Jo, Judge Cooley, speak- 
ing of a statute under which the City of Detroit was attempting 
to abolish certain toll gates originally established outside the city, 
which by the growth of the city, had come to be within the citv 
limits. said, on page 148: “A statute which could have this etfect 
“would not be a statute to amend tranchises, but a statuh lo confis- 
“Cale property, it would wot le a statute of regulation, but of spola- 
“Hon, 

m8. OF. €. Ca Ct. 8.460 F. Kk. G4, 6 eam, 146, ae 
Drummond, in construing the Federal Statute of July 24, 1866, 
providing that telegraph companies may construct their lines over 
post roads, answering the contention of the plaintitf that the act 
of congress was designed to afford telegraph companies gratut- 
tous right of way within the rights of way of railroad companies, 
said: 

“that af such was the intention of the act, it was beyond the 
“authority of congress to deprive the defendant of its ri¢hts ot 
“property without providing compensation, because the construc 
“tion of the telegraph line involved necessarily the actual taking 
“ot the property 

He avoided such unconst tutionality inthe law by holding that 
it granted not a right of way, but the power to acquire one by 
condemnation, 

So, in the State vs. Pugh, 43 Ohto St, gS, the court, on page 113, 
atter concluding that a certain act purporting to be a general 
law, Was, in fact, a special law, some provisions of which were 
held unconstitutional, said: “It is not the form a statute is made 
“to assume, but its operation and effect, which is to determine its 
“constitutionalitv;” citing two earlier Ohio cases. 


In Soon Hing vs. Crowley, 113 U.S. 703, it is said, on page 710, 
that “the motives of the legislators, considervd as the purposes 
“they had im view, Will always be presumed to be to accomplish 
“that which follows as the wal ral and rcasonable effect of their 
“enactments. — 

And in the Stowe Case, 116 UY. S., 307, on page 331, condemning 
indirect taking, it is said: “Under pretense of regulating fares and 
“treights, the state cannot require a railroad corporation to carry 
“persons or property without reward; neither can it do that 
“which in law amounts to a taking of private property tor public 
“use without just compensation, or without due process of law 

In arion vs. burnside, 124 U. S., 186, & Case involving the con 
stitutionality of the foreign corporation license law of Lowa, the 
court, speaking by Mr. Justice Blatchtord, held the law uncon 
stitutional, because it was apparent that the entire purpose of the 
statute was to deprive foreign corporations of the right to remove 
certain suits from State to Federal court. 

This conclusion was reached by collating the evidences of in 
tent found in the various provisions oj} the statute. 

We respectfully submit that the same right cenclusion would 
have been as unavoidably reached by deducing the necessary effects 
of enforcement; that because the prevention of removals would 
have been the necessary effect of enforcement, the purpose to 
prevent removals might thus also have been as properly inferred 

So in the Florida case already cited, the nec essary effect of the 
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(Commissioners rates governed the jud 
5 So. Rep. S7t (foot). 
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lt Is said that this order my CFU ALON Mm ah Jrtiinal gc 
cise of legitimate Police Power 

The iA Vo Poli, Lowel lo reidlin Vie ad eel Qi dita 
Je asonabli 

This Court in Varel / ' A asas, ie ( S, 02}, said, on pay 
607;— (It) “Police power rests upon the tundamental principl 
that “every one shall so use his own as not to wrong o; 
another 

In that case it was held, that the destruction through the exer- 
cise of the police power, and without allowing compensation for 


the property used wa cviolation of law im maintaining a public niusance, 


was not a taking of property for public use, and did not deprive 


the owner of it, without due process of law. 
In that case, this Court could not “shut out of view the tact, 


“within the knowledge of all, that the public health, the public 


“morals and the public safety may be endangered by the general 
“use of intoxicating drinks; nor the fact, established by statistics 
‘accessible to every one, that the idleness, disorder, pauperism, 
‘and crime existing in the country are, in some degree at least, 
“traceable to this evil 


in Kansas the liquor trade was in terms thlegal, and in tact a 


publi injury. 

But railroads are not illegal! bheyv are not prohibited. Thev 
are not public nuisances. They are enterprises fostered by all 
civilized countries, now even by China, as one of the most potent 
promoters of civilization and general prosperity. 


- : geet | f : , _— 
But this Court, in lading vs. Michigan, 116 0. S., 446, said, on 
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page 400, Citin: \. O. Gas Co. vs. Loutsiana Light ce.. fly (/, ‘ 


O50, that the police power cannot be set up to control the inhibi- 
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tions of the Federal Constitution, or the power of the United 
States government created thereby. 

And in Dent os. West lorginia, 12y, (. S., 774, involving the 
medical license haw, al question of mere police POW, Mor. Justice 


lield, on page 124, speaking incidentally of due process of law, 


said: ‘The great purpose ol the revguirement is to exclude every 
“thing that is arbitrary and caprictous in legislation affecting the 


“rights of the eitizen. .\s said by this-Court in Vacs Wo vrs Hop- 
“fius, speaking by Mr. Justice Matthews, ‘when we consider the 
“nature and the theory of our institutions of government, the 
‘principles upon which they are supposed to rest, and review 

‘the history of their development, we are constrained te con 

‘clude that they do not mean to leave room for the play and 
“taction of purely personal and arbitrary power’ 

And Justice Matthews, in that case, was speaking only of the 
EXETCISE Of SoO-¢ all d Poli S Power 

So Cooley (Constitutional Limitations, sth Ed.* 377), says: 
“Lhe limit to the exercise of the police power in these cases, must 
‘be this: the regulations must have reference to ‘the comfort, 


“safety or welfare of society: they must wot be im conffict with any 


“of vegitation, take from Me corporation anv of the essential rights 


“and privileges which the charter confers. In short. they must 


‘the police regulations in fact. and not imendments ot the ( harter 


‘ot the provisions of the charter; and they must not wader pretense 


Be 
“on curtailment of corporate franchise. The maxim, ste utere tno ut 
“alienum non liedas, is that which les at the foundation of the 
“power; and tu whatever enactnent attecting the management and 
“business of private corporations it cannot tairly be applied, the 
“power itself will not extena”’ 

In the Florida case, already mentioned, the Court say, on page 
$43: “Where only one railroad is shown to traverse the territory 
“in question, and on the one hand the Commissioners say the 
“company must not charge more than 3 cents, although it will 
“compel a loss of money, and the company says it cannot pay 
“operating expenses al the rates of freight and Passeneer charges 
“prescribed by the Commissioners, or without charging four and 
“11-26 cents per mile, —our opinion is, that the action of the 
“Commissioners in prohibiting the larger rate 1s a palpable abuse 
“ot their discretion, and a trespass upon the rights of the company, and 
“one which, if enforced with the freight rates prescribed, would 
“amount inlaw and im fact to taking the property of the company 
“without just compensation.” 

In People vs. O'Brien, 111 N. Y., 1, ( Broadway Surface Railroad 
case), the charter having been repealed by virtue of reserved 
power, the Court, on page 36, declared: 

“The statutes upon which the action is predicated, confessedly 
“assume the right and power of the legislature to wrest from the 
“company its franchises, to transfer them to other persons, and 
“bestow their value upon the donees of the state. The statutes 
“contemplate the absolute destruction of the property of the cor- 
“poration, and the loss of its value to the creditors who have 
“made loans in good faith upon the security of such property, 
“andthisaction is avowedly proseeuted to accomplish the purposes 
“of the legislation. 

“It is, therefore, urgently contended by the Attorney General, 
‘that none of the franchises of the corporation survived its disso- 
“lution, and that the mortgages previously given thereon, as well 
‘as all contracts made with connecting street railroads, for the 
“mutual use of their respective roads, fell with the repeal, and 
“could not be enforced.” 

Of this proposition and claim, differing from the proposition 
and claim of the State of Minnesota by its Attorney General, 
only in degree and detail, the New York Chief Justice said: “If 
“it could be supposed for a moment, that this claim was reason- 
‘ably supported by authority, or maintainable in logic or reason, 
“it would give grave cause for alarm to ad/ holders of corporate secu- 
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“vities, Thecontention that securities representing a large part 
“of the world’s wealth, are beyond the reach of tie protection 
“which the constitution gives to property, and are subject to the 
“arbitrary will of successive legislatures, to sanction or destroy at 
“their pleasure or discretion, is a proposition so repugnant to rea- 
“son and justice as well as the traditions of the Anglo-Saxon race 
“in respect to the security of rights of property, that there is 
“little reason to suppose that it will ever receive the sanction of 
“the judiciary. * * * Whatever might have been the inten- 
“tion of the legislature, or even of the framers of our constitution, 
“in respect tothe effect of the power of repeal reserved in acts of 
“incorporation, upon the property rights of a corporation, such 
“power must still be exercised in subjection to the provisions of 
“the federal constitution.” 

And to substantially similar effect, is the language of the 
opinion in the Sinking Fund Cases, 99 U. S., 720-721: 

“Congress not only retains, but has given notice of itsintention 
“to retain, full and complete power to make such alterations and 
“amendments of the charter as come within the Just scope of 
“legislative power. That tus power has a limit no one can doubt. 
“All agree that it cannot be used to take away property already 
“acquired under the operation of the charter, or to deprive the 
“corporation of the fruits actually reduced to possession of con- 
“tracts lawfully made. * * * It (Congress) cannot undo what 
“has already been done, and it cannot unmake contracts that 
“have already been made. * * * it might originally have 
“prohibited the borrowing of money on mortgage, or it might 
“have said that no bonded debt should be created without ample 
“provision by sinking fund to meet it at maturity. Not having 
“done so at first, it cannot now by direct legislation vacate mort- 
“gages already made under the powers originally granted, nor 
“release debts already contracted.” 

In Greenwood vs. Freight Co., 105 U. S., 13, this Court, by Mr. 
Justice Miller, to like effect, pronoynced the  onstitutional limi- 
tations upon the exercise of reserved power. 

It is not a novel proposition, that what a state cannot do direct- 
ly, it cannot do indirectly. 

Finally, upon the question of police power as cancerning rates, 
the latest published expression of the views of this Court, we find 
in Georgia etc. vs. Smith, 128 U. S., 174, where, on page 179, Mr. 
Justice Field declares settled here, the power ofa legislature to 
prescribe rates, “in the absence of any provision in the charter of 
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“the company constituting a contract vesting authority in it 
“over those matters, “swdject to the limitation that the carriage is not 
“required without reward, or upon conditions amounting to the taking 
“oft property for preblic use without just compensation,” 

Is not carrying for a rate which, beside failing to provide for 
maintenance, fails to pay bonded interest, fails and has always 
failed to pay the stockholders a farthing upon their investment 
of ten years standing, a carrying “without reward?” 

In the argument of the Milk Rate case, an analysis of the 
“regulation” cases then cited by the Attorney General, substan- 
tially as set forth in the appendix hereto, was presented to the 
State Supreme Court with comments thereon. Of these cases 
(probably to be again cited here ), in support of the absolute power 
of the State by its legislature or railway commission to fix rates 
finally and beyond power of judicial review, and to enforce them 
regardless of consequences, not one ever decided any such proposition: 
on the contrary, the principal cases expressly save and reserve 
questions of abuse of power for future consideration; not one en- 
forced a specific rate as to future service. Those cases do hold, 
that a state may legislate upon rates, but that it must do so within 
constitutional restrictions; that such laws must be enforced con- 
stitutionally: that their mere enactment is not a finality. 

In Blake v. W. & St. P., 19 Minn. 114 and gg U. S.180., C. M. & 
St. P. vs. Ackley, 94 UV. S. 179., Heisersman vs. Ry Co., 63 Towa 738, 
Hockett vs. State, 105 Ind. 250, the service had already been per- 
formed. 

In Munn vs. Illinots, 94 U. S. 1173, and C. B. & OJ vs. Towa go UV. 
S. 155,n0 specific rate was involved, 

In Stone vs. F. L. & TI. Co., 116 U. S. 307, Att'y Gen'les. R. Co., 
5 Wis. 426, 553, Tilley vs. R. Co., 5 bed. Rep. 641, Ga. R. & B. Co. 
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action was held premature. 

In Peek vs. C. & N. W., Of ok IO4, CL. HM. & St F. Ackley, 
94 U. S. 179, Ruggles vs. Hlinors, 108 U. S. 526, and Tilley vs. R. Co., 
5 Fed. Rep. 641, the opinions turned upon constitutional or statu- 
tory reservation of power, and the implied consent of the corpo- 
ration. 

In C. M. & St. P. vs. Ackley, 94 U.S. 179, Stone vs. Y. M. R. Co., 

2 Miss. 607, Board of Trans.vs. Fremont R. Co., 22 Neb. 313, and 
Ga. R. & B. Co. vs. Smith,g A. & E.R. Cas. 385, the question of 
reasonableness was not involved, and the question of abuse of 
power was reserved. 
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R. R. Comp. vs. Portland, 63 Me., 269,was not a rate case, and in- 
vestigation was refused only because already had. 

In Spring Valley vs. Schottler, 110 U. S , 347, the question of abuse 
was saved. 

We ask which of the cases decided before the determination of 
the AVi/k Rate Case, 38 Minn., 281, upholds either legislative or 
cominissioners’ rates as superior to investigation, or as enforcible 
in futuro for transportation not yet performed, without judicial re- 
gard to reasonableness or ruinousness? 

The attention of the State Court was distinctly called, not only 
to the resolute and strong dissenting opinions in the Munn and 
Stone cases, but also to the language of the Chief Justice in the 
latter (116 U. S.); on page 331. 

“From what has thus been said, it is not to be inferred that this 
“power of limitation or regulation is itself without limit. This 
“power to regulate is not a power to destroy, and limitation is not 
“the equivalent of confiscation. Under pretense of regulating 
“fares and freights, the state cannot require a railroad corpora- 
“tion to carry persons or property without reward; neither can it 
“do that which in law amounts to a taking of private property for 
“public use without just compensation, or without due process of 
“law. What would have this effect we need not now say, decause 
“no tariff has vet been fixed by the Commission, and the statute of Mis- 
“sissippi provides ‘that in all trials of cases brought for any vio- 
“lation of any tariff of charges as fixed by the commission, it may 
“ ‘be shown in defense that such tariff so fixed is unjust.” 

On page 335, “As yet the Comsmussioners have done nothing. * * 
“* It isto be presumed that they will always act within the 
“limits of their constitutional authority. It will be time enotgh 
“to consider what may be done to prevent it when they attempt to 
“go beyond.” 

On page 336, “In its general scope, it (the Mississippi law) is 
“constitutional * * * Whether in some of its details the 
“statute may be defective or invalid we do not deem it necessary 
“to inquire, for this suit is brought to prevent the Commissioners 
“from giving it axy effect whatever as against this company.” 

On page 336, (Paragraph 4), quoting the Mississippi Court in 
its holding that the statute is not repugnant to the constitution 
of the State; 

“In that it creates a Commission and charges it with the duty 
“of supervising railroads’, this Court says:— ‘To this we agree 


“and that is all that need be decided in this case’’. 
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The Mississippi Court is still further quoted as saying. “Many 
questions may arise under it not necessary to be disposed of now, 
“and we leave them for consideration when presented’. 

But in sight of all this, and of Mr. Justice Miller’s clear com- 
mentary upon the Granger Cases, in the Wabash Case, 118 U. S., 
557, 508-9, the State Court (38 Minn. 297) announces that the de 
cisions in the so-called granger cases * * * resulted ina 
complete victory for the right of legislative control; that it was 
there held * * * that for protection against wrong under 
the form of legislative regulation, they must rely entirely upon 
the good taith of the people and the wisdom and impartiality of the 
legislature; that they “know of no decision of any court, state or 
“federal, in which the doctrine of the cases referred to has been 
“modified, denied or overruled, and it must now be accepted as a 
“settled fundamental principle in American constitutional law”: 

The State Court thus steadily adhered to, and purposes to en- 
force by its most cogent process the regretted and retracted dic- 
tum of the Munn case, the war cry of all recent demagogues, that 
a corporation pressed to ruin by communistic legislation can appeal only 
to its despotlers at the polls. 


VI. 
REASONABLENESS. 


All the considerations heretofore presented have necessarily 
proceeded upon the assumption that our dollar-and-a-half rate is 
reasonable in fact. 

It may be said, “You have no contract right to, no property 
“in, wereasonable compensation. The law or the constitution will 
“not protect you in securing or in attempting to retain wzlawtful 
“cain 

We have mentioned that the Minnesota Corstitution requires 
us to carry at reasonable rates; that this, by implication, gives us 
a right to be reasonably fard 

he Statute of 1869, or the Statute of 1875, (as the case may 
be), in force when we organized, in terms or by implication gave 
us a right to rates reasonable in faci, and the order in question and 
the proceedings now in rev iew, proceed upon this the Try. 

We contend that it stands admitted upon this record, by the 
Attorney General's motion for judgment notwithstanding the re- 
turn, the equivalent of a demurrer, that our rate of 31.50 per 
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loaded car is in fact reasonable, and that this ought to be the end 
of this question. 

This, whether the terms “reasonable” and “unreasonable” in 
the return be taken as expressions of fact or as expressions of 
opinion. 

[n the return they are as truly statements of fact as in the or 
der, the petition and the alternative writ. If they are expressions 
of opinion, they are such in the papers proceeding from the state, 
as truly as in our return; but with this difference, the state papers 
set forth wo facts supporting their conclusion. Our return sets 
forth the particular facts from which fairly and irresistibly follows 
the conclusion, that our rate is reasonable in fact. 


Considered as a debatable question of tact, how shall “reason. 
ableness” be determined? 

In Chicago, ete.. Ry Co. vs. Becker, et al., (our Railroad Commis- 
sion), decided by Judge Brewer July 27, 1888, and reported in 35 
Fed. Rep., 883, involving an order upon that railway company pre- 
o the one at bar, the proofs showed that the cash 
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cisely similar 
outlay in handling each car wasS1.31; that, taking out the value 


of the use of the engines and allowing nothing therefor, the cost 


per car was $1.14; that if the rate, as fixed by the commission, 
had been complied with, that comrany would have received for 
switching 698 cars the sum of $347.50, or a little over 57 cents per 
car. 

This peculiarity 1s owing to a feature of the state law which 
does not enter into the present case. 


Sub-division (c) of Section 7 of Chapter to of the State Laws 


of 1887, on page 53, provides that there shall be no morethan one 
charve for switching any car, whether loaded or empty, within 


the limits of one city or town, and that if such car in its route 
from initial point to final destination within the city, shall pass 
over the tracks of more than one company, the entire charge shall 
be apportioned equitably between the several companies. 

That case also exhibited the mortgage debt and capital stock 
of the “Oinaha” company, and showed that the property owned 
and used by it in the switching business in Minneapolis, not in- 
cluding rolling stock, cost the complainant over half a million, 
and was then estimated to be worth one million dollars. 

In deciding this case, and perpetually enjoining the Commis- 
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sion from enforcing such order, Judge Brewer referred to his 
decision in 


Railwav vs. Dey, 35 Fed. Rep., 866, 


as practically disposing of the case in hand. He held, 

“It is not within the power of the state, directly or indirectly, 
“to put in force a schedule of rates when the rate prescribed 
“therein will not pay the cost of service.” 

And he there relied upon the utterance of this Court, “The 
“State cannot require a railway corporation to carry persons or 
‘property without reward.” 

Rat’wav Commission Cases, 110, U. S., 237. 
In the Florida case, already mentioned, the Court, on page 843 


of 5 So. Rep, after saying that the prescription of a 3-cent 


5 rate 


as against ad and 11,26 cent cost of service, was a palpable abuse 
of their discretion, etc., said: 

“It is not a reasonable rate, considered cither with reference to 
“the interests Ol the people or those ot (ine railroad COMpany, OF 


“hoth. lf the enforcement of these rates is po rsisted tn. 


e q ; > ‘ ‘ ; aa , . 
‘Mend in the il iputaron of the road and sz therial the lives and 
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“property of the people, and fually destroy an avenue of transpor- 


it must 


“tation which conveys persons in from, say, seven to nine hours, 
“and at a cost of, say, seven dollars and a quarter (estimating at 
“the rate of 4 and '% cents per mile over a distance of 161 miles, 
“which, betore, it would have taken several day s to travel threugh 
“the same territory by the ordinary roads, at 
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lar greater expense; 
“or, in the particular case before us, carrying a passenger 26 miles 
ss; les } ‘ | i rc] half f - wt »- he bef — . a 

in iess than an hour and a hai Or S1.25, when, De fore construc- 


‘tion of the road the only means of CONnVCYVaNnce Was privat con- 


“veyance or a hack line, at the slow speed and personal inconven- 
“jence incident to such primitive mode of travel, including the 
“passage of a river on an ordinary ferry. It would be idle to say 
“that we cannot take judicial notice of the ordinary modes of 
“conveyance formerly existing in this section of the country, or 
“that the only means of railroad travel from the western portion 
“of west Florida to the middle and eastern portions of the state 
“were through the adjoining states of Alabam« and Georgia.” 
These two are extreme cases. They are not this case, « xcept 
in the circumstance that our carriage at $1.00 must be, our Car- 
riage even at $1.50 has been, a carriage “without reward.” 

Dow v. Beidelman, 125 U. S., 6So, is, as we understand, the first 


case presented to this Court involving the legitimacy of a partic- 
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loaded car is in fact reasonable, and that this ought to be the end 
of this question. 

This, whether the terms “reasonable” and “unreasonable” in 
the return be taken as expressions of fact or as expressions of 
opinion. 

[In the return they are as truly statements of fact as in the or 
der, the petition and the alternative writ. If they are expressions 
of opinion, they are such in the papers proceeding from the state, 
as truly as in our return; but with this difference, the state papers 
set forth zo facts supporting their conclusion. Our return sets 
forth the particular facts from which fairly and trresistibly follows 
the conclusion, that our rate is reasonable in fact. 


Considered as a debatable question of tact, how shall “reason. 
ableness” be determined? 

In Chicago, ete.. Ry Co. vs. Becker, et al., (our Railroad Commis- 
sion), decided by Judge Brewer July 27, 1888, and reported in 35 
Fed. Rep., 88}, involving an order upon that railway company pre- 
cisely similar to the one at bar, the proofs showed that the cash 
outlay in handling each car wasS1.31; that, taking out the value 
of the use of the engines and allowing 


— 


nothing therefor, the cost 
per car was 51.14; that if the rate, as fixed by the commission, 
had been complied with, that comrany would have received for 
switching 698 cars the sum of $347.50, or a little over 57 cents per 
car. 

This peculiarity 1s owing to a feature of the state law which 
does not enter into the present case. 


Sub-division (c) of Section 7 of Chapter 10 of the State Laws 


of 1887, on page $3, provides that there shall be no morethan one 
charve for switching any car, whether loaded or empty, within 
the limits of one city or town, and that if such car in its route 


from initial point to final destination within the city, shall pass 
over the tracks of more than one company, the entire charge shall 
be apportioned equitably between the several companies. 


That case also exhibited the mortgage debt and capital stock 
of the “Oinaha” company, and showed that the property owned 
and used by it in the switching business in Minneapolis, not in- 
cluding rolling stock, cost the complainant over half a million, 
and was then estimated to be worth one million dollars. 

In deciding this case, and perpetually enjoining the Commis- 


= 
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sion from enforcing such order, Judge Brewer referred to his 
decision in 
Railwav vs. Dey, 35 Fed. Rep., 866, 


as practically disposing of the case in hand. He held, 

“Itis not within the power of the state, directly or indirectly, 
“to put in force a schedule of rates when the rate prescribed 
“therein will not pay the cost of service.” 

And he there relied upon the utterance of this Court, “The 
“State cannot require a railway corporation to carry persons or 
‘property without reward.” 

Rat’wav Commission Cases, 110, U. S., 334. 

In the Florida case, already mentioned, the Court, on page 843 
of 5 so. Rep, after saying that the prescription of a 3-cent rate 
as against a 4 and 11,20 cent cost of service, was a palpable abuse 
of their discretion, etc., said:- 

“It is not a reasonable rate, considered cither with reference to 
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j 
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“the interests of the people or those of the railroad company, or 


“both. Ifthe enforcement of these rates is persisted in, it must 
“end in the di/apidation of the road and enpertal the lives and 
“property of the people, and fvally destroy an avenue of transpor- 
“tation which conveys persons in from, say, seven to nine hours, 
“and at a cost of, say, seven doliars and a quarter (estimating at 
“the rate of 4 and '% cents per mile),over a distance of 161 miles, 
“which, before, it would have takcn several days to travel through 
“the same territory by the ordinary roads, at far greater expense; 
“or, in the particular case before us, carrying a passenger 26 miles 
“in less than an hour and a half for 81.25, when, before construc- 
‘tion of the road the only means of conve Vance Was privat con- 
“veyance or a hack line, at the slow spee l and personal inconven- 
“jience incident to such primitive mode of travel, including the 
“passage of a river on an ordinary ferry. It would be idle to say 
“that we cannot take judicial notice of the ordinary modes nll 
“conveyance formerly existing in this section of the country, or 
“that the only means of railroad travel trom the western portion 
“of west Florida to the middle and eastern portions of the state 
“were through the adjoining states of Alabama and Georgia,” 

These two are extreme cases. They are not this case, except 
in the circumstance that our carriage at $1.00 must be, our car- 
riage even at $1.50 has been, a carriage “without reward.” 

Dow v. Beidelman, 125 U. S., 68o, is, as we understand, the first 


case presented to this Court involving the legitimacy of a partic- 
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ular levislative rate. In that case, upon pages 6go-1, the Court 
found it impossible to pass upon the reasonableness of a 3-cent-a- 
mile passenger rate, because there was no evidence of the amount 
invested by the reorganized corporation, or of the amount of its 
capital stock as reorganized, or as to the “cost of the bonds.” 

Phe Court further said:—“Without any proof of the sum in- 
“vested by the reorganized corporation or its trustees, the Court 
“has wo mcans of determining that the 3-cent rate is unreasonable, 
“and that still less did it appear that there had been any such con- 
“fiscation as amounted to taking of property without due process 
“of law. 

Assuming that the bonds there mentioned were bonds ¢ssued by 
the reorganized company, and not bonds dought by it as part 
and parcel of the corporate investment, the similar consideration 
in our case (the proceeds of bonds negotiated ), if not readily as- 
certainable by computation suggested by the facts of the return, 
is immaterial, because under the law of Minnesota already quoted, 
the company was clothed with power to sell the bonds at such 
rate or price as it deemed proper, and if sold below par, they are, 
nevertheless, expressly made binding upon the company, which is 
expressly forbidden to interpose any plea of usury. 

The Dow case implies, that with evidence of the cost (or 
amount) of the bonds, of the amount of the capital stock of the 
reorganized company, and of the sum paid for the road by that 
company; with proof of the sum invested by the corporation or 
its trustees; this Court weld have had the means of determining 
whether three cents a mile was unreasonable, and whether there 
had been such confiscation as amounted to a taking of property. 

Besides which, the Court, quoting from Chicago, ete, Ry. Co. v. 
lowa, og U.S, 755, after saying, “It is very clear that a waform 
“rate of charges for all railroad companies in the state might op- 
“erate unjustly upon some’, added: “It was proper, therefore, to 
“provide in some way for an adaptation of the rates tothe crcum 
“stances of the different roads.” 

The wisdom of these words is well illustrated by a comparison 
of situations and results as between the “Omaha” Company (in 
the case cited) and this Ci mpany, under the operation of like 
orders. 

And we submit in this connection, that the pecuniary circum- 
stances of a railway corporation are as material as any which can 
be considered. 

In the case of Rice, Robiuson & Witherop vs. Western N. Y. & 
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ta. R. Co., Vol. 2 Lawyer's Cooperative Interstate Comm. Repts 298, 
the Interstate Commission, by Schoonmaker, Commissioner, on page 301, 
say: —“It is insisted by the defendant that in view of the charac- 


*: * 


“ter of the route the heavy grades, the small num. 


“ber of cars ° in a train, the necessity to take 
“trains in sections . . . the comparatively light 
“amount of traffic . . * aid the heavy funded debt of 
“the company, the rate in question is reasonable and just, and can- 
not be lowered with justice to the carrier. * * " lhere 
is force in these considerations. The particulars enumerated are elements 
“in arriving at the reasonableness of a rate and cannot be arbitrarily 
“disregarded. Inthe absence of other controlling factors, they 
“may detcrmine the question. /hey have that effect to a large ex- 
“tent, in this case.” 

In that case the conclusion of the Commission was that the 
rate complained of was not shown to be unreasonable, and the 
complaint was not sustained 

May we briefly refer again to C. & WV. IT. R. Cars. lewa Comm. 
35 bed. Rep.., 866, S7y, where Judge Brewer savs: 

“But where the rates prescribed will not pay some compensation 
“to the owners, then it is the duty of the courts to interfere and 
“protect the companics from such rates. Compensation implies 
“three things: Payment of cost of service, interest on bonds, 
“and then seme dividend.” 

In cost of service, he includes, skilled labor, best appliances, 
and keeping the road-bed, cars, machinery and appliances in per- 
fect order and repair, as matter of duty and necessity. 

Ite says: “It may be doubted whether even the legislature, 
“with all its power, is competent to relieve railroad companies, 
“whose means of transportation are attended with so much dan- 
» ger, from the full performance of this oblig ition to the public. 

This applies to the necessity of renewing our trestle, now, in 
its ruinous condition, used at the utmost hazard to property and 
to the lives of the employees. 

Judge Brewer adds: “The fixed charges are the interest on the 
“bonds. This must be paid, for otherwise toreclosure would fol- 
“low, and the interest of the mortgagor be swept out of existence, 
“The property of the stockholders cannot be destroved any more 
“than the property of the bondholders. 

On page 880 he says: “Whiie, by reducing the rates, the vaiue 
“of the stockholders’ prope:ty may be reduced, in that less divi- 


“dends are possible —and that power of the legislature over prop- 


40) 


ular levislative rate. In that case, upon pages 6go-t, the Court 
found it impossible to pass upon the reasonableness of a 3-cent-a- 
mile passenger rate, because there was no evidence of the amount 
invested by the reorganized corporation, or of the amount of its 
capital stock as reorganized, or as to the “cost of the bonds.” 

Phe Court further said:—‘“Without any proof of the sum in- 
“vested by the reorganized corporation or its trustees, the Court 
“has wo means of determining that the 3-cent rate is unreasonable, 
“and that still less did it appear that there had been any sawch con- 
“fiscation as amounted to taking of property without due process 
“of law. - 

Assuming that the bonds there mentioned were bonds ¢ssued by 
the reorganized company, and not bonds dought by it as part 
and parcel of the corporate investment, the similar consideration 
in our case (the proceeds of bonds negotiated), if not readily as- 
certainable by computation suggested by the facts of the return, 
is immaterial, because under the law of Minnesota already quoted, 
the company was clothed with power to sell the bonds at such 
rate or price as it deemed proper, and if sold below par, they are, 
nevertheless, expressly made binding upon the company, which is 
expressly forbidden to interpose any plea of usury. 

The Dow case implies, that with evidence of the cost (or 
amount) of the bonds, of the amount of the capital stock of the 
reorganized company, and of the sum paid for the road by that 
company; with proof of the sum invested by the corporation or 
its trustees; this Court weld have had the means of determining 
whether three cents a mile was unreasonable, and whether there 
had been such confiscation as amounted to a taking of property. 

Besides which, the Court, quoting from Chicago, etc, Ry. Co. v. 
lowa, 94 UV. S, 155, after saying, “It is very clear that a wnzform 
“rate of charges for all railroad companies in the state might op- 
“erate unjustly upon some’, added: “It was proper, therefore, to 
“provide in some way for an adaptation of the rates tothe circum 
“stances ot the ditferent roads.” 

The wisdom of these words is well illustrated by a comparison 
of situations and results as between the “Omaha” Company (in 
the case cited) and this Ci mpany, under the operation of like 
orders. 

And we submit in this connection, that the pecuniary circum- 
stances of a railway corporation are as material as any which can 
be considered. 

In the case of Rice, Robiuson & Witherop vs. Western N. Y. & 
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41a. BR. Co., Vol. 2 Lawyer's Cooperative Interstate Comm, Repts 298, 
the Interstate Commission, by Schoonmaker, Commissioner, on page 301, 
say: —“It is insisted by the defendant that in view of the charac- 


“ter of the route * . * the heavy grades, the small num- 
“ber of cars . . . in a train, the necessity to take 
“trains in sections . . . the comparatively light 


“amount of traffic ® . * aid the heavy funded debt of 
“the company, the rate in question is reasonable and just, and can- 
not be lowered with justice to the carrier. * * * lhere 
as force wt these considerations. The particulars ennmerated are elements 
“mn arriving at the reasonableness of a rate and cannot be arbitrarily 
“disregarded. Inthe absence of other controlling factors, they 
“may determine the question. /hev have that effect to a large ex- 
“tent, in this case.” 

In that case the conclusion of the Commission was that. the 
rate complained of was not shown to be unreasonable, and the 
complaint was not sustained 

May we briefly referagain to €. & VLIW. R. Cars. Lowa Comm. 
35 bed. Rep... 866, 87y, where Judge Brewer says: 

“But where the rates prescribed will not pay some compensation 
“to the owners, then it is the duty of the courts to interfere and 
“protect the companies from such rates. Compensation implies 
“three things: Payment of cost of service, interest on bonds, 
“and then some dividend.” 

In cost of service, he includes, skilled labor, best appliances, 
and keeping the road-bed, cars, machinery and appliances in per- 
fect order and repair, as matter of duty and necessity. 

He says: “It may be doubted whether even the legislature, 
“with all its power, is competent to relieve railroad companies, 
“whose means ol transportation are attended with so much dan- 
“oer, fromthe full performance of this obligation to the public.” 

Chis applies to the necessity of renewing our trestle, now, in 
its ruinous condition, used at the utmost hazard to property and 
to the lives of the employees, 

Judge Brewer adds: “The fixed charges are the interest on the 
“bonds. This must be paid, for otherwise foreclosure would fol- 
“low, and the interest of the mortgagor be swept out of existence. 
“The property of the stockholders cannot be destroved any more 
“than the property of the bondholders.” 

On page 880 he says: “While, by reducing the rates, the vaiue 
“of the stockholders’ prope:ty may be reduced, in that less divi- 
“dends are possible -and that power of the legislature over prop- 


ertv isconceded vet, it the rates are so reduced that no divt- 


“dends are possible, and especially it they are such that the zv- 
“terest on the mortgage debt is not carncd, then the entorcement of 
“the rates means either confiscation, or compelling, in the lan- 
“Guage Ol the Supreme Court, the corporation to carry persons 
“or property w ithout reward 

One of the reasons given in the Railway (Commission Cases for 
non-interference by this court was that the M Ississipp! law pro 
rht for a violatiotion of a tar- 
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his investment, if, instead of lending it, or applying it to some 
private enterprise not corporate, he accepts the invitation of the 
State of Minnesota and invests tt 1n a corporate enterprise, which 
the State is manifestly anxious to foster, as a means of general 
benefit to the public? 

Is the investor in a projected railroad, the investor in a finished 
railroad, to be denied, within limits strictly reasonable, and, as 
compared with the common and lawful profits of other ventures, 
absolutely smali, the open and fair chance of some profit which 
is permitted to every other citizen in every other sort of invest- 
ment; -and particylarly if he put his money in before the reign 
of modern railroad “regulation” began? 

In determining what is reasonable regulation as distinguished 
from the mere power to regulate at all; in determining what is a 
reasonable rate for any railroad; a reasonable regulation of rate 
for the single kind and method of service rendered by the plaintiff 
in error; it is proper to consider the xaturc of a railroad, and the 
situation of the capital therein invested. Aach is immorahle. The 
multitude of the occupations considered by the Court in the 
Munn case, from which state power to regulate an elevator asa 
public institution, was deduced, were cases of hackmen, bakers, 
millers, inn-keepers, chimney-sweeps, draymen, auctioneers—occu-- 
pations requiring ownership or control of no land,the investment in 
each of which is usually small, the property employed in which ts 
usually portable: so that one tailing for want of profitable busi- 


ness in one place mav easily and without serious loss, remove to 
another and begin again. A ferryman, although he may have to 
acquire by lease or otherwise, some interest in his landing places, 
need acquire no title to the bed of the stream or to the support-., 
ing water, or build upon either any roadway for his vehicle. 

This must have been the view of the Indiana Court in the 
Hlockett case, mentioned in the Appendin. 

A telephone company owns instruments, poles and wires, and 
usually obtains standing ground for its poles by municipal grant 
through streets. The Indiana Court said, that the telephone 
company was under no duty to build a new line or fe maintain an 
old one. 

We do not say that the Indiana Court was right or wrong in 
this particular; but manifestly a railrord company cannot, with- 
out the entire loss of its real estate interest, if it has been acquir- 
ed by condemnation, if public policy will permit it at all, take up 


its ties and rails and remove them to more promising localities. 
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Judge brewer, in the lowa case, 35 Fed. Rep., on paze SS 
plied to the intimation in that case, that the carrier is not bound 
to continuc in business, that if he tinds the rates mnposed by the 
state not remune rative. hie Thict\ abandot the busimess. fp SAVIN 


“Whatever of torce there may be in such arguments, as applied t 


— ‘mere personal propel L\ capab Ol removal and use elsewhere, 
“or in other business, it is wholly without fore , against ra 
| “road corporations, so large a proportion of whose investment 
| “in the soil and fixtures appertaining thereto, which cannot be 
“removed lou a vyovernment, whethie Lida oe Crime rl < a 


“singte sovereign or one of the majority, to say that an individ 
“who has invested his means in so laudable an enterprise as th 
“construction of a railroad, one wh tends so much to thre 
| “wealth and prospe rity of the commu itv. that. bit finds that 
“the rates imposed will cause him to cdo business at a’loss, he may 
“quit business, and abandon that roa i) CaY MONT het 
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Practically, a rare rac once Dull Mm | frhciil} tiie Conti i 
operation, its owners Must Contin to operate it or suffer joss fy 


| 


P , 
foreclosure. or toss DV Torteiture of ci rtcrior non-user: and wt 


=<, it carries at all, it must carry tor al cory 


In a case not mong avo betore the Interstat Commerce Tr} 


mission, it Was remarked by coups ror thy NKariway ( yTTDIDAIIN 
that rather than Carry tor a Certain rate | mpan would 
out of thi business: bude LC ool Prreon 1 CoTpi ne “\ railroad 
cannot vo out of business. 

But SUpPpPos¢ it be said, “your stockh te i! not fat a 
6 , ] . of ly 1} | ' biaie thy a, Pen eg a . * Fr , 
titicd to anv dividend whiti tne corporation remains 1 celery 


‘ — " i , ‘ 
‘You must wait for dividen int ha paid upthe prin 
, 
“pal and interest of yvour mortga r have set asi 
of , ~ - | 
‘fund sufficient to meet tt i | 
5 , 
Miust the stockholders be, then forbidden to rea ite 
. + , 
cheaper Lila! Tiho- (>? AT Coc ive ae Pa ae ' 
superseded rates which, not oniv a not ter trom the se at 
] i } : , /_ .*, ; ’ , s « ! 1} 
ther railroad facliities, bu did, in the f th one caollat 
order. command patronave to the extent of 27.2 arloa thi 
vear endine lune 20. ISS. an ral fmdiminished. at 
sentia like to the power of th ! orporat m4 Ty at tpert 
J 
interest upon the money used 1 rst tint incl 1 NY 4 


cumuiation of ANV sinkine Tuna At | . remporat 


+ , , : 
delaved in @cginning to receive any be! be pita 


’ ' : . ; 1 —_ 
you dsobeyve qd, that linn: Sota qoes not aliow state ote crs to be 


ucd in a state court, in what proceeding or before what tribunal, 
may we ask, shall want of honest judgment, or action positively 
Corrupt. be assert cf Or proved 7 3 \ h it witness shall the Noti- 
intevrity of a secret conclave determination of the Commission be 


shown? [| we freely conced: tothe ommission the most SCFCHC 
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in, Of ecllects neces irily so disastrous, the element of ‘‘udoment , 
of He judement termed sound discretion. 

But inducements, motives and methods are immaterial; and 1 
this Commission in making a rate order is a legislature enacting 
alaw, its motives, the influences under which it acted, can be 
sought only in the law and its effects: no further back: 


Per Mr. Justice Harlan in -. 4. & 7. Co. Ry. Co jo bed. Rep. 


,a<. €4% (citing muUMerous Cases }. 


lf the rate prescribed to us is itself reasonable, no amount of 
bad influence or bad purpose can make the order a wrong —1t Is 
damnum aid ite tMmpuria. 

If the prescribed rate is itself wzreasonable, its wrong as to us 
lies in its mere avreasonableness, and in the injury to be w rought 
by its unreasonableness, independently of inducements, motives 


and methods. 
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“their terms atford, of unequal and unjust discrimination tn their 


“administration. lor the cases present the ordinances in actual 


‘operation and the facts shown establish an administration di- 


‘rected so exclusively against a particular class of persons as to 


“warrant and require the conclusion, that, whatever may have 
“been the intent of the ordinances as adopted, they are applied — 
“by the public authorities charged with their administration and 
“thus representing the state itself, with a mind so unequal and 
“oppressive as to amount to a practical denial of the state, of 
“that equal protection of the laws which is secured to the peti- 
by * * * the Fourteenth Amendment.” 


“troners ie 
The Court further adds: 
“Though the law itself be fair on its face and impartial in ap- 
“pearance, vet, if it is applied and administered by public author- 
“itv with an evil eye and an unequal hand, so as practically to 
“male unjust and illegal discriminations, ? 7 2 the 
“denial of equal justice is still within the prohibition of the con- 
“stitution. : 
(Nef Vile fe sunds y Previous CASCS ) 
The oppressiveness of the state authorities in this instance ts 
further fairly measurable by the fact that under Section 12 of the 
Act of 1887 we are chargeable for the fiss¢ “offense” with a penal- 
ty not less than $2500 or more than $5000; for “cach subsequent 
offense , not less than Ssooc or more than $810,000. 
for every practical purpose of this case, why might not the 
Peremptory Writ as well have issued in the first instance, ex part 
m fori, AS NOW IN EFFECT ? 
Neither the judgment of the State Supreme Court nor the Com- 
mission order which it purposes to enforce having any legal sup- 
port except a most oppressive literal construction of a lawless 
statute of destruction, that judgment should be reversed, not only 
tor invalidity of the statute, but also for the arbitrary and illegal 
methods of its entire administration as against the plaintiff in 
error. 


W. H. NORRIS, 


\ttorney for Plaintiff in Error. 
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APPENDIN. 


blake vs. Winona & St. Peter, 19 Minn, 418, was a case of replev- 
in for goods already carried, and held for charges in excess of 
rates allowed by Chapter 24 of [571 It held, that defendant 
company was not entitled to even reasonable compensation; that 
it had a right only to “SOME, (Gil. kd., 372-2), a right only to 
the infinitesimal compensation which is not too insignificant 
to be called “Some.” 

The aftirmance of this case in 94 U. S., 180, recognized no prop 
osition relied upon by the State Court, while it did recognize the 
right of a railroad company to a reasonable compensation. But 
the act of 1887, here involved, itself recognizes and delares the 
right of a carrier to reasonable compensation, and so abandons, 
for the purpose of its administration, the essential proposition oft 
the State decision in the Blake case. 

Munn ws. Illinois, gf ©. S.. 473, was acriminal information for 
operating a Chicago elevator without license. It decided the 
power of a State legislature to regulate and nothing more. 

C, RB. & Qvs twa, og (.S., 155, was @ Bill by the railroad 
company to restrain the .\ttorney General from prosccuting suits 


’ 


under the Jowa maximum rate law of March 23, 1874. The opin- 
ion upholds the lowa law, as being a general law, applicable alike 
to all lowa railroads. 

In this particular, that law ditlered essentially from the at- 
tempted enactment of our ratlway commission, affecting the op- 
eration ota single Company in the one f ity ot Minneapolts 

Pek vs. 4". & N. wW.. Uf U. >, 7602. Was a Bill by bondholders to 
restrain the railroad company from obeying, and the railway com- 
missioners and the .\ttorney General from enforcing, the Wiscon 
sin legislative rates of IN7 4. Lhe case Was too broad. It sought 
to suspend the whole law, in advance of injury. Its decision 
turned upon the reservation of the Wisconsin constitution, as 
amounting to a general consent of Wisconsin corporations to such 
legislation; which reservation was held by Ryan, C. J., in A“orncy 
General rs. R. R. Co., 35 Wis, at page 576, to be “a positive provis- 
‘ion entering into all charters under it.” 

C. M..& SF. & Ke Co. vs. Atchley, o4¢ GC. Sy OO 
consin case of action by the Comipany to recover freight In EXCESS 
of the statute rate, on goods already carried. 

These l-ederal Cascs imvolve the consideration of no particular 
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rate. and thev reserve the questions of tuture service, and of com- 
pulsion to accept an enacted rate tor a future service. They hold 
that legislation; a law considered by itself, not in operation, ts 
not IPSO fare CL void. ol ly bere aise tf PUPPOSE , to limit rates within 
reasonabt« bounds 

Phe Ackley case concludes with the language: 

“As between the company and a freighter, there is a statutory 
“limitation of the charge for transportation actvally performed; it 
“the company should refuse fo carry at the prices fixed, and an at- 
“tempt should be made to forteit its charter on that account, 


‘ 


‘other questions might arise, which it will be time enough to con- 


“sider when they Ire press nted But fo voods actually carried, 
“the limit of the recovery is that prescribed by the statute.” 
Rueghs vs Minos, 108 0. S., §26 was a case of assault and _ bat- 


tery for refusal to pay overthree cents a mile. 

Phis case turned upon the effect of the charter provision auth- 
orizing directors to fix rates by by-laws, in accord with the laws 
of the State It was held, that the laws to which the by-laws 
must from time to time contorm, awn pr} he charter meant te be the 
laws in force at the time being. 

This case is therefore the equivalent of the Wisconsin cases 
turning upon the constitutional reservation there, as implying a 


be governed by tuture laws 


consent of the corporation to 

( Reasons of Justices Field and Harlan, for concurrence, pages 
s4O-1.) 

Sfom 5 -. & 7..Co.. 116 U. S~ 207, was a Ball Dy trust 
mortoaves to restrain thre rai iWea\ oOmmMissron trom enforcing the 
Mississippi Act of March 4, 1884 

[his case holds that the power to rule is not a power to ruin. 

(Sec page 331, middle paragraph; 335, middle; 335-6 (3, 4.) 

The last pharagraph emphatically approves the conclusion in 
the Mississippi Vazoo case, 21 A. & E. R. Cas, 6, 62 Miss. 697, in 
considerately leaving many questions open 

(See dissents of Justices Harlan and Field, 341-2, 345-0.) 


Lie re the court reps a to intertere, vo7 on the cround that it 


. . , . . 
Could not. but by alis¢c. As ! (sforv | (rf A “tA A i. =e Hl zs.. 
the Commission had | Mica al a because, until afte the com- 


mission should have Axed tniwrious rates. the court could not pre- 
sume that it would do so; and because the statute of Mississippi, 

| ‘ ‘ yyy Sey abi! ae = ~~ 
(uniike that | Niin iesota,) provided “That im ali tmaisS of cases 


’ 


“brought tor a violation of anv tariff of charges as fixed by the 


—_ 


ol 


“Commission, it might be shown in detense that such tari! 
“tixed was wujust.” 

It clearly recognized the power to arrest enforcement of inyu 
mous rates 

But, in Wabash Ry. vs. Mlinots, 118 ¢. S., $57, this Court, by Mr. 
Justice Miller, announces what the surviving members of th 
Court consi lered, and meant to enunciate, in the cases reported 
in the o4th, to the effect, that the question decided was only as 
between limitation and no limitation, between power to limit at 
all, and no power to limit in any event not the validity or fina 
itv of any particular limitation 


The Hetserman case, 63 lowa, 735, Was an action tor the re 


clamation of excessive | harves paid tor treight carrie ¢d betore 
payment 
Attorney Gencral vs. R. R. Co., 35 Ii 20, Was an informa 


tion seeking to restrain railway Companies trom) exXac ion ll) CX- 
cess of the rates prescribed by ( napte! 2/4 Ol eit \\ mconsin Law 
of 1874 

\¢ ; ; oe 4 P ‘ bos j 

\t the toot of pave 553, Ol that volume, we fina It does not 
“appeal that the Commissioners have acted in any way unde 
“the act, and the question of the validity of their powers is there 


‘‘fore not here. 


In Flock Wovs. Slate, 10 find. be a statute of Indiana had, uades 
penalties, prescribed maximum rates tor rental of telephone \ 
farmer residing tour anda half mil from the Inchanapol City 


office, and two miles of that distance outside the citv limits. ap 
plied to rent a telephone tot | a Ny! resid *Hhce ana (oon) 


nected with the city office. T hae Company otteredad him certam 


facilities At thr Statutory rate which h rerused ae then enter 
ed into contract tor: freater faciiits it amuch higher rate \t 
the end of the first quarter, he paid h nil on demand, and suit 
was thereupon brought against Hlockett, the telephom ipern 
tendent, for the statutory penalt 

This was not an action physically t mpe! future obedience 
b> ruture service, but to punish th re It «or ONC iv Cotnpen 
sation, voluntarils pata ior service ii} ic] hMerced bholdins 
( page 259), “the power of the legisiature to prescribe maximun 
“charges, plenary and complet ignoring the power of the indi 
vidu 1! to Walve sTaAtUutoy? ini el oOnstitutiona rigrint ine 
the manim “\olenti pn fit imyut Indiana court beos the 
WHOL question in if attempt. toa Liic testimon tor the tel 
phone company fheatl the statutory rate would impose serious actue- 
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wal loss, by declaring, in the close of the opinion, that the tele- 
phone company was under no duty to construct a new line or to 
maintain an old one. 

In Stone vs. VY. MW. R. Co., 62 Miss , 607, the original charter had 
specified maximum rates. <A railway commission, subsequently 
created, attempted to reduce the erisfing tariffs. The company 
brought suit to enjoin the commission. The commission demur- 
red, the Chancellor sustaimed the demurrer, held the law void, 
granted the praver of the bill; the commission appealed; the su- 
preme court reversed the decree below, and made a new decree, 
not dismissing the bill, but only modifying the injunction in accord 
with the opinion,which, on page 645 held, that ‘//ts company may 
“fir rates and collect them within the limits of tts charter, and may 
“earn all it can within those limits. . ° . The rights 
“of the company secured by its charter must be upheld and the 
‘“raileawy commission mush adbstan from any orfecference with 
“those rights © 

If a state may not reduce specified rates, authorized by a char- 
ter containing no promissory words, but only words of present un- 
qualified grant; with what reason can a state reduce, de/ow com- 
pensation reasonable in fact, rates fixed by a company under and by 
virtue of a state grant of authoritv to charge reasonable rates. 

In the one case,:the legislature informally, but in tact and law, 
defines “reasonable” by figures in the charter, and the company 
accepts such definition; in the other, the limits of the “reasona- 
ble” are left to the logic and determination of events. 


It is true that the Supreme Court of Nebraska did, in Board of 
Transportation vs. Fremoni R. Co., 22> Nebr. 313, pass upon the 
right of a commission to exercise power to fix rates. It did nof 
pronounce upon the effect or force of any specific exercise of 
power by the commission. It did nat preclude inquiry into the 
propriety of any such exercise. Upon demurrer, it determined 
solely the abstract general question of power to limit a/ all. It 
gave leave to answer for the purposes of investigation and of de- 
termination as to the right or wrong of the particuiar action of the 
commission. .\nd that Court ordered a peremptory writ to Issue 
within ten days unless the respondent should within that time 
present to the Court an answer showing compliance with the al- 
ternative writ, OR A DEFENSE UPON THE FACTS TO THE ACTION. 
(State vs. same Ry, 23 Nebr. 117 was to same etfect.) 


D3 


No more conclusive are the Georgia cases, 

Ga R.&@ B. Co. vs. Smith, 9 A. @ EB. ‘R. Cas, 385 
Tilley vs. R. Co. 5 Fed. Rep., 641. 

The latter was another case of injunction by shareholders to 
restrain obedience of the corporation tothe rate law another 
case of attempting foo much and too soon (p. 650-2). In it we 
discover that the Georgia constitution, in terms, authorized the 
Georgia Legislature to fix rates, and that in addition the laws un 
der whichthe S. F. & W. R. Co. organized constituted an toppel 
upon, a consent of the rarliray company to, the objected legisla- 
tion, equivalent to the Wisconsin constitutional reservation, ©: 
to the by-law clause of charter in the Ruggles case 


So, under the same constitution. in Ga. Rt. & B. Co. rs. Smith. 


9A. @E.R Cas., 385, no particular rate was involved, but onl 
the abstract general question of power, and the tacts and the 
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IN SUPREME COURT 


UNITED STATES. 


OCTOBER TERM.A. D., 1888. 


THE STATE OF MINNESOTA, ex. rel., 
THE RAILROAD AND WAREHOUSE 
COMMISSION OF THE STATE OF 
MINNESOTA, RE Lartor, 


Defendant in Error, 


vs. 
THE CHICAGO, MILWAUKEE & ST. 
PAUL RAILWAY COMPANY, Resp't, 


Plaintiff in Error. 


BRIEF AND CASE OF DEFENDAN 
IN ERROR UPON MOTIONS TO 
DISMISS AND AFFIRM. 


MOSES E. CLAPP, 

A. D. KEYES, 

J. M. BURLINGAME, 
Attorneys for Defendant in Error. 


Messrs. FLANDR@A, SQUIRES & 
CUTCHE®Sf—a 


Attorneys for Plaintiff in Error. 
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[N SUPREME COURL, 


THE STATE OF MINN&SOTA, EX REL, THE 
RAILROAD AND WAREHOUSE COMMISSION . 
OF THE STATE OF MINNESOTA, 


Relator, Defendant in Error, 


iN 


THE CHICAGO, MILWAUKEE & ST. PAUL 
RAILWAY COMPANY, 


Respondent, Plaintu? in Error. 


AND CASE OF DEFENDANT IN) ERROR UPON 
VOTIONS TO DISMISS ANT AFFIRM. 


BRIEF 


STATEMENT OF CASE, 


The plaintiff in error is a corporation operating a line 
of railroad in the State of Minneseta. In 1887 the Leg- 
islature of the State of Minnesota passed an act creating 
a Board of Railroad and Warehouse Commission, which 
act required common carriers to prepare a schedule of 
charges for the transportation of passengers and property 
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4 and to file the same with the commission, the commission 


being authorized to compel the carrier to change the 
same if found by them to be unreasonable and unequal, 
and in such case to inform the carrier in writing and 
recommend the tariffs to be substituted; if, upon such 
recommendation being made, a carrier fails to make such 
substitution, the commission are authorized to publish 
the tariff recommended, the law declaring it to be un- 
lawful thereafter to maintaina different rate than that 


so fixed and published. 


- 


~* 


On the 4th of August, 1887, the Railroad and Ware- 
house Commission of said State recommended a tariff to 
be substituted for the then existing tariff upon the trans- 
portation of milk by the plaintiff in error over its 
line of railroad in said State, running from Northfield 
to St. Paul. The plaintiff in error failing to adopt the 
tarriff so recommended the same was duly published by 
said Railroad and Warehouse Commission. Whereupon 
an application was made for a writ of mandamus, and an 
alternative writ issued (Exhibit A). Plaintiff in 
error made retarn (Exhibit B) alleging that the rates 
theretofore maintained were reasonable and that the 
rates recommended are unreasonable, and upon said 
return asked for an order.of reference to take testimony 
in support of said return (Exhibit D), which was re- 
fused, and upon argument the court directed that the 
writ issue as prayed for in the petition (Exhibit E). A 
motion for argument having been made and denied, 
plaintiff in error sued out its writ, assigning errors which 
appear in Exhibit F. 


ARGUMENT. 


ln the consideration of this case by the Supreme 
Court of Minnesota that Court was ealled upon to con- 
sider and pass upon the following questions: 

First—-Does the act of the Legislature in question 
confer jurisdiction upon the Supreme Court of the 
State; 

Second— Does the act in question make the act of the 
Railroad Commission in fixing rates a finality: 


Third —Could the Legislature of Minnesota, in fixing 
rates, avail itself of the instrumentality of a commission 
in the manner provided for in the aet of the Legisla- 
ture; 

Fourth— Would not the act of fixing rates as alleged 
in the petition, if carried into effect, be a taking of prop- 
erty without compensation, in violation of constitutional 
guarantees ? 

The plaintiff in error contended that the Supreme 
Court of Minnesota bad no jurisdiction in mandamus 


proceedings, and that the act in question did not confer ° 


such jurisdiction upon the Court. It was also contended 
that the act in question did not make the act of the com- 
mission in fixing rates a finality, and that the act of the 
commission under the law amounted, at the most, only 
to recommendation; and it was urged that the Legisla- 
ture could not, in fixing rates, avail itself of the instru- 
meutality of a commission; but the Supreme Court of 
Minnesota held that the act in question gave them juris- 
diction to entertain a writ of mandamus; that under the 
act the action of the commission was final, and that the 
Legislature could act through the medium of a commis- 
sion. 

None of these questions in auy manner involved any 
federal question, and it is unnecessary to cite authorities 
upon the point that this court will follow the decision 
of the Supreme Court of Minnesota upon the construc- 
tion of the law in question. 

Theonly question therefore which could be reviewed in 
this Court would be: Whether or not the action of the 
commission if carried into effect would be in violation 
of any constitutional guarantees; and we contend that 
the decision of the only federal question appearing from 
the face of the record in this case was so plainly right 
as not to require argument, and consequently this court 
can affirm the deeision of the Supreme Court of Minne- 
sota upon this motion. 


Spies vs. Tilinois, 123rd U.S... 131. 
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{2 It appears from the record in this case that the rates 
theretofore existing were regarded by the Railroad 
Commission as unreasonable and that the rates sought 
to be established by them were reassnable. Plaintiff in 
error offered to show that the rates sought to be estab- 

| lished were not reasonable, and under the terms of the 

~ law, the Court court held that that issue could not be 
| tried. It does not appear from the record that any 
claim was made that the rates sought to be established 
would amount to confiscation. The only possible ques- 

“ 13 tion was as to the reasonableness of the rates sought to 

S be established. The Court in its decision, said: “What 

might be the result if the commission failed to exercise 

an honest judgment, and it manifestly and palpably 
appeared that they had acted corruptly, we need not 
consider, for no such ease is bef re us.” 

This case, so far as it is asubject of review for this 
court, as appearing from the records, stands as though 
“J . ° > 
‘ the legislature of Minnesota had passed an act fixing 
for tue plaintiff in error a rate of two and one-half cents 
per gallon ‘or carrying milk from certain points within 
the State of Minnesota. No claim is made of protection 
under any special contract, nor is the subject of inter- 
state regulation in any manner affected. 

The only question then before this court for review in 
this case is: Whether the Legislature of Minnesota 
could fix the rate mentioned in the petition, against the 
simple allegation that such rate was unreasonable, and 
this question lias become too elementary in this court to 
warrant any extended discussion 

[t was held in Mana rs. Tlinois, 94th U. S., 113, that 
railroad companies, unless protected by their charter, 


—" 
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were subject to legislative control as to their rates of 
fare and freight,--that for protection against wrong un- 
der the form of legislative control, they must rely en- 
tirely upon the good faith of the people and the wisdom 
and impartiality of the Legislature; and such has been 
the cniform holding of this Court ever sinee: and the 


of : . . 

A doctrine that the Legislature has power to impose rea- 
sonable rates, and that the judgment of the Legislature 
z 


ame emma 8 


upon the question of what is a reasonable rate is concla- Ib 


sive, is confirmed in C.,3B.d Q. ROR.Co. rs. Lowa, G4ilh f 
S., 155.; Petk vs. Chicago, ete., Ry. Co.. Ld. 194: Ruaqales 
is, [llinois. LOS U/. S, DQ : Slone Us, Farmers Loan ae 
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Trust Company, 6th Supreme Court Reporter, 335. 

We therefore submit that our motion should be 
granted. 

MOSES E. CLAPP. 
Attorney General, 
lor Defendant in Error 
A. D. KEYES and Li 
J. M. BURLINGAME, 


Counsel. 
CASE. 
Bieioe. “A.” 


STATE OF MINNESOTA, | 
Supreme (‘ourt. \ 


The State of Minnesota. ex rel The Railroad and 


Warehouse Commission of the State of Minnesota, iS 
Relator against The Chicago, Milwaukee & St. Paul 
Railway Company, Respondent 

THE STATE OF MINNESOTA, 

To the Chicago, Milwaukee & St. Paul Railway Com- 
pany, Greeting: 

Whereas. the Railroad and Warehouse Commission of 
the State of Minnesota, by Moses KE. Clapp, the Attorney 
General of said Stete has made application to this court 
for a writ of mandamus, to compel the Chieago, Muil- I) 


wankee and St. Paul Railway Company, to comply with 
the recommendation made to said company by said com- 
mission, to change its tariff of rates on milk from the 
cities of Owatonna and [aribault, in the State of Min- 
nesota, to the cities of St. Paul and Minneapolis, in said 
State, which said tariff said commission finds to be un- 
equal and unreasonable, and to substitute therefor the 
tariff recommended by sail commission, and to adopt 
the rates declared by said commission to be equal and 
reasonable, which said application is now on file in this 
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20 court, and whereas it appears by said application, and 
we are given here to understand and be informed 
thereby: 

That the Railroad and Warehouse Commission of the 
State of Minnesota, the relator herein, is, and during all 
the time hereinafter mentioned has been, composed of 
three commissioners, consisting of Horace Austin, the 
chairman thereof, John L. Gibbs and George L Becker, 
who were each duly appointed as such by the Governor 
of said State, and who, before entering upon the duties 
of his said office, did each duly make, -ubseribe and 
file with the Secretary of State, an affidavit in the form 
prescribed by section 3 of chapter 188 of the General 
Laws of ISS5, entitled “An Act for the regulation of rail- 
road companies,” approved March oth, 1885, and who 


2 


~ 


did each, as required by said section of said act, duly 
enter into bonds, with security approved by said Gov- 
ernor, in the sum of twenty thousand dollars, conditioned 
for the faithful performance of his duties as such com- 
missioner, and who are now and during all the time 
hereinafter mentioned, have been duly appointed, qual- 
ified and acting as such commissioners. 

That E. 8S. Warner is, and during all the time herein- 
after mentioned has been, the Secretary, and A. K. 
Tiesberg is, and during all said time has been, the clerk 
of said commission, each duly appointed, qualified and 


Iw 
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acting as such. 

That said commission is empowered, authorized and 
directed by chapter 10 of the General Laws of 1887, in 
case such commission shall at any time find that any 
part of the tariffs of rates, fares, charges or classifica- 
tions, filed and published as provide! in said chapter 


+) 
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by any common carrier subject to the provisions of 
of said act, are unequal or unreasonable, to compel such 
common eatrier to change the same and adopt such rate, 
fare, charge or classification as said commission shall 
declare to be equal and reasonable, to which end said 
commission is required by the terms of said aet to in- 
form in writing such common carrier in what respect 
such tariff of rates, fares, charges or classifications are 


unequal and unreasonable, and to recommend what 
tariffs shali be substituted therefor. 

That said chapter 10 also provides thatif any com- 
mon earrier shall refuse or neglect to carry out such 
recommendation made and published by said commis- 
sion, as therein provided, such common carrier shall be 
subject to a writ of mandamus, to be issued by any 
judge of the Supreme Covrrt, upon application of the 
Commission, to compel compliance with the reeon:mend- 
ation of such a commission, and that upon the hearing 
of any application for the enforcement of any such order 
or reccommendation made by the commission, the court 
shall have jurisdiction to examine the whele matter in 
controversy, including matters of fact as well as ques- 
tions of law. 

That the Chicago, Milwaukee & St. Paul Railway 
Company is, and during all the time hereinafter men- 
tioned has been, a corporation duly organized and crea- 
ted under and by virtue of the laws of the State of Wis- 


consin, and is, and has been during all said time, a econ- . 
. . . a 
mon earrier, engaged in the transportation of property, 


wholly by railroad, from Owatonna, Faribault, Dandas, 
Northfield and Farmington, in the State of Minnesota, 
to the cities of St. Paul and Minneapolis, in the State of 
Minnesota. 

That said railway company owns and operates a line 
of railroad extending from Calmar, in the State of Lowa. 
to Le Roy. in the State of Minnesota, and from said Le 
Roy through said Owatonna and Faribault to said St. 
Paul and Minneapolis, which said line of railroad, ex- 
tending as aforesaid, from Calmar, in the State of Iowa 
to St. Paul aud Minneapolis, in the State of Minnesota, 
is commonly known and called the “Iowa & Minnesota 
Division’, and that all that part thereof which extends 
from sail Le Roy, to sail St. Paul and Minneapolis is 
wholly within the State of Minnesota. 

That the said Chicago, Milwaukee & St. Paul Railway 


Company, as such corporation, and as such common 


carrier, enjoys the right of way from said Le Roy, in the 
State of Minnesota, through said Owatonna and Fari- 
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28 bault to said cities of St. Paul and Minneapolis in pur- 
suance of the provision of Section 4, Article 10, of the 
Constitution of the State of Minnesota, and is bound to 
‘carry the mineral, agricultural and other productions or 
manufactures on equal and reasonable terms. 

That the Board-of-Trade Union of Farmington, North- 
field, Faribault and Owatonna, is, and during all the 
time hereinafter mentioned, has been an association, 
duly organized and composed of the Boards of Trade of 

armington, Northfield, Faribault and Owatonna. 

29 The said Boards-of-Trade Union, on the 22d day of 
June, 1887, made and filed with said commission, a peti- 
tion in writing, whereby said Board-of-Trade Union 
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couplained, among other things, that sail Chieago, 
Milwaukee & St. Paul Railway Company is a common 
varrier, engaged in the transportation of property wholly 
by railroad, for a carriage or shipment fro.i Owatonna, 
Faribault, Dundas, Northfield and Farmington to the 
cities of St. Paul and Minneapolis, each and all of said 
places being within the State of Minnesota, and that the 
30 charges made by said common carrier for their services 
rendered in the transportation of milk from said Owa- 
tonna, Faribault, Dundas, Northfield and Farmington to 
said cities of St. Paul and Minneapolis are unequal and 
unreasonable, and that said common carrier charges four 
cents per gallon for the transportation of milk from 
Owatonna to St. Paul and Minneapolis, and three cents 
per gallon for transporting the same from Faribault, 
Dundas, Northfield and Farmington to St. Paul and 
Minneapolis, and that sueh charges are unreasonably 
high and subject the trailic in milk between said points 
to unreasonable prejudice and disadvantage, and prayed ) 
that such rates be declared unreasonable, and that said 
common earrier be compelled to change the same and 
adopt such rates and charges as said commission should 
declare to be equal and reasonable, a certified copy of 
which said petition is hereto attached, marked “Exhibit 
A” and made a part hereof. 
That upon the making and filing of said petition, a 
statement of the charges thus made by the Boards-of- 


Trade Union aforesaid, was, on the 29th day of Jane, 
ISS7, duly forwarded by said commission to the Chicago, 
Milwaukee & St. Paul Railway Company, and said com- 
pany was on the 6th day of July, LSS7. duly called pon 
by said commission to satisfy such complaint, or answer 
the same in writing at the office of said commission at 
the Capitol in the city of St. Paul in the State of Min- 
nesota, within a reasonable time thereafter, to-wit: On 
the 13th day of July, L887, at ten o'clock in the fore- 
noon, Which said time was duly specified by said ecom- 
mission and said company duly notified thereof. That 
said common carrer did not satisfy such complaint 
within the time specified, but on the contrary made and 
filed with said commission its written answer thereto, a 
certified copy of which said answer is hereto annexed, 
marked “Exhibit B,” and made a part hereof. 

That at the time and place appointed by said commis- 
sion for the hearing of said petition, to-wit: At the office 
of said commission in the Capitol in the city of St. Paul 
in the State of Minnesota, on the 15th day of July, ISS87, 


at ten o'clock in the forenoon, the Chicago, Milwaukee ° 


& St. Paul Railway Company appeared by J. A. Clian- 
dler, its duly authorized agent in that behalf, and the 
Bourds-of-Trade Union by its attorney, A. D. Keyes, 
and the commission thereupon proceeded to investigate 
the eomplaint made by such petitioner. That an inves- 
tivation of the rates charged by said railroad company 
for their services rendered and to be rendered in the 
transportation of milk from said Owatonna, Faribault, 
Dundas, Northfield and Farmington over the said Lowa 


& Minnesota division to said eities of St. Paul and Min- °” 


neapolis was thereupon duly made by said commission, 
and sail commission upon such investigation, daly 
found that sail eommon earrier charges and * demands 
for the transportation of milk over said Lowa & Minne- 
sota division from Owatonna and Faribault in the State 
of Minnesota, to said cities of St. Paul and Minneapolis 
three cents per gallon in ten gallon cans and that such 
rates and charges for such services were and are une- 
qual and unreasonable, and duly found that the tariff of 
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portati n of mi | 
eans from said Owatonna and Faribault to said St. Pan! 
and Minneapolis is the maximum reasonable charge for 
such service and that any rate therefor in excess of said 
two and one-half cents per gallon in ten gallon cans Is 
unequal, unreasonable and excessive. 

That thre cents per enatlon, it} ten cvntlon Cans, Ix 
higher rate than is eharged tor the same distances on 
passenger trains by any express company, or by any 
other railroad COMPANY 1 the Stuite of Vinnesota e*T) 
gaged in transporting milk to St. P-al or Minneapolis. 

That two and one-half cents per gallon in ten gallon 
eans is the highest rate charged for like d 
passenger train: by eri such COM PAY. 

That the milk transported by the Chicago, Milwaukee 
& St. Paul Railway Company, over the said Lowa & Min- 
nesota division, to the cities of St. Paul and Minneapo- 
lis, large quantities of which are shipped from Fari 
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Oppressivel\ fixed ele established said rate at two anc 
and one-half cents per gallon in ten gallon eans, instead 
of the rate so established oy this respondent, and that 
the rate so fixed and established bv the said Railroad 
and War ‘house Comn iss] moot the State of Mine SOA, 
was not and is not a reasonabie, fair or just compensa- 
tion to the respondent,for the service rendered, and that 
the establishment of such rate by the sa Ratlroad and 
Warehouse Commission of the State of ‘“Linnesota, 
against the will of said respondent, was and is a pro 
tauto ta.ing of the said property of the said respoudent, 
and a deprivation of said respondent thereof, without 
ue Drow ss of law, sii violaty yt) of section l. of article 


l4. of the Constitution of the United States. and that 


the making of siil orde) by the said Rail rac ana ° 


Warehouse Comtoission on the said loth day of Ovcto- 
ber. ISS7. was a pro tanto takine aud «deprivation of the 
sald respondent of its sald pro] erty without due process 
of law, in violati tof said section of the Constitation of 
the United States, and therefore void anc of no effect, 
hourth, Ybhe said respondent, farther answering, 
Says that Minneapolis is list: nt from (Owatonna i] 
miles, from Faribault 56 miles, from Northfield 45 miles, 
and from Farmington 50 miles,-and that said several 
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places are distant from St. Paul about the same distance 
respectively, less about three miles. That on the said 
15th day of October, 1SS7, there were no other towns on 
said division of the respondent's railway engaged in the 
shipping of milk to St. Paul and Minneapolis; that the 
amount shipped froin these towns was not suflicient to 
yarrant the respondent in running a milk train or even 
a separate milk car for said business, and that the milk 
so shipped was shipped on a passenger train running 
over thirty miles an hour, and that there was no other 
train on which the same could be shipped. That the 
rate of freight fixed and established for the transporta- 
tion of said milk from said towns respectively to either 
St. Paul or Minneapolis, Was two and one-half cents per 
gallon, in ten gallon eans, from Farmington and North- 
field, and three cents per gallon, in like cans, from Fari- 
bault and Owatonna; and the respondent says that said 
rates were equal and reasonable, and that the services 
performed in the transportation of said milk on the train 
and in the manner that the same was transported, was 
and is reasonably worth the sail sums charged therefor, 
and that no person engaged in shipping said milk or re- 
ceiving the same complained that said rates were nne- 
qual, unjust or anreasonable, to the knowledge of said 
respondent; but that a certain pretended organization 
ealling itself the Boards-of-Trade-Union of Farmington, 
Northfield, Faribault and Owatonna, filed a complaint 
before said Railroad and Wareliouse Commission of the 
State of Minnesota, setting forth that the charges made 
by said respondent for the services rendered in the 
transportation of milk from said Owatonna, Faribault, 
Dundas, Northtield and Farmington to the cities of St. 
Paul and Minneapolis were unequal and unreasorable, 
and falsely alleging that this respondent charged four 
eents per gallon for the transportation of milk from 
Owatonna to St. Paul and Minneapolis, and three cents 
per gallon for transporting the same from Faribault, 
Dundas, Northfield and Farmington, and praying that 
the respondent's rates be declared unreasonable and that 
it be compelled to change the same and adopt such rates 
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and charges as said commission should deelare to be 
equal and reasonable That said Railroad and Ware- 
house Cominission of the State of Minnesota, after a 
pretended examination of said rates, assumed to find 
that the rate of three cents per gallon, in ten gallon 
cans, from Owatonna and Faribault to St. Paul and Min- 
neapolis, was unequal and unreasonable, and declared 
that a rate of two and one-half cents per gallon, in ten 
4 illon cabs, Wis ane Is air equ iI ana reasonable rate for 
such services, and said commission in their finding and 
decision further say: 

“The commission, as at present advised, approve of 
the custon and arrangement which it is informed has 
been adopted and is now in use by the Minnesota & 
Northwestern Railroad Company of collecting two and 
one-half cents per gallon for all milk transported by if 
regardless of distance; but this expression of opinion ts 
no part of the decision, notice or order in this ease.” 

But the respondent denies that said rate of three cents 
per gallon, in ten gallon cans, for the transporta ion of 
milk on a passenger train from Owatonna and Faribault 
to St. Paul and Minneapolis was or is an nnequal or an 
unreasonable rate, and farther denies that two and one- 
half cents per gallon, in ten gallon cans, was or is an 
equal or reasonable rate for such services, and it further 
expressly denies that it would he equal, reasonable or 
just in such ease to wholly ignore distance and charge 
two and one-half cents per gallon, in ten gallon cans, 
for the transportation of milk from any and all points, 
regardless of distance, and denies that a charge re- 
gardless of distance, for the transportation of any kind 
of freight on a passenger train would be reasonable, 
equal or just, or in accordance with sound and correct 
principles of ratlroading. And the said respondent 
further says, that the fixing and establishing of said 
rate of two and one-half cents per gallon, in ten galion 
cans, for transporting of milk on a passenger train 
from said towns of Owatonna and Faribault to said 
cities of St. Paul and Minaeapolis respectively, by the 
said Railroad and Warehouse Commission of the State 
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68 of Minnesota, against the will of said respondent, is in 


violation of section 11, of article 1, of the Constitution of 
the State of Minnesota, and an unjust taking and de- 
privation of the respondent of its property without due 
process of law and in violation of section 1, of article 
14, of the Constitution of the United States. 

Kifth. The said respondent, further answering, says, 
that it was the manifest intention of the said Railroad 
and Warehouse Commission of the State of Minnesota 
in fixing such rate of two and one-half cents per gallon, 
in ten gallon cans, for the transportation of milk from 
the towns of Owatonna and Faribault to St. Paul and 
Minneapolis, to compel said respondent to carry said 
milk at two and one-half cents per gallon to St. Paul 
and Minneapolis from any and all points in the said 
State of Minnesota, regardless of distance, thereby elim- 
inating the factor of distance in railroading in the com- 
putation of rates, which action is in violation of subdi- 
vision B, of section 2, of the said “Aet to regulate COolm- 
mon carriers, and creating the Railroad and Warehouse 


Commission of the State of Minnesota, and defining the 


duties of such commission relating to common earriers, ” 
approved Mareh 7, 1857, which provides that, “it shall 
be unlawful for any common carrier subject to the pro- 
visions of this act, to make or give any unequal or un- 
reasouable preference or advantage to any particular 
person, company, firm, corporation or locality, or any 
particular description of trathe in any respect whatever, 
or to subject any particular person, company, firm or 
corporation, or locality, or any particular of trathe to any 
unequal or ubreasonable prejudice or disadvantage in 
any respect whatsoever. 

That the establishment of such uniform rate, regard- 
less of distance, would be in this case a discrimination 
in favor of said town of Owatonna and against the town 
of Farmington, for the reason that said Owatonna is 
more than twice as far from St. Paul as the said town of 
Farmington, and the establishment of such a principle 
in fixing the rates for carrying milk on passenger trains, 
regardless of distance, would not only be a violation of 


but ibn contravention 


; hence distuissed 
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Londer secti mm SS, chapter 10), (;eneral Law S. LSS7, the 
determination of the Railroad and Warehouse Commis- 
SION as tO W hat are equal nnd reasonable fares and rates 
for the transportation of persons and property by a rail- 
way company is conclusive; and in proceedings by man- 


damus to compel compliance with the tariff of 


of rates re- 
commended and published by them no issue can be 
raised or inquiry hac wl that question. 

The authority thus given to the commission to ceter. 
mine, in the exercise of their discretion and jadgment, 
what are equal and reasonable rates is not a delegation 
of legislative power, 

Section 5 referred to, vests the Supreme Court (eon- 


eurrentiv with a adist{rret @ourt) with o icimal purisdiction 
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tion, and second the eoustitutionalitv of ¢ hap. 10) ( par- 


ticularly subdivisions e. f. and ve. of section S) Gen. 
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Laws LSS;, entitled An act to regulat COIMmMOn Carriers 
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and ereatine the Railroad and Warehouse Commission 
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of the State of Minnesota, and detining the duties of 
such ‘“OLTTPIILISS! ltl ering mn ro CoOMmMO C.urriers. 
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common carriers of persons or property by rallroad, or 
partly by railroad and partly by water when both are 
used under a common controi or management. 

It creates and establishes a commission to be known 
as the Railroadand Warehouse Commission of the State 
of Minnesota, aud to consist of three commissioners ap- 
pointe i by the Governor by and with the advice and 
consent of the Senate. 
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84 carrier to charge or maintain a higher or lower rate, 
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fare, charge or classification than that so fixed and pub- 
lished by said commission. 

(y.) If any common earrier, subject to the provisions 
of this act, shall neglect or refuse to publish or file its 
schedules of classifications, rates, fares or charges or 
any part thereof as provided in this section, or if any 
common carrier shall refuse or neglect to carry out such 
recommendation made and published by said commis- 
sion, such common earrier shall be subject to a writ of 
mandamus, to be fssued by any Judge of the Supreme 
Court, or of any of the Distriet Courts of this State up- 
on application of the commission, to compel compliance 
with the requirements of this section and with the ree- 
ommendation of the commission, and failure to comply 
with the requirements of said writ of mandamus shall 
be punishable as and for contempt: and the said com- 
mission as complainants, may also apply to such judge 
for a writ of injunction against such common carrier 
from receiving or transporting property of passengers 
within this state until sach cemmon carrier shall have 
complied with the requirements of this section and the 
recommendation of said commission; and for any wilful 
violation or failure to comply with sueli requirements or 
such recommendation of said commission, the court may 
aw. rd such costs, including counsel fees, by way of pen- 
alty, on the return of said writs and after due delibera- 
tion thereon, as may be just. 


I. 


In construing this act the fist question that presents 
itself is as to our jurisdiction. 

As the law stood at the time of the passage of the act, 
the district court had exclusive original jurisdiction in 
all cases of mandamus except when the writ is to be di- 
rected to a district courtor a judge thereof in his official 
capacity, in which case the Supreme Court had exclusive 
original jurisdiction, and all issues of fact in any man- 
damus proceeding were triable in the district court by a 
jury as in an ordinary civil action. 
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Gen. St. 1878, Ch. 80, See. 12. Gen. Laws iss, 
Ch. 40, Slate vs. Burr, 28) Minn. 40; State es 
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Does subd. g. of section S above cited vest the Snu- 
preme Court with original jurisdiction of the proceed- 
ings in mandamus therein, provided for to compel com- 
pliance with the requirements of the act? 

it must be admitted that the language of the act 1s 
vague and its meaning obscure. The framer of the bill 
evidently was not sufficteutly familiar with the practice 
In mandamus to express himself in apt terms. Lf the 
language was to be construed with technical strictness, 
it might be difficult to give to it any effect whatever 
But legislative enactments are not to be defeated on ae- 
eount of mistakes, omissions or inacuracies of languave 
any more than other writings provided the intention of 
the legislature can be ascertained from the whole aet. 

In construing a statute, we must assume, if its !an- 
guage will admit, that the legislature intended to set 


within its ecoustitutional power Vie must also, if Pos. ‘ 


sible, so construe the language as to make it effectual. 
To construe this act as meaning that the Judge shall 
aS amere ministerial officer, issue the writ without any 
hearing or ju ficial determination by the court, asa sort 
of execution to enforee the orders of the commission 
would be to hold the act nuconstitational or in such 
a case the functions required of the judge would be only 
executive or tatnisterial, not jadicial or pertaining to 
the exereise by his court of its judicial powers. OF 
COUTTS it is not iv the power of the legislature te mn 
pose any such duties upon him. This construction 
must therefore be rejected. If it means that a judge of 
this Supreme Court is not only to allow the alternative 
writ but to hear and determine whether a peremptory 
writ shall issue it! which case he would act asa eourt) 
it would be also unconstitutional. The Supreme Court 
consists of five judges and can exercise its judicial 
functions only when a quorum is present. Again if the 
act meaus that the judge of the Supreme Court shall! 
issue the writ and make it returnable in the district 
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92 court, which alone should have jurisdiction to hear and 
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determine the proceedings, it would be obnoxious to the 
objection that it would vest in him powers and impose 
on him duties belonging to the iudges of the District 
Court. Moreover such a practice even if allowable, 
would be at ones both useless and without precedent. 

The only remaining interpretation that ean be sug- 
vested, and the only one that will make the language of 
the act effec ual, is that a judge of the Supreme Court 
or of the District Court may issue (Or cause to be is- 
sued) the writ returnable into his own court, to bring 
the matter before it for hearing and determination. In 
short that the intention of the aet was to give the dis- 
trict and supreme court concurrent original jurisdiction 
of all proceedings in mandamus provided for in subd. g. 
of Seetion S of the Act to com pel complhiane » with its 
provisions. This constraction is supported and strenght- 
ened by the last clause of the section winch provides 
that “for any wilful violation or failure to comply with 
such requirements or such recommendations of said 
commission, the Cours may award such eosts including 
eousel fees by way of penalty on the return of aardierils, 
and afier duc delibe ration thereon as be pust.” 

This last is in our opinion the only reasonable or per- 
missible coustruction of the aet. What the practice 
would be in case the respondents return made an issue 
of fact, we need not now inquire. As will be seen here- 
after the law neither contempiates nor permits any issue 
as to the equality or reasonableness of the rates recom- 
meuded by the commission, and aside from this the re- 
spondent tenders no issue of fact. Its whole defence 
rests in questions of law. ‘There was no fact for it to 
traverse except its violation of the law. If the statute 
is valid it was bound to obey it, and if it is not obeying 
it there is no issue of fact to try. 


IT. 


The next and only remaining question that arises on 
the co struction of the act is as to the nature and extent 
of the powers granted to the commission in the matter 
of fixing rates. It seems to us that. if language means 


anything, itis perfectly evident that the expressed in- 4 


tention of the legislature is that the rates recommended 
and published by the commission (assuming that they 
have proceeded in the manner pointed out by the act) 
should be, not simply advisory, nor merely prdincd faer 
equal and reasonable but final and conelusive as to what 
are. lawful or equal and reasonable charges: that in pro- 
ceedings te compel compliance with the rates thas pub- 
lishect the law neither C ntemplates bheor allow att IsSue 


to bye mace ar Inquiry lial is Te their equality supe ret 


e » ; . . * ‘ 
sonableness in fact. Under the provisions of the act the’ 


rates thus published are the only ones that are lawful, 
and therefore in contemplation of law, the only ones that 
are equal and reasonable, and hence in proceedings like 
the present, there is as said before no faet to traverse 
except the violation of the law in refusing ¢ Hnpliance 
Indeed 


the language of the act is so plain on that point that ar- 


with the recommendations of the commission. 


eumient can nda nothing to its force. 

It Is significant however, i} the connection that while 
the other portions of the act are masinily copied Prov the 
“interstate commerce act — in Which the Interstate com- 
merce Commission is not given any authority to fix rates 
(its netion being merely alvisory and the provisions of 
the net being only enforce subli yy jucheial procecdi ngs, it 
Which the reports and findings of the commission in cer- 
tain cases are made merely prow facie evidence of the 
facts thy. rein stated } 

Subdivision 6. aid f. of section S.amcl so much of sub- 
division a. of the same section of our act as relates to 
compelling compliance with the schedules of rates 
recommended by the comission, are entirely new, not 
heig founsl 1) thir net of (Congress The Incorporation 
of this new matter must have been for a purpose, and 
that purpose clearly was to clothe the commission with 
full power to cletermine, In each particular CUS, wliat 
Were equal anil reasonable rates, and to make their de. 
termination on that question fitieal anal conclusive 

There are a number of other subjects, such as the 


management of railroads affecting the conventence and 
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100 safety of traftic and travel, damage resulting to individ- 
uals or localities from unjust discriminations or extor- 
tionate charges which are the subjects of investigation 
by the commission, and their reports made by subse- 
quent sections the basis of actions in court in which the 
findings of the commission are merely proud /acie evi- 
dence of the matters therein stated. But these in no 
way relate to the matter of fixing general schedules of 
rates which is fully and exclusively provided for in see- 
tion 8S which, upon that subject, is complete in itself. In- 

101 deed if the actiorof the commission upon that matter is 
not conclusive it amounts to nothing, for nowhere im the 
act is there anything making it prova facie evidence of 
what is equal and reasonable, should «a judicial investi- 
vation of that question be permitted. 

What might be the result if the commission failed to 
exercise an honest judgment, and it manifestly and pal- 
pably appeared that they had acted corruptly, we need 
not consider, for no such case is now before ns. 


IL. 


This brings us to the question of the validity of the 
act, that is the authority of the legislature to confer 
such powers upon this commission. That the legislature 
itself has the power to regulate railroad charges is now 
too well settled to require either argument or citation of 
authority. The history of the contest over this question 
is still fresh in the minds of all. Railways had become 
practically the public highway system of the country. 
The situation was anomalous, being the first instance in 

103 history where a public highway system was at the same 
time owned by private parties and exclusively used by 
those who owned it. This condition of things, empha- 
sized by the reckless railway management of fifteen 


102 


years ago, led to legislation assuming to regulate and 
limit railway charges for the transportation of persons 
and property. itntrenched behind the doctrine that a 
charter is a contract the railroad companies denied the 
power of the legislatures to do this, claiming the right 
to charge what they pleased for their services subject 
only to the common law rule that these charges should 


27 
be, in .themselves, reasonable, and this, they clained, 
was a question for judicial and not legislative determim- 
ation. The dispute was submitted to the arbitrament of 
the courts The decisions in the so-called “(rranger 
enses over eleven years ago resultect in A complete vic. 
tory for the right of legislative control. [t was then 
held that rathway companies, being incorporated as com- 
mou carriers for hire, and given extraordinary powers 
aud special rights andl privileges in order that they 
might better serve the public, were engaged in a publie 
employment affecting the public interest and therefore, 
tnless protected by their charters, were subject to legr- 
islative control as to their rates of fare and freight, that 
for protection against wrong under the form of legisla- 
tive regulation, they must rely entirely upon the good 
faith of the people and the wisdom and impartiality of 
the legislature. 


See “Crranger Causes. 94 U. &. 22:35. 187. 


The result was so different from the preconceived 
ideas of the railway companies that they were slow to 
realize the full import of these decisions and sometimes 
reluctant to accept the situation. Judging from their 
arguments it would seem that even the eminent counsel 
for the respondent in this case are mot \ et Fully recol- 
ciled to the result. 

But we know of no decision of any court, State on 
Federal, in which the doctrine of the eases referred to 
has been modiied, denied, or over-ruled, and it must 
now be accepted as a settled fundamental principal in 
American constitutional law. tu facet it was settled in 
the only way that any such question can be permanently 
settled, viz. in accordance with public policy and public 
necessity, for no modern civilized community could long 
endure that their publie highway s\ stem should be in the 
nneontrolled exclusive use of private owners. The only 
alt ‘rhative Wiis either governmental regulation or (tfov- 
ernmental ownership of the roads. 

It is imsisted, however, that while the legislature 
might authorize a comission to recommend rates and 


might declare that the rates so recommended should be 
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108 prima facie evidence of what is equal and reasonable, 
yet it is not within its power to set up a commission 
whose judgment or determination as to what is reason- 
able should be final and conclusive; that this is a jad- 
icial question which cau ouly be determined by the 
courts; that the railway company has a right to contro- 
vert before a court the reasonableness of the rates fixed 
by the commission; that if absolute power to fix rates be 
given to such a body it ay be abused to the extent of 


practical confiscation and depriving the companies of 


1¢\¢ Sy acta 
LOD their property without due process of law. This 
arguinent is not a new one It as the same 


that was advanced fifteen years ago against the 
right of the legislature itself to regulate rates, and if it 
Is sound, it would apply with equal force to either case. 
The power might be abused by the legislature as well as 
by a commission. but the liability of a power to abuse 
is ho argument against its existence, and should the leg- 
islature directly fix rates, the railway company would 
no more have its day in court or a judicial cdetermina- 
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tion of their reasonableness than if fixed by a commis- 
sion. This argument was met and fully answered in 
the decision of the “Granger Cases” already referred 
to. Its falacy consists in failing to distinguish a case 
like the present from one of mere private contract, in 
which the public has no interest. In the latter, the 
reasonableness of a charge for services must be judic- 
ially ascertained because the legislature has no contro! 
over the contract. But a railway company engaged as a 
&@ common carrier is engaged in a public employment, 


111 


affecting a public interest. Lt has received special rights 
and privileges from the state whereby it enjoys certain 
advantages over others. Submission. to regulation of 
its compensation by the state in the exercise of its police 
power may be said to be an implied condition of the 
grant, and the state in exercising this power only deter- 
Inines the conditions upon whieh the grant shall be en- 
joyed. The controlling faet is the right to regulate at 
all. This bein: conceded it is immaterial, so far as con- 
cerns the question now under consideration whether the 
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legislature fixes the rate directly or does it indirectly 112 


through a commission. 

This brings us to the only remaining question in the 
CASE, 

It is contended that the power to regulate rates (if it 
exists at all) is legislative. and therefore the aet is void 
because it delegates legislative power to a commission. 
Phis is real y the most important question in the case. 

The eonstitution of the State vests all legislative 
power ina legislature cousisting of a senate and house of 
representatives.  [t is of course one of the settled max. 
ims tp constitutional law that the power conferred upon 
the lesislature to make laws cannot be delegated by that 
department to any other body. Where the sovereign 
power of the State has located the aathority, it must re- 
main. The department to whose judgment and wisdom 
this high prerogative has been entrusted eannot relieve 
itself of the responsibility by choosing other agencies 
and substituting their judgment and wisdom for its 
OWT. 

As was snicd by this court in Stale rs. bound, uo” Minn. 
551-2, “It is a principal not questioned that, except 
where authorized by the constitution, as in respect to 
municipalities, the legislature cannot delegate legisintive 
power, cannot confer On any by why OF person the purWwer 
to determine what shall be the law. The legislature 
only must determine what it shall be” “In enneting a 
law the lecishiture must pass on two things, first. on tts 
tuthoritv to make the enactment, second, on the expedi- 
PHC of the enactment. It cannot refer either of these 
questions to the cleetsion of apy one else.” But it is 
also true that itis often difficult to diseriminate in) par 
tieular eases between what is properly legislative and 
whatis or may be executive or administrative duty. The 
authority which makes the laws has large diseretion in 
determining the means through which they shall be ex- 
ecated: and the performance of many dnties which they 
may provide for by law they may refer to some minis- 
terial officer specially named for the duty. 

Cooly Const, Law 144. 
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It is not every grant of powers involving the exercise 
of diseretion and judg ent to executive or administra- 
tive officers that amounts to a delegation of legislative 
power. The ditference between the departments ulh- 
doubtedly is that the legislative makes, the executive 
executes, and the judiciary construes the law; but the 
maker of the law may commit something to the disere- 
tion of the other departments; and the precise boundary 
of this power is a subject of delieate and diffieult en- 
quiry into which acourt will not necessarily enter. 
Weymon vs. Southard, 10 Wheat. 46. The prineiple is 
repeatedly recognized by all courts that the legislature 
may authorize others to do things, which it might prop- 
erly, but cannot conveniently or advantageously do it- 
self. All laws are carried into execution by ofheers ap- 
pointed for the purpose, some with more, others with 
less, but all clothed with power sufficient for the efh- 
cient execution of the law. These powers often neces- 
sarily involve ina large degree the exercise of discretion 
and judyment, even to the extent of investigating and 
determining the facts and acting upon and in accordance 
with the facts as thus found. In faet this must be so if 
the legislature is to be permitted effectually to exercise 
its constitutional powers. 

lf this was not permissible, the wheels of government 
would often be blocked and the sovereign state find it- 
self helplessly entaugled in the meshes of its own con- 
stitution. | 

The statute books are full of legislation granting to 
otheers large discretiovary powers in the execution of 
laws, the validity of which has never been successfully 
assailed. 

We might mention, as examples of ‘this, the grant of 
power to courts to adopt rules governing their own prac- 
tice and Process, the power viven to boards for the con- 
trol of public institutions, to make contracts, to fix pri- 
ces, and adopt rules reasonably adapted to carry out the 
purpose of their creation. 

The power of taxation is legislative, but this does not 
require the legislature itself to assess the value of each 


mans property or determine his share of the tax 


The exyercise of t he pol ee power tl ree ui ice pp ‘Tsaclis | 20 
who follow certam oceupations to obtamn i heense is 
levislative. But nothing ts more common than to dele- 
vate to certaln officers or be cis the power fo ascertain 
mal determine whether Perso nave the proper cpuualifi- 
eations as to learning, skill or moral character. and to 
grant to refuse a leense according as they may find the 
factto be 

The difference between the power to say what the 
law shall be and the power to adopt rules and regula 
tions or to Investigate and determine the facts in order Lz] 
fo Carry into effect ft law alrendl passed is apparent. 
The true distinetion is between the delegation of powe 
to make the law, which necessar ly tuvolves a diseretion 
as to what it shall be and the conferring an authority or 
liscretion to be exercised under and in pursuance of the 
law. 


C‘yian. ig fe (‘o. es Clinton Co. 1 Ohio St. 77. Ss 


[t seems to us that the authoriry and discretion con- 


oe) 
ferred tL ponl this commission is of the latter kind The = 
legislature enacts that all freight rates and passenger 
fares should be just and reasonable. It had the un- 
doubted power to fix these rates at whater it decmed 
equal and reasonable. Bat what are equal and reason- 
able rates is tH question depencine thpronh an iritinite ane 
ever changing variety of circumstances. What bbay be 
such Coli cote ron cor for (oije dese} iption of trathe. iay 
het be such Cp or for atothey W hic are reasounble (olie 
tomth may met beso the next. For a popula lestista- 125 


ture, that meets only once in two years, and then only 
for sixty La =, to artery tT to Hy rates would resuit only 
In the most ill-advised and haphazzard aetion, produac- 
tive of the grentest Inconvenlience and injustice alike to 
the railways ancl the public lf such a powel is to he 
exercised at all it ean only be satisfactorily done by a 
board ore OPTEDISSLON, (° mustantly in eSSION. Whose time 
is exclusively given to the sabject, and who, after in- 
vestigation of the facts can fix rates with reference to 


the peculiar circumstances of each road and each par- 
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ticular kind of business, and who can change or modify 
these rates to suit the ever varying conditions of traffic. 
If experience has proved anything iu the so-called 
railway problem, it is that mere abstraet laws against 
unequal or unreasonable railway charges are of little or 
noavall. Hence modern legislation has usually taken the 
form of creating boards of commissioners entrusted with 
general supervision over railroads. Almost all eflicient 
legislation on the subject is under such commissions, vest- 
ed with discretionary administrative powers more or less 
extensive. Our legislature has gone x step further than 
most others, ant vested our commission with full power 
to determine what rates are equal and reasonable in 
each particular case. Whether this was wise or not is 
not for us to say, but in doing so we cannot see that they 
have transcended their constitutional authority. They 
have not delegated to the commission any authority or 
discretion as to what the law shall be, which would not 
be allowable, but have merely conferred upon it an anu- 
thority and diseretion to be exercised in the exeeution 
of the law, and ander and tn pursuanee of it, whieh is 
entirely permissable. The legislature itself has passed 
Upon the expediency of the law and what it shall be. 
The colMinission is entrusted with no author ity or dis- 


eretion upon these questions. ‘ It can neither make or 


unimake a single provision of law. It is merely charged 
with the administration of the law and with no other 
power. Whether the charges of a railway In any par- 
ticular ense are or are nol equal anil rensonable IS il fact 


left by the law for them to determine 

If the commission find them unequal and unreasona- 
ble and declare other rates to be equal and reasonable, 
the law itself deelares the former unlawful anil nllows 
the railway company to charge only the latter. 

Authorities precisely in point on this question are few. 
We are referred To ho Case where the rant of such iiul- 
thority and discretion to a board or commission has heen 
held invalid as a delevation of legislative power, but on 
the contrary numerous cases can be found in which the 
valicits of Hets eonfert re stinilar powers has beer slls- 
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THE STATE OF MINNESOTA, { X® 1113. 
ex rel... THE RAILROAD AND 
WAREHOUSE COMMISSION 
OF THE STATE OF MINNE. 
SOTA. | 


Defendant in Error. } 


ERROR TO THE SUPREME COURT OF THE STATE OF 
MINNESOTA. 


COPY OF TARE GENERAL LAW OF MINNESOTA AUTHORIZING THE INCOR* 
PORATION OF RAILROAD COMPANTES. 
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IN THE 
Supreme Court of the United States. 


OCTOBER TERM, 1889. 


THE MINNEAPOLIS EASTERN ) 
RAILWAY COMPANY, | 
Plaintiff in Error, | 


Vs, 
THE STATE OF MINNEsOTA, | X® 1113: 
ex rel.. THE RAILROAD AND 
WAREHOUSE COMMISSION 
OF THE STATE OF MINNE. 
SOTA. 
Defendant in Hrror. | 


ERROR TO THE SUPREME COURT OF THE STATE OF 
MINNESOTA, 


COPY OF THE GENERAL LAW OF MINNESOTA AUTHORIZING THE INCOR- 
PORATION OF RATLROAD COMPANIES. 


Chap. 34. 
TITLE I. 
CORPORATIONS EMPOWERED TO TAKE PRIVATE PROP- 
ERTY FOR PUBLIC USES. 
Section 1. Who may be incorporated as Railiway 
Company, etc.:: Any number of persons, not less than 
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works of internal improvement which require the 
taking of private property or any easement therein. 
Ane that any citizens of the United States. not less 
than nine in number. being the owne) or owners of 
any railroad within this State now or hereafter. act 
nally constructed for public nse in the conveyance 
of persons or property, or organized for the purpose 
of maintaining and operating, under lease or con 
tract. a railroad constructed for like public nses, 
may, by making and filing articles of association as 
authorized. by this act. aequire and enjoy the rights, 
privileges and franchises granted by this act, and 
mav, bv filing in the office of the Secretary of State 
a resolution of sueh corporation of its intent to con- 
struet or operate any branch line, become empow 
ered to so construct and operate the same in connec 
tion with such main line. subject to the pre ‘ysions of 
this act and the general laws of this State. That 
anv such railroad corporation to be organized under 
this net may erect and maintain lines of telegraph 
along or over its lines of railroad, and charge a 
rensonable compensation lor transmitting messales 
over the snme 

See. 9 irfiel: sofincorporation —filingand record . 
They shall organize by adopting and signing articles 
of incorporation, which shall be recorded in the othce 
of the register of deeds of the county where the prin 
eipal place of business is to be, and also in the office 
of the Secretary of State, in books kept for such pur. 
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be subject. 

Fisth.—The names of places of residence of thi 
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publication under this chapter; and upon hling an 
affidavit of proot of sneh publication, in the office of 
the Secretary of State. the persons named in sneh 
articles shal] therenpon hecome a corporation, with 
the anthority and powers in this chapter provided 
and intended 

ser 4 When neor poration 18 completed amend 
ment of articles When articles are hled, recorded 
and pnblished as aforesaid, the persons named as cor 
porators therein heeome ‘1 bod corporate, and Aare 
authorized to proceed to carry into effect the objects 
et forth in said articles in accordance with the pro 
visions of this title, and shall have perpetual sue 
FPSSION, sne and he sned by its eorporate name, have 
a2common seal, whieh it mav alter at pleasure, may 
render the interest of its stockholders transferable. 
establish by-laws. and make all rnles and regula 
tions deemed expedient for the management of its 
affairs, in accordance with law. and not incompatible 
with an honest purpose; and whenever, after the 


adoption. filing. pubhication. and recording of the 


articles yf Incorporation. as pros ided for in section 
three of said chapter. and the ereation thereby of a 
hod corporate, the sald corporation SS) created shall’ 
resolve Te) alter. modify OO] change any ot its articles 
of Ineorporation. such corporation may, by resoln- 
hon duly passed at any regula meeting of the 
directors thereof. adopt a new article o) articles, al 

tering. modifving or changing anv of the original] 
articles of Incorporation: provided, such alteration. 
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any time be subject, and the number and amount ot 
the shares of its capital stock; and provided further. 


that no such new and amended articles of Lncorpol 
non shall be operative or valid to alter, modify or 


change such original articles of Incorporation until 
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title, and refile the same with the Secretary of State, 
as herein provided, and thereafter, without any other 
act or ceremony, shall become entitled to all rights, 
benefits and privileges conferred herein; and all 
grants, transfers and conveyances by the State or 
any citizen or corporation to. any such corporation 
heretofore made are hereby confirmed unto such cor- 
poration, and shall, upon the filing of their articles 
under this title, be deemed to accrue and enure to 
the benefit of such corporation as thus organized, 
without any other act or ceremony whatever. 


Norre.—Sections 13 to 41, inelusive, relate only to 
proceedings for the condemnation of property for 
theuse of the corporations, and are therefore omitted. 


Sec. 42 (Sec. 28). Telegraph companies—use of 
public reads. Any telegraph corporation organized 
under this title has power and right to use the pub- 
lic roads and highways in this State, on the line of 
their route, for the purpose of erecting posts or 
poles on or along the same, to sustain the wires or 
fixtures; provided, that the same shall be so located 


as in no way to interfere with the safety or conven- 


ience of ordinary travel on or over the said roads or 
highways. 

Sec. 43. Right of way over State lands. Thata 
right of way is hereby granted over any swamp, 
school, internal improvement or agricultural college 
lands held by the State to any railroad company 
proposing to construct, or that has constructed, a 
railroad over or upon the same, on the conditions 
and terms herein provided. 

sec. 44. Same amount of land to be taken. Such 
right of way may be fifty feet in width on each side 


) 


of the center line of the main track, except when a 
greater width is necessary to protect the track against 
snow drifts, and in such case a width not exceeding 
one hundred feet in addition may be taken, subject 
to the approval of the governor as to the width to 
be taken. 

Sec. 45. Same, valuation of land taken—payment. 
Any company desiring such right of way shall 
furnish to the governor a plat showing the line of the 
road, and the right of way proposed to be taken. 
with a caleulation of the acres contained therein; 
and on payment to the treasurer of the State a sum 
per acre equal to the appraised value of said land, 
if the same has been appraised, or, if not appraised, 
at such rate as the governor and commissioner of the 
State land office shall consider a fair appraisal there- 
of, but not at a less rate than that fixed by the con 
stitution of the State, and upon such payment being 
made, the governor shall execute to such railroad 
company such deed or instrument in writing as shall 
convey to the said railroad company, its successors 
and assigns, the use of such right of way over and 
upon such land, so long asit shall be used and ocen- 
pied for railroed purposes. 

Sec. 46. Same—disposul of money paid. The funds 
so paid shall be credited (to) the proper fund to 
which said lands belong. 

Sec. 47. (Sec. 29). Righ ffouse h igh way for rail. 


road purposes, how obtained If it becomes neces- 


sary, in the location of any part of a railroad, to 


occupy any road, street, alley, or public way, or any 
part thereof, it shall be competent for the municipal 
orother corporationor public officer,or public authori- 
ties. owning or having charge thereof, and the rail- 
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road company to agree upon the manner and upon 
the terms and conditions upon which the same may 
be used or occupied; or such company may appro- 
priate so much of the same as may be necessary for 
the purposes of said road, in the same manner and 
upon the same terms, as is herein provided, for the 
appropriation of the property of individuals. 

Sec. 48. Sale, etc., of public land to railroad com- 
pany by city or town authorities. The common coun- 
cil, board of aldermen, trustees, commissioners, or 
other corporate authorities of any city, town, village, 
or other municipal corporation, are hereby author- 
ized and empowered to grant, sell, convey, or lease 
any public grounds or place within their respective 
corporate limits, to any railroad corporation, sub- 
ject, nevertheless, to all the rights of the original 
proprietors of such public grounds. 

NoTE.—Sections from 49 to 51, inclusive, relate 
solely to water power companies, and are omitted. 

Sec. 52. Railroad bridges adupted to other travel— 
tolls counties and towns not reliable for repairs. That 
any railroad company of this State may so construct 


its bridges as to answer the ordinary purposes of: 


travel and business, as well as for railroad purposes; 
and any company that shall so construct its bridge 
is hereby authorized to demand and receive such 
rates of toll for the passing of individuals, vehicles 
of all kinds, or animals, as said company may 
demand, subject to the approval of the county com- 
missioners of the county or counties in which such 
bridge is erected: Prorided, That such rates of toll 
shall be uniform, shall be printed or painted and 
kept conspicuous by being posted in or near the toll- 
house of such bridge: and provided further that such 
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rates of toll may be revised and changed the first 
week of each year, and that said company may com- 
pound or bargain with any person or party for the 
use of such bridge or bridges by the month, quarter, 
or year: Provided, also, that no railroad company 
shall receive toll upon any such bridge if erected 
within one mile of any toll-bridge previously con- 
structed over the same stream or river by any incor 
porated bridge company: Prorided, further, that 
the town or towns, county or counties, in which such 
bridge or bridges may be erected, shall not be liable 
to pay any of the cost of constructing or repairing 
such bridge or bridges, or the immediate approaches 
thereto. 

Sec. 53. Signs to be erected at public road crossings. 
Every corporation organized under this title shall 
erect, at all points where their road crosses any pub- 
lic road, at a sufficient elevation from such publie 
road to admit of a free passage of vehicles of every 
kind, a sign, with large and distinct letters placed 
thereon, to give notice of the proximity of the rail- 
road, and warn persons of the necessity of looking 
out for the cars: and any company neglecting or re- 
fusing to erect such sign shall be liable in damages 
for all injuries occurring to persons or property from 
such neglect or refusal: and each railroad company 
shall fence its roads with a good substantial fence, 
under such rules as the county commissioners of the 
several counties through which the same may run 
prescribe. 


Notr.—Sections 54 and 59, inclusive, relate solely 
to fences and cattle guards, and are omitted. 
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Sec. 60. Damage for fire caused by engines, etc— 
evidence of negligence. All railroad companies or 
corporations operating or running cars or steam en- _ 
gines over roads in this State shall be lable to any 
party aggrieved for all damage caused by fire being 
scattered or thrown from said cars or engines, with- 
out the owner or owners of the property so damaged 
being required to show defect in their engines or 
negligence on the part of their employees; but the 
ts fact of such fire being so scattered or thrown shall be . 
construed by all courts having jurisdiction as prima 
Jacia evidence of such negligence or defect; provided, 
that the said railroad corporation may show, upon 
the trial of any action, that said damage arose from 
the default or negligence of the party injured. 


Sec. 61. (Sec. 84.) Zrains fo stop at stations and atti, 


crossings. Every railroad corporation organized un- 
der this title shall cause all its trains of cars for pas- 
sengers to stop upon each arrival at a station adver- 
tised by such corporation as a station for receiving 
passengers upon such trains, at least one minute ; 
and also cause all its trains of’ cars to entirely stop ” 
not more than sixty rods and not less than ten rods, 
before each arrival at the crossing of any other rail- 
road ; and every corporation, and every person in the . 
employment of such corporation, that violates, or 
causes or permits to be violated, the provisions of 
this section, is liable to a forfeiture of not more than 
one hundred dollars, nor less than twenty dollars, to 
be recovered in a civil action before any justice of 
the peace of the county in which such violation oc- 
| curs, upon the complaint of any person, one-half to 
go to the complainant and the remainder to the use 
of common schools in the county; and such company 
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is further liable in the full amount of damages done 
to property or person in consequence of any neglect 
on the »art of its agents or employes to comply with 
the requirements of this section ; and in all cases in 
which a forfeiture occurs under the provisions of this 
section, the company whose agents cause or permit 
such violation shall be liable for the amount of such 
forfeiture, and in all cases the conductor upon such 
train shall be held prima facie to have caused the 
violation which may occur upon the train in his 
charge. 

Sec. 62. Transfer of Passengers and haqqage at 
crossings. When railroads within this State inter- 
sect or cross each other, and either road has a regu- 
lar or permanent station, and passenger trains are 
due at the same hour, the train first arriving shall 
wait for the arrival of the other, if it comes within 
five minutes; and each of such roads shall afford 
suitable opportunities for passengers desiring it to 
change with their baggage from one train to the 
other; and the superintendent, conductor and engi- 
neer of the railroad violating the provisions of this 
act, who shall knowingly or willingly cause or per- 
mit the train to pass intersection or a crossing with 
another railroad, without affording the opportunity 
for change of passengers with their baggage, as 
aforesaid, shail, upon conviction thereof, be deemed 
guilty of a misdemeanor, and shall be subject to a 
fine of not less than five hundred dollars for each 
and every offence. 

Sec. 63. RATES OF TARIFF FOR FREIGHT AND PAS- 
SENGERS. That ht railroad compa Huy or cor poration, 
Organize dunder thetitleto which this is an amend- 


ment, may charge and receive, for the transporta- 
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Sec. 60. Damage for fire caused by engines, etc— 
evidence of negligence. All railroad companies or 
corporations operating or running cars or steam en- = 
gines over roads in this State shall be lable to any 
party aggrieved for all damage caused by fire being 
scattered or thrown from said ears or engines, with- 
out the owner or owners of the property so damaged 
being required to show defect in their engines or 


negligence on the part of their employees ; but the 
4. fact of such fire being so scattered or thrown shall be ® 

construed by all courts having jurisdiction as prima 
Jacia evidence of such negligence or defect; provided, 

that the said railroad corporation may show, upon 

the trial of any action, that said damage arose from 

the default or negligence of the party injured. 

Sec. 61. (Sec. 34.) Zrains to stop at stations and ati 

crossings. Every railroad corporation organized un- 

der this title shall cause all its trains of cars for pas- 

sengers to stop upon each arrival at a station adver- 

tised by such corporation as a station for receiving 

passengers upon such trains, at least one minute ; 

and also cause all its trains of cars to entirely stop ” 
not more than sixty rods and not less than ten rods, 

before each arrival at the crossing of any other rail- 

road ; and every corporation, and every person in the : 

employment of such corporation, that violates, or 

‘auses or permits to be violated, the provisions of 

this section, is liable to a forfeiture of not more than 


one hundred dollars, nor less than twenty dollars, to 
be recovered in a civil action before any justice of 


the peace of the county in which such violation oc- 


| curs, upon the complaint of any person, one-half to 
go to the complainant and the remainder to the use 
of common schools in the county; and such company 
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is further liable in the full amount of damages done 
to property or person in consequence of any neglect 
on the part of its agents or employes to comply with 
the requirements of this section ; and in all cases in 
which a forfeiture occurs under the provisions of this 
section, the company whose agents cause or permit 
such violation shall be liable for the amount of such 
forfeiture, and in all cases the conductor upon such 
train shall be held prima facie to have caused the 
violation which may occur upon the train in his 
charge. 

Sec. 62. TZ'ransfer of passengers and haqqag at 
crossings. When railroads within this State inter- 
sect or cross each other, and either road has a regu- 
lar or permanent station, and passenger trains are 


due at the same hour, the train first arriving shall 


wait for the arrival of the other, if it comes within 
five minutes; and each of such roads shall afford 
suitable opportunities for passengers desiring it to 
change with their baggage from one train to the 
other; and the superintendent, conductor and engi- 
neer of the railroad violating the provisions of this 
act, who shall Knowingly or willingly cause or per- 
mit the train to pass intersection or a crossing with 
another railroad, without affording the opportunity 
for change of passengers with their baggage, as 
aforesaid. shail, npon conviction thereof, be deemed 
guilty of a misdemeanor, and shall be subject to a 
tine of not less than five hundred dollars for each 
and every offence. 

Sec. 63. RATES OF TARIFF FOR FREIGHT AND PAS- 
SENGERS. That Cnty railroad COM PAahyYy Or cor poration, 
organize dunder thetitleto which this is an amend- 


ment, may charge aud receive, for the transporta- 
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tion of passengers and freight on their road, such 
reasonable rate as may be from time to time fired by 
said corporation or prescribed by law. 

Notrre.—Section 64 relates only to elevator charges, 
and is omitted. 

Sections 65, 66, 67, and 68, relate only to the con- 
solidation of railroad companies, and are omitted. 

Sec. 69. (See. 39.) Aid by railroad company in 
construction of connecting roads. Any railroad cor- 
poration heretofore or hereafter incorporated, 
whether under the provisions of this title or by 
special charter, may at any time, and by means of 
subseription to the capital of any other corporation, 
or otherwise, aid such corporation in the construc- 
tion of its railroad, for the purpose of forming a 
cornection of said last mentioned road with the road 
owned by the corporation furnishing said aid; or 
any railroad corporation may lease or purchase any 
part or all of any railroad constructed by any other 
corporation whose lines.of road are continuous or con- 
nected with its own, upon such terms and conditions 
as may be agreed on; or any two or more railroad 
corporations whose lines are so connected enter into 
any arrangement for their common benefit, consistent 
with and calculated to promote the objects for which 
they were created; provided, that no such aid shall 
be furnished, nor any purchase, lease or arrangement 
perfected, until a meeting of the stockholders of each 
of said corporations has been called by the directors 
thereof, at such time and place, and in such manner 
as they shall designate and the stockholders of at 
least two-thirds of the stock of such corporation 
represented at such meeting in person or by proxy, 
and voting thereat, assent thereto. 
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Sec. 70. (Sec. 40.) PowER TO BORROW MONEY AND 
ISSUE BONDS. Such corporation /as the power to boi 
TOW Wo08nHey on credit of the corporation, and may 
execute bonds or promissory notes therefor, and, te 
secure the payment thereof, may pledge the property 
and income of such company; provided, that the 
amount of the indebtedness or liability of such com- 
pany, exclusive of its indebtedness secured by mort- 
gage of its property, shall not, at any one time, ex- 
ceed two-thirds of the amount of its capital stock, 
nor the amount to be specified in certificate herein 
before provided for. That such corporation is au- 
thorized to issue bonds in lieu and in payment of any 
bonds of such company or bonds issued and disposed 
of for the construction of its line of road, outstand- 
ing bearing such rate of interest as may be agreed 
upon. That in case the articles of association so 
provide, the corporation may admit into the board of 
directors as members thereof, one or more persons to 
be chosen by the bondholders, nnder such regula- 
tions as may be agreed wpon between the trustees of 
the bondholders and such corporation. 

See. 71. MORTGAGES TO SECURE BONDS ISSUED FOR 
CONSTRUCTION—INTERES1. The several railroad com- 
panies of this State shall have the power, and are 
hereby authorized, fe mortgage or execute deeds of 
frust of the whole or Litt part of lhe iT prope rly aud 


franchises, to secure MONEY borrowed by them Sor the 


construction and equipment of their roads and may 
issue their corporate bonds, in sums not less than 
five- hundred dollars, secured by said mortgages or 
deeds of trust, payable to bearer, or otherwise, and, 
if payable to bearer, negotiable by delivery, bearing 
interest at the rate not to exceed 10 per cent,. per 
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tion of passengers and freight on their road, such 
reasonable rate as may be from time to time fired by 
said corporation or prescribed by law. 

Norre.—Section 64 relates only to elevator charges, 
and is omitted. 

Sections 65, 66, 67, and 68, relate only to the con- 
solidation of railroad companies, and are omitted. 

Sec. 69. (See. 39.) Aid by railroad company in 
construction of connecting roads. Any railroad cor- 
poration heretofore or hereafter incorporated, 
whether under the provisions of this title or by 
special charter, may at any time, and by means of 
subscription to the capital of any other corporation, 
or otherwise, aid such corporation in the construc- 
tion of its railroad, for the purpose of forming a 
cornection of said last mentioned road with the road 
owned by the corporation furnishing said aid; or 
any railroad corporation may lease or purchase any 
part or all of any railroad constructed by any other 
corporation whose lines of road are continuous or con- 
nected with its own, upon such terms and conditions 
as may be agreed on; or any two or more railroad 
corporations whose lines are so connected enter into 
any arrangement for their common benefit, consistent 
with and calculated to promote the objects for which 
they were created; provided, that no such aid shall 
be furnished, nor any purchase, lease or arrangement 
perfected, until a meeting of the stockholders of each 
of said corporations has been called by the directors 
thereof, at such time and place, and in such manner 
as they shall designate and the stockholders of at 
least two-thirds of the stock of such corporation 
represented at such meeting in person or by proxy, 
and voting thereat, assent thereto. 
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Sec. 70. (Sec. 40.) PoWER TO BORROW MONEY AND 
ISSUE BONDs. Such corporation /as the power to bor 
row money on credit of the corporation, and may 
execute bonds or promissory notes therefor, and, to 
secure the payment thereof, may pledge the property 
and income of such company; provided, that the 
amount of the indebtedness or liability of such com- 
pany, exclusive of its indebtedness secured by mort- 
gage of its property, shall not, at any one time, ex- 
ceed two-thirds of the amount of its capital stock, 
nor the amount to be specified in certificate herein- 
before provided for. That such corporation is au- 
thorized to issue bonds in lieu and in payment of any 
bonds of such company or bonds issued and disposed 
of for the construction of its line of road, outstand- 
ing bearing such rate of interest as may be agreed 
upon. That in case the articles of association so 
provide, the corporation may admit into the board of 
directors as members thereof, one or more persons to 
be chosen by the bondholders, nnder such regula- 
tions as may be agreed wpen between the trustees of 
the bondholders and such corporation. 

Sec. 71. MORTGAGES TO SECURE BONDS ISSUED FOR 
CONSTRUCTION—INTEREST. The several railroadcom- 
panies of this State shall have the power, and are 
hereby authorized, fo mortgage or execute deeds of 
trust of the whole or any part of their property and 


Sranchises, to secure money borrowed by them for the 


construction and equipment of their roads and may 
issue their corporate bonds, in sums not less than 
five- hundred dollars, secured by said mortgages or 
deeds of trust, payable to bearer, or otherwise, and, 
if payable to bearer, negotiable by delivery, bearing 
interest at the rate not to exceed 10 per cent,. per 
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annum, and convertible into stock or not as may be 
deemed expedient, and may sell them at such rates 
or prices as they deem proper; and if said bonds 
shall be sold below their nominal or par value, they 
shall be valid and binding on the company, and no 
plea of usury shall be put in or allowed by said com- 
panies in any suit or proceeding upon the same. 

Sec. 72. Railroad mortgages may include after- 
acquired properly. Said mortgages or deeds of trust 
may, by their terms, include and cover, not only the 
property of the companies making them at the time 
of their date, but property, both real and personal, 
which may tuereafter be acquired by them, and shall 
be as valid and effectual for that purpose as if the 
property were in possession at the time of the execu- 
tion thereof. 

Sec. 73. Record of railroad mortgages, rolling stock, 
etc., deemed part of realty. Said mortgages or deeds 
of trust shall be recorded in the office of the register 
of deeds of each county through which the road 
mortgaged or deeded may run, or wherever it may 
hold lands, and shall be notice to all the world of 
the rights of all parties under the same ; and for this 
purpose, and to secure the right of mortagees or 
parties interested under the deeds of trust so ex- 
executed and recorded, the rolling stock and per- 
sonal property of the company properly belonging 
to the road and appertaining thereto shall be deemed 
a part of the road, and said mortgages and deeds so 
recorded, shall have the same effect both as to notice 
and otherwise, as to the personal as to the real estate 
covered by them. 7 

Sec. 74. Record of railroad mortgages in Secretary 
of State's office. ‘That whenever any deed of trust, 


mortgage or incumbrance shall be made by any rail- 
road company, of or upon their road, lands or prop- 
erty situated in more than one county, it shall be 
lawful to have the same recorded in the office of the 
Secretary of State, in a book provided for that pur- 
pose ; and all records heretofore or hereafter so made 
shall have the same effect as if recorded in the proper 
county where such lands or property may be situated, 
or such road located or constructed. 

Sec. 75. Issue of preferred and special stock and 
income certificates by railroad company. Any rail- 
road corporation now existing, or hereafter created or 
or organized, by or underany law of this State, general 
or special, shall have the power to create, issue and 
dispose of special stock, preferred stock and income 
certificates, to such amounts, in such form, and for 
such :purposes as may be determined upon by the 
board of directors of such corporation, with the as- 
sent thereto of the holders of at least two-thirds in 
amount of the common capital stock then outstand- 
ing of such corporation ; provided, however, that no 
increase of any special or preferred stock, or of any 
income certificates, issued pursuant to this act, shall 
at any time be made without the assent thereto of the 
holders of two-thirds in amount of the special stock, 
preferred stocks or of the income certificates, to be 
affected by such issue, as the same may be. 

Sec. 76. Holders of such stock, certificates, bonds, 
etc., may vole for directors, when. Any such corpo- 

‘ation shall have the power, in such manner, under 
such regulations, and to such extent as may be pre- 
scribed, by its board of directors, and assented to by 
the holders of at least two-thirds in amount of the 
common capital stock then outstanding of such cor- 
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poration. to confer upon the holders of its bonds or 
other obligations, issued to evidence or secure its in- 
debtedness, or upon the holders of any particular 
class of such bonds or obligations, or upon the hold- 
ers of its special stock, or of its preferred stock, or 
of its income certificates, or of any particular class 
thereof, or upon all or any of them, the right to vote 
for directors of such corporation, and also the right 
to choose from among the stockholders (whether 
special, preferred or common), or from among the 
holders of the bonds or income certificates of such 
corporation, one or more members of its board of 
directors. 

Sec. 77. Agreements between railroad company and 
holders of preferred stock, bonds, etc., as to control 
of property. Any railroad corporation now existing, 
or hereafter created or organized by or under any 
law of this State, general or special, shall have the 
power to make and enter into any agreement with 
the holders of its bonds or other obligations issued 
to evidence, or secure its indebtedness, or with the 
holders of any particular class of such bonds or obli- 
gations, or with the holders of its special stock, or 
of its preferred stock, or of its income certificates, 
or with any particular class or portion thereof, in 
relation to the sale, lease or control of the property 
and franchises of such corporation, which shall re- 
ceive the assent thereto of the holders of two-thirds 
in amount of each class of special, preferred and 
common stock, and income certificates then out- 
standing of such corporation, at a meeting of the 
holders of such stocks and income certificates called 
for that purpose in the same manner and form as 
other meetings of the stock holders of such corpora- 
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tions are called: Provided, however, that a certifi- 
cate of such assent, under the seal of the corpora- 
tion, together with a certified copy of the agreement 
so essented to, shall be filed in the office of the Secre- 
tary of State of this State, within thirty days after 
the meeting of holders of said stocks and income cer- 
ficates, at which such essent is given; and provided, 
further, that a copy of such agreement shall be 
printed npon or attached to the class of bonds or 
other obligations, or upon or to the special stock, 
preferred stock,or income certificates, with the hold- 
ers of which such agreement shall have been made, 
and shall also be printed upon or attached to the 
certificates of common stock of-:such corporation. 

Sec. 78. (Sec. 41.) Opening stock-subscription books 
—commencement of work. The corporators named in 
the articles hereinbefore provided for are authorized 
at their first annual meeting, or at such other time 
as they may deem best, before such annual meeting, 
to be designated by them, to open books for subserip- 
tion to the capital stock of said corporation, under 
such regulations as they shall prescribe ; and when, 
after the opening of books tor the subscription of 
stock, sufficient stock is subscribed to justify the in- 
corporators or directors to commence such canal, line, 
railroad or improvement,‘and the first instalments 
upon such stock are paid in, said corporation may 
commence work thereon, and they shall thereby be- 
come invested with all the rights, privileges and 
franchises conferred by this title. 

Sec. 79 (Sec. 42). Capital stock, how increased. 
Whenever any corporation created and incorporated 
under the provisions of this title, or adopting its 
provisions as hereinbefore provided, shall, in the 
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opinion of the directors thereof, require an increased 
amount of capital stock, or other modification of 
their articles of association, not inconsistent with 
the provisions of this title, they shall, if authorized 
by the holders of a majority of the stock, file in the 
office of the Secretary of State new articles, setting 
forth the modifications of their said articles of as- 
sociation proposed, and the amount of such desired 
increase of stock, if any, which said new articles 
shall be duly recorded and a reference made to the 
same onthe margin of the record of the original 
certificate or articles; and thereafter such corpora- 
tion shall be entitled to have such increased capital 
as is fixed by said new articles, or such other modi- 
fication of the original articles of association as shall 
be therein specified. 


Notre.—Section 80 relates only to the annual re- 
port of railroad companies, and is omitted. 

Section 81 relates to penalties for diversion of cor- 
porate property, and is omitted. 


In the Supreme Court of the United States, 


ew 


MINNEAPOLIS EASTERN RATi-> 
WAY COMPANY 


_ No. 1113. 


STATE OF MINNESOTA, ez rel. | 
BoarRpD oF R. W. Commissioners 


OF MINNESOTA. 


During the argument of Mr. Norris, Mr. Justice 
MILLER made an observation to the effect that rail- 
way companies in asking for a return upon capital 
were also asking for a guaranty such as no other 
business expected. The learned justice observed that 
a hotel-Keeper might find himself unable to earn 
money enough to pay interest on the cost of his 
hotel, and that no one would think that a sufficient 
reason for an exorbitant charge to his guests. 

In reply to this observation: The justice is mis- 
taken in supposing that any such guaranty is asked. 
We readily admit that we must take our business 
chance, and that in that respect we are precisely like 
the hotel-kKeeper. 7 

Our business chance is that we may have enough 
car loads of freight to move at a reasonable price, to 


enable us to earn money enough to pay our interest. 
His business chance is that he may have guests 
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enough at a reasonable price, to enable him to 
earn money enough to pay his interert. 

So far the situation is the same with each. 

Now note the difference : 

The State of Minnesota steps in, and by substitut- 
ing a rate so low as to be unreasonable, destroys our 
business chance. We have freight enough to move; 
our anticipations in that respect are -realized; our 
business judgment in determining upon the invest- 
ment is fully vindicated. But what we could not 
have anticipated, and did not reckon upon, has hap. 
pened. The State has made our rate so low, that we 

.- cannot earn enough to pay our interest. 

It has destroyed our business chance, not by taking 
awav the freight we want to carry, but by fixing 
an unreasonable price for the carriage. 

In case of the supposed hotel-Keeper, the State 
leaves his business chance unaffected. 

His case would be like ours if, while his rate for 
hoard was less than at the boarding house, and liv- 
ing with him cheaper than could be obtained in any 
other way, the State should reduce his prices one- 
third, by reason of such reduction, his ability to pay 
interest on the cost should be destroyed. 

Then his business chance would be destroyed, by 
reducing, not the number of his guests, but the price 
they should pay for the use of his property. 


JAMES H. HOWE, 
W. # NORRIS, 
Alt ys for PU fh in Error. 
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THE MINNEAPOLIS EASTERN RAILWAY COMPANY, 


Plaintiff in Error, 


vs 


THE STATE OF MINNESOTA, ex revc.. THE RAILROAD 
& WAREHOUSE COMMISSION OF THE STATE 
OF MINNESOTA, Defendant in Error 


BRIEF OF THE DEFENDANT IN ERROR. 


MOSES E. CLAPP, 
H. W. CHILDS, 


Attorneys for Defendant in Error. 
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Supreme Court of the United States, 


THE MINNEAPOLIS FASTERN KAILWAY COMPANY, 
Plaintiff in Error. 


Vs. 


THE STATE OF MINNESOTA, EX REL., THE RAILROAD 
AND WAREHOUSE COMMISSION OF THE STATE OF 
MINNESOTA, Defendant in Error. 


Brief of Defendant in Error. 


In 1887, the Legislature of Minnesota, passed an act known as 
Chapter ten (10) of the General Laws of 1887. This act provided 
for the creation of a Board of Railroad and Warehouse Commis- 
sioners. It further provided that such Board should in certain 
cases make orders or recommendations respecting the method in 
which certain railroad companies should deal with the public; the 
subject matters in such orders were, in effect, although not in 
terms, divided into three divisions: First, the subject of tariff 
rates; second, discriminations and acts which resulted in any in- 
jury to persons or communities; third, matters relating to the 
convenience and safety of the traveling public. 

Provisions were made for enforcing the orders or recommenda- 
tion of the Board by appropriate legal proceedings. In the sec- 
ond and third class of cases the order or recommendation of the 
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Board was made prima facie evidence in such legal proceedings 
and need not be further considered. 
In the first class, namely, orders and recommendations fixing 


schedules of rates, it was contended that such order or recom- 


mendation was final and conclusive. 
Those portions of the act material to the consideration of the 


case at bar are found in subdivisions C, D, Fk, k, and G, section 


eight (8), and are as follows: 
“(c) And when any common carrier shall have established and 


published its classifications, rates, fares and charges in compliance 


with the provisions of this section, it shall be unlawful for such 


common carrier to charge, demand, cellect or receive from any 


person or persons a greater or less compensation for the trans- 


portation of passengers or property or for any service in con- 


nection therewith, than is specified in such published schedule 


of classifications, rates, fares and charges as may atthe time bein 


force. 
(7) Every common carrier, subject to the provisions of this 


act, shall file with the commission hereafter provided for in: sec- 


tion ten (10) of thisact, copies of its schedules of classitications, 


rates, fares, and charges which have been established and published 


in compliance with the requirements of this section, and shall 


promptly notify said commission of all changes proposed to be 


made inthe same. Every (such) common carrier shall also file 


with said commission copies of ail contracts, agreements or 


arrangements with other common carriers in relation to any traffic 
affected by the provisions of this act, to which contracts, agree- 


ments, or arrangements it may be a party. And in cases where 
passengers or freight pass over lines or routes operated by more v 
than one common carrier, and the several common Carriers oper- 
ating such lines or routes, establish joint schedules of rates or 
fares, or charges, or classifications for such lines or routes, copies 
of such joint schedules shall also, in like manner be filed with 
said commission. Such joint schedules of rates, fares, charges 
and classifications, for such lines, so filed as aforesaid, shall also 
be made public by such common carriers in the same manner as 
hereinbefore provided for the publication of tariffs upon its own ie 
lines. | 

(e) That in case the commission shall at any time find that any 
part of the tariff of rates, fares, charges, or classifications so filed 
and published as hereinbefore provided, are in any respect un- 
equal or unreasonable, it shall have the power and is hereby 
authorized and directed to compel any common carrier to change 


the same and adopt such rate, fare, charge or classification as said 
commission shall declare to be equal and reasonable. To which 
end the commission shall, in writing, inform such common car- 
rier in what respect such tariff of rates, fares, charges or classifi- 
cations are unequal and unreasonable, and shall recommend what 
taritfs shall be substituted therefor. 

(f) In case such common carrier shall neglect or refuse for 
ten (10) days after such notice to substitute such tariff of rates, 
fares, charges or classifications, or to adopt the same as recom- 
mended by the commission, it shall be the duty of said commis- 
sion to immediately publish such tariff cf rates, fares, charges or 
classifications as they had declared to be equal and reasonable, 
and cause the same to be posted at all the regular stations on the 
line of such common carrier in this state, and thereafter it shall 
be unlawful for such common carrier to charge or maintain a 
higher or lower rate, fare, charge or classification than that so 
fixed and published by said commission. 

(7) If any common carrier, subject to the provisions of this 
act, shall neglect or refuse to publish or file its schedule of clas- 
sifications, rates, fares or charges, or any part thereof, as provided 
in this section, or if any common carrier shall refuse or neglect 
to carry out such recommendation made and published by such 
commission, such common carrier shall be subject to a writ of 
mandamus, to be issued by any judge of the Supreme Court, or 
of any of the District Courts of this state, upon application of the 
Commission, to compel compliance with the requirements of this 
section and with the recommendation of the Commission; and 
failure to comply with the requirements of said writ of manda- 
mus shall be punishable as and for contempt; and the said Com- 
mission, as complainants, may also apply to any such judge for a 
writ of injunction against such common carrier from receiving or 
transporting property or passengers within this state, until such 
common carrier shall have complied with the requirements of 
this section and the recommendation of said Commission; and 
for any wilful violation or failure to comply with such require- 
ments or such recommendation of said Commission, the Court 
may award such costs, including counsel fees, by way of penalty, 
on the return of said writs and after due deliberation thereon, as 
may be just.” 

The plaintiff in error was the owner of a short line of road at 
the city of Minneapolis, Minnesota, engaged at all the times 
herein mentioned in operating the same as a common Carrier. 
lor some time prior to the 7th day of August, 1887, the plain- 
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tiff in error had maintained a schedule of rates for switching cars 
over its lines in said city, varying from $1.25 per car, for empty 
cars, to $1.50 per car for loaded cars. On said day the Board of 
Commissioners made’ an order or recommendation of a schedule 
of rates which the plaintiff company might charge for switching 
cars by which the rate was fixed at one dollar per car whether 
empty or loaded; such order or recommendation was duly pub- 
lished, and assuming the act to be valid, went into etfect. The 
company refusing to comply therewith, an alternative writ of 
mandamus was issued by the Supreme Court. 

Plaintiff in error by its return claimed that it was incorporated 
in 1878; that it had constructed three and one-half miles of road 
at a total cost, including equipment, of $253,148.00; that thirty 
thousand dollars of stock had been issued, and it had issued one 
hundred and fifty thodsand dollars of seven per cent. bonds and 
had borrowed ninety thousand dollars from other sources; that 
it had confined its business to switching cars between the tracks 
of other railroads and the warehouses situated on its own lines. 

That until September, 1882, it only charged one dollar per car 
(the rate fixed by the commission) since which time it has 
charged $1.50 per car, which it claimed to be a fair and reason- 
able rate. | : 

That down to June 3oth, 1887, its earnings were less than the 
interest on its bonds and its operating expenses combined by 
$21,223.76. That the earnings in excess of operating expenses 
were applied to the payment of the unsecured indebtedness. 
That on November 30th, 1888, there remained of the unsecured 
indebtedness $2,211.02 and the unpaid interest on its bonds 
amounted to $105,000.00. 

lor the year ending June 30, i888, the company received for 
switching cars at the then existing rate $40;908, and its operating 
expenses were $22,583.78, leaving a residue of $18,324.22, or a tri- 
fle over seven per cent. upon the alleged cost. Assuming the 
traffic to remain the same and no decrease in operating expenses, 
the earnings for the ensuing year at the rate fixed by the commis- 
sion would be $27,272.00, or a surplus of $4,688.22 after paying 
expenses, or a trifle less than two per cent.’ ° 

Upon filing of the return, motion was made for a permptory 
writ, which was granted. 


State vs. Minneapolis Eastern R’y Co., go Minn, 156. 


We have already in our brief, submitted simultaneously with 
this, in the case of the Chicago, Milwaukee and St. Paul Railway 
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Company, plaintiff in error, vs. the State of Minnesota ex rel., the 
Railroad and Warehouse Commission of the State of Minnesota, 
defendant in error, reviewed the decisions of this court upon the 
general subject of the right of the legislature to regulate rates. 
That question, in its general sense, being the only question in- 
volved in that case, and we do not consider it necessary to again 
review the authorities with reference to that subject and shall only 
refer to them so far as they bear upon the particular question in- 
volved in the case at bar. In fact, counsel for the plaintiff in 
error, in the case at bar, practically concedes the correctness of 
the proposition, that, in the absence of a contract, limiting the 
power of the legislature, the legislature has authority to regulate 
fares to be charged for the transportation of passengers and 
freight by a common carrier. 

In the case at bar, we understand the plaintiff in error to con- 
tend that the act in question is void for the following reasons: 

That it impairs the obligation of contracts, first, in this, that a 
statute of Minnesota, under which the company was organized, 
contains a provision relative to rates which amounts to a con- 
tract; and, second, that the laws of Minnesota authorizes the com- 
pany to issue its bonds and obligation, and that to put a rate in 
effect that would prevent the company from paying the rate of 
interest contracted, would impair the obligation of the contract. 

That it isa taking of property without due process of law in 
this, first, that the law in question does not provide tor the giving 
of the notice of the contemplated action of the commission. Sec- 
ond, that the effect of the order would be to impair the earnings 
of the company to the detriment of the company and to the ad- 
vantage of the public, and would amount to a taking of property 
without compensation. 

That the rate prescribed is unreasonable. 

We shall consider in their order the several contentions thus 
urged by the plaintiff in error. 

1. THAT THE LAW, UNDER WHICH THE COMPANY 
WAS ORGANIZED, SO FAR AS IT RELATES TO RATES, 
AMOUNTED TO A CONTRACT BETWEEN THE STATE 
AND THE COMPANY. 


The constitutional and statutory provisions in existence at the 
time the company was created are as follows: “All corporations 
being common carriers, enjoying the right of way in pursuance of 
the provisions of this section, shall be bound to carry mineral, 
agricultural and other productions of manufacturers on equal and 
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reasonable terms.” Section four ( 9 ae lrticle ten (70), of the State 
Constitution. 

“That any railroad company orcorporation, organized under the ‘ 
title to which this is an amendment, may charge and receive, for 
the transportation of passengers and freight on their road such | 


reasonable rate as may be from time to time fixed by said corpo- 
ration or prescribed by law.” Section 63, Chap 34, of the General 
Statutes of 1878. 

Although this provision appears at this time asa part of the 
revision of the Minnesota Statutes of 1878, it is in fact section 
two (2) of chapter seventy-eight (78) of the general laws of 1869. 
In 1871, a statute was passed, being chapter twenty-four (24) of 
the general laws of 1871, fixing a maximum rate which the va- 
rious railroad companies operating within the limits of Minnesota, 
might charge. We thinkthe act of 1871 clearly repealed the act 
of 1869. The act of 1874 was repealed by chapter 26 of the general 
laws of 1874, and of course, this did not revive chapter 78 of the 
laws of 1869. Chapter 20 of the laws of 1874 was subsequently re- 
pealed by chapter 103 of the general laws of 1875. Chapter 103 
of the general laws of 1875 contained the followiug provision: Sec- 
tions. ‘No railroad company shall charge, demand or receive from 
any person, Company or corporation, an unreasonable price for 


the transportation of persons or property, or for the handling 
or storing of any freight, or for the use of its cars, or for any pri- 
vilege or service atforded by it in the transaction ot its business 
as a railroad corporation.” 

It will be seen that this is practically a repetition of the con- 
stitutional provision above referred to. 

The law of 1871, which prescribes a maximum rate, was chal- 
lenged by some of the companies, but was sustained by the Su- 
preme Court of Minnesota in Blake rs. Winona & St. Peter R. ’ 
('o., 19, Minn., 418. The company in that case sought to avoid 
the force of the law upon the theory that it was protected by a 
contract and while perhaps it is not material to this discussion, it 
is proper to say that the court did not hold that the company was 
protected by a contract, but, on the other hand, decided that it | 
Was unnecessary to consider whether its charter and its accept- 


F Beet 


A 


ance thereof amounted to a special contract. Upon the case be- 
ing brought to this court, the validity of the act was again sus- 
tained. 
Winona & St. Peter Ratlroad Co. vs. Blake, gg U.S. 180. 
While the provision of the act of 1869 is found in the revision 
of the statutes of I878, we insist that it is improperly there, hav- 
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ing been repealed by the law of 1871, above referred to, and the 
only sanction for claiming that it was in force in 1878, is an act of 
the legislature of 1879, providing that the “edition of the general 
statutes and other public laws in force at the close of the legisia- 
tive session of 1878 prepared by George hb. Young shall be com- 
petent evidence of the several acts and resolutions therein con- 
tained in all the courts of this state without further proof ot 
authentication,’ this being the edition of the general statutes 
herein cited as the revision of 1878. This clearly only makes the 
edition evidence so tar as it contains the statutes and public laws 
in force at the close of the session o: 1878. and clearly does 
not amount to a re-enactment of the law of I8609. Slate rs. 
Smith, 35 Minn., 257. The law in torce, then, at the time the com- 
pany was organized, was the act of 1875, which prohibited the 
company from demanding or receiving an unreasonable price. 

While we think it very plain that the law of 1875, and not that 
of 1869 was in force when the company was organized, we do not 
think there is anything in either law which limits the power of 
the state to regulate the rates of charge. 

Inthe case of the Il 7vona & St. Peter R. Co. vs. Blake, its charter 
contained the provision that the company should be bound to 
carry freight and passengers upon reasonable terms, and_ this 
Court held that it was subject to the law of 1871, which fixed the 
maximum rate; and, in commenting upon the statutory provision 
“that the company shall be bound to carry freights and passen- 
gers upon reasonable terms and the constitutional provision 
“that all corporations being common carricrs shall be bound to 
carry minerals, agricultural and other productions of manufactur- 
ers on equal and reasonable terms, say that these provisions add 
nothing and take nothing from the grant as contained in the orig- 
inal charter. 

The most that could be claimed, either under the statute of 
1869, or that of 1875, is that the company cannot charge and re- 
ceive more than reasonable ratcs for the transportation of persons 
and property. 

Now, what is a reasonable rate? It might be said that a rea- 
sonable rate is a lawful or declared legal rate. In the absence of 
any legislative declaration upon the subject, courts may be called 
upon to determine what is a reasonable rate, but it being particu- 
larly the province of the legislature to do so, the declaration of 
that body is conclusive upon both parties and courts. Thus in 
Munn vs. Illinois, 94 U.S. 113, the court say: 

“It is insisted, however, that the owner of property is entitled 
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to a reasonable compensation for its use, even though it be clothed 
with a public interest, and that what is reasonable is a_ judicial 
and not a legislative question. 

“As has already been shown, the practice has been otherwise. 
In countries where the common law prevails, it has been cus- 
tomary from time immemorial for the legislature to declare what 
shall be a reasonable compensation under such circumstances, or, 
perhaps more properly speaking, to fix amaximum beyond which 
any charge would be unreasonable. Undoubtedly, in mere pri- 
vate contracts, relating to matters in which the public has no 
interest, what is reasonable must be ascertained judicially. But 
this is because the legislature has no control over such a contract. 
So, too, in matters which do affect the public interest, and as to 
which legislative control may be exercised, if there are no statu- 
tory regulations upon the subject the courts must determine what 
is reasonable. The controlling fact is the power to regulate at 
all. If that exists, the right to establish the maximum of charge, 
as one of the means of regulation, is implied. In fact, the com- 
mon law rule, which requires the charge to be reasonable, is itself 
a regulation as to price. Without it the owner could make his 
rates at will, and compel the public to yield to his terms, or fore- 
go the use. 

“But a mere common law regulation of trade or business may 
be changed by statute. A person has no property, no vested in- 
terest, in any rule of the common law. That is only one of the 
forms of municipal law, and is no more sacred than any other. 
Rights of property which have been created by the common law 
cannot be taken away without due process; but the law itself, 
as a rule of conduct, may be changed at the will, or even at the 
whim, of the legislature, unless prevented by constitutional limi- 
tations. Indeed, the great office of statutes is to remedy defects 
in the common law as they are developed, and to adapt it to the 
changes of time and circumstances. To limit the rate of charge 
for services rendered in a public employment, or for the use of 
property in which the public has an interest, is only changing a 
regulation which existed before. It established no new principle 
in the law but only gives a new effect to an old one. 

We know that this is a power which may be abused; but that’ 
is no argument against its existence. )‘For protection against 
abuses by legislatures the people must resort to the polls, not to 
the Courts.” 

In Pethk vs. Chicago, etc. Ry. Co., Ld. 164, the Court, speaking 
of this particular question say: “Where property has been cloth- 
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ed with a public interest, the legislature may fix a limit to that 
which shallin law be reasonable for its use. This limit binds the 
Courts as well as the people. If it has been improperly fixed, 
the legislature, not the Courts, must be appealed to for a change. 

In Chicago, ete. R. R. Co. rs. Ackley, Id., 179, the legislature 
had fixed a maximum rate. In an action to recover for the trans- 
portation of freight, the Court say: “But for goods actually car- 
ried, the limit of the recovery is that prescribed by the statute.” 

Numerous decisions of State Courts might be cited to support 
this proposition, but we believe the so-called “Granger cases” 
fully establish the rule that where a rate is fixed by the legisla- 
ture, such rate is of itself, and because of having been made the 
lawful rate, a reasonable rate. Again, even though the charter 
gave the company the right to fix reasonable rates this would not 
of itself place a limitation upon the power of the legislature to 
fix rates, first, because the intention of the legislature to place it- 
self under a contract, a charter limitation, must be supported by 
stronger proof than the use of such terms; and secondly, and for 
a reason more pertinent to the present discussion, the rates fixed 
by the legislature, being by force of legislative declaration lawful 
and reasonable, such act in no way conflicts with any right that 
could be claimed under such a charter. 

This Court has held that a right conferred upon the board of 
directors to fix such rates as thev might determine, is no limita- 


tion upon the power of the legislature to prescribe a maximum 


rate. 


Ruggles vs. Mlinois, 108 U.S... 


from an examination of that case it appears that in 184g, the 
legislature enacted a law containing the tollowing provision: 

“1o. Toregulate the time and manner in which passengers and 
property shall be transported, and the tolls and compensation to 
be paid therefor; but such compensation for any passenger and 
his ordinary baggage shall not exceed three cents a mile, unless 
by special act of the legislature, and shall be subject to alteration 
as hereinafter provided, 

“ *32, The legislature may, when any such railroad shall be 
opened for use, from time to time, alter or reduce the rates of toll, 
fare, freight, or other profits upon such road; but the same shall 
not, without the consent of the corporation, be so reduced as to 
produce with said profits less than fifteen per cent. per annum on 
the capital actually paid in; nor, unless on an examination of the 
amounts received and expended, to be made by the Secretary of 
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State. he shall ascertain that the net tncome derived by the 


company from all sources for the year then last passed sial! have 


exceeded an annual income of fifteen per cent. upon the capital 
of the corporation actually paid in.” 

In 1851, an act was passed incorporating the Central Military 
Track Railroad Company, subject to the provisions of the act of 
1849, just quoted. In 1852 another act was passed, section six 
(6) of which reads as follows: 

‘6. The said company shall have power to make, ordain, 
and establish all such by-laws, rules and regulations as may be 
deemed expedient and necessary to fulfill the purpose and carry 
into etlect the provisions of this act, and for the well ordering, 
regulating, and securing the affairs, business and interest of the 
company: /vovided, That the same be not repugnant to the Con- 
stitution and laws of the United States or of this state, or repug- 
nant to this act. The Board of Directors shall have power to es- 
tablish such rates of toll for the Conveyance Ot persons or prop- 
erty upon the same, as they shall from time to time by their by- 
laws determine, and to levy and collect the same tor the use of 
the said company. [he transpertation of persons and property, 
the width of track, and all other matters and things respect- 
ng the use of said road, shall be in conformity to such rules and 
reculations as the said board of directors shall from time to time 
determine.” | 

The Courtfsay: “It is contended on the part of the company 
that this amending act repeals clause 10 of section 21 as well as 
section 32 of the general railroad law, so far as they are applica: 
ble to the Central Military Tract Company, and that under sec- 
tion 6 of the amending act the directors have absolute control of 
rates of fare and freig iree ot legislative interference. We 
deem it unnecessary to determine the question of repeal, because 
on full consideration we are satisfied that section 6 does not have 
the effect that is claimed for it. 

“Grants of immunity from legitimate governmental control are 
never to be presumed. On the contrary the presumptions are 
all the other way, and unless an exemption is clearly established 
the legislature is free to act on all subjects within its general 
jurisdiction as the public interests may Seem to require. As was 
said by Chicf Justice Taney, speaking for the Court, in Charles 
River Bridge vs. Warren Bridge, 11 Pet. 420, 547; “It can never 
be assumed that the government intended to diminish its power 
of accomplishing the end for which it was created.’ This ts an 


elementary principle. 
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“In Chicago, burlington & Quincy Ratlroad Company vs. lowa, 94 
ld. 155; Petkh vs. Chicago & Northwestern Ratlway Company, og Ta. 
16g, and linona & St. Peter Railroad Company os. blake, 94 ld. r8o, 
it was determined that ‘a State may limit the amount of charges 
by railroad companies for fares and freights, unless restrained by 
some contract inthe charter.’ The right to a reversal of the 
present judgment rests on the question whether this company 
has any such restraining contract, and that depends on the etfect 
to be given the amending section 6. 

“The company by its original charter was authorized to trans- 
port passengers and property and to receive compensation there 
for. This, if there had been nothing more, would, under the rule 
stated in J/unn vs. Hlinots, gg U. S. 773, and the several railroad 
cases decided at the same time, require the company to carry at 
reasonable rates, and leave the legislature at liberty to fix the 
maximum of what would be reasonable. So thit, laying aside 
the limitations of the old charter, the question here is whether 
the ainending section relied on has the effect of taking away from 
the state this power of legislative regulation.” 

After repeating the language of section 6, the Court adds: 

“Clearly under this authority no by-law can be established by 
the directors that does not conform to the laws of the state, and 
this, whether the: laws were in force when the amended charter 


was granted or came into operation afterwards.” . . . 


When. therefore. in a section of the charter which expressly de- 


clares that no by-law shall be made that is in conflict with the 


laws of the state, we find that the rates of charge to be levied and 
collected for the conveyance of persons and property are to be 
regulated by by-laws, the conclusion is irresistable that only such 
charges can be collected as are allowed by the laws of the state. 
This implies that, in the absence of direct legislation on the sub- 
ject, the power of the directors over the rates is subject only to 
the common law limitation of reasonableness, for in the absence 
of a statute, or other appropriate indication of the legislative will, 
the common law forms part of the law of the state to which the 
corporate by-laws must conform. but, since in the absence of 
some restraining contract, the state may establish a maximum of 
rates to be charged by railroad companies for the transportation 
of persons and property, it follows that when a maximum is so 
established the rates fixed by the directors must conform to its 
requirements, otherwise the by-laws will be repugnant to the 
laws. ° . . . As their by-laws must conform to 
the laws of the state, so must their rates. If the state had not 


12 


the legislative power to regulate the charges of carriers for hire’ 
the case would be different. But that question had been settled, 
and the amended charter which this company secured from the 
legislature must be construed in the light of that established 
power.” 

Neither the act of the Minnesota legislature of 1869, nor that 
of 1875, would, therefore, limit the power of the legislature to fix 
rates, for the act under which the company incorporated must be 
construed in the light of the existing power of the legislature to 


prescribe a reasonable rate by prescribing a maximum rate. 
In Ratlioad Commission Cases, 116 U. S., 307, page of opinion 
330, the Court say: “Ihe power to charge being coupled with 


the condition that shall be reasonable, the state is left free to act 
un the subject of reasonableness within the limits. of its general 
authority as circumstances may require. The right to fix reason- 
able charges has been granted, but the power to declare what 
shall be deemed reasonable has not been surrendered. If there 
had been any intention of surrendering this power, it would have 
been easy to say so. Not having said so, the conclusive presump- 
tion is there was no such intention.” 


(2) THAT THE COMPANY WAS AUTHORIZED BY THE 
LAW IN FORCE AT THE TIME OF ITS INCORPORATION 
TO ISSUE ITS BONDS AND CONTRACT FOR A RATE OF 
INTEREST. THAT THE OPERATION OF THE ACT IN 
QUESTION WOULD BE TO IMPAIR ITS ABILITY TO PAY 
THE RATE CONTRACTED, AND THUS IMPAIR THE OB- 
LIGATION OF CONTRACT. 


Numerous authorities are cited to support this claim, but 
counsel fail to distinguish between an = act which impairs 
the obligation of a contract, and the exercise of a reserved 
right existing at the time the contract was entered into, 
which might be exercised at any time, and which in law must be 
said to have been in contemplation by the parties to the contract. 

A special contract, in the absence of a reserve power, Is a con- 
tract which cannot be impaired, but a charter taken subject to 
existing and continuing reserved power is not a contract as against 
the exercise of such reserved power. As was said by this Court 
in Ruggles vs. /linois, supra, speaking of the amended charter un- 
der consideration, it must be construed in the light of the estab- 


lished power of the legislature. ‘Thus, if one purchase municipal 


bonds, an act of the legislature taking away the power of taxation 
to meet such bonds would be void, as impairing the obligation of 
the municipality, because such contract was not entered into in 
contemplation of an existing right to withdraw the existing power 
of taxation, or the possible exercise of such right; but if one pur- 
chase the bonds issued by a common carrier which is not pro- 
tected by its charter against legislative regulation of rates, a sub 
sequent act of the legislature, even if it impair the revenues of 


the company to an extent that it cannot pay the rate contracted 


for does not impair the obligation of a contract, because the con- 
tract was entered into in contemplation of such reserved powell 
and its possible exercise. 

The several authorities cited by plaintiff in error upon this 
point, simply apply to cases where the subsequent legislation did 
not rest upon any reserved power, and are not applicable to the 
case at bar. Instead of reviewing them we shall rest upon an ex- 
amination of some decisions of this Court which clearly support 
the principle we contend for. 

The right of a creditor could be no more sacred than those of 
the persons who originally invested their means in the building 
of the road, and if the laiter could not claim the protection of a 
contract, surely the former could not, vet this Court in J/anun vs 
{/linois, discussing this particular subject, announced the rule in 


unmistakable terms. 


“It matters not in this case that these pilaintitfs in error had 
built their warehouses and established their business before the 
regulations complained of were adopted. What they did was 


trom the beginning subject to the power of the body politic to re- 
quire them to conform to such regulations as might be established 
by the proper authorities for the common good. They entered 
upon their business and provided themselves with the means to 
carry it on subject to this condition. If they did not wish to sub. 
mit themselves to such interference, thev should not have clethed 
the public with an interest in their concerns.” 

In Chicago ele. RK. R Coe. rs. lowa., Of l/ = fa. the pommel Vas 
expressly made that the company had been authorized to con- 
tract indebtedness and to enforce the law would decrease the 
revenues of the company and impair the obligation of such con 
tracts. The Court, after speaking of the legislative power to 
regulate fares, say: “Neither does it affect the case that before 
the power was exercised the company had p!edged its income as 
security for the payment of debts incurred, and had leased its 
road to a tenant that relied upon the earnings for the means of 
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paying the agreed rent. The company could not grant or pledge 


more than it had to give. After the pledge, and after the lease 


the property remained within the jurisdiction of the State, and 


continued subject to the same governmental powers that existed 
before.” 
In Petk rs. Ry. C'o., 


construction of a provision of the constitution of Wisconsin, we 


('/ mcado, ele.. ld... 164, which involved the 


quote from the opinion as emphasizing the principle contended 
for: “In Mann evs. Illnois, supra, p 113, and Chicago, Burling- 
fon & Quincy Railroad Co. vs. loira, supra, p. 155, we decided 
that the state may limit the amount of charges by railroad com- 
panies for fares and freights, unless restrained by some contract 
in the charter, even though their income may have been pledged 
as security for the payment of obligations incurred upoa the faith 
of the charter.” ; 
In Dow vs. hetdelman, 125 €. S., OSo, there was an indebtedness 
‘- bearing interest at the rate of eight per cent.; it was shown that, 
under the rate established by law, with the same traffic, the income 
would be alittle less than two per cent.; this court, however, sas- 
tained th” law. 


Other authorities, both state and tederal might be cited. but we 


think it is clearly established that when one enters into a con- 
tract subject to modification through the exercise by the state of 
a reserved power, the subsequent exercise of such power, while it 
may operate detrimentally to the interests of one or both parties 
to such contract, yet 1t cannot be said to impair the obligation 


thereot. . | 


(3) THAT THE ACT IN QUESTION AMOUNTS TO 
TAKING PROPERTY WITHOUT DUE PROCESs OF LAW. | 


We do not think it necessary to follow counsel for plaintiff in 
error in their discussion of what is meant by due process of law. 
Stress is laid upon the fact that, by the terms of the law under 
consideration, no notice was given of the contemplated action of 
the Commission. We think counsel have confounded an at- 
tempted taking of property by the state with the simple exercise 
of a legislative function in the enactment of a law. 

While the order in questicn was made by the commission, yet 
under the construction of the law placed upon it by the Supreme 
Court of Minnesota, which construction ts binding upon this 
Court, the act of establishing the rate in question, is a legislative 
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act. In fact it isupon this theory that it had to be sustained. 


The rate as fixed must be considered as fixed by the legislature 
and no notice was necessary. [lad the Legislature by express 
terms declared that the plaintiff should charge no rate above one 
dollar per car, it would not be suggested that such an act 
would be void because the company had received no notice of its 
contemplated passage. Ifa legislature may regulate rates, and 
in doing so act through the medium of a commission, a notice of 
any contemplated action by the commission would no more be re- 
quired, unless required by the terms of the act itself, than notice 


of the probable passage of the act 


(4) THAT THE OPERATION OF THE ACT WOULD 
AMOUNT TO A TAKING OF PRIVATE PROPERTY WITH- 
OUT COMPENSATION 


That this would be the etiect of anv a i il! gota iLIoOns is, 


seems to us,a sufficient answer in itself. Any regulation that, in the 


slightest degree, reduces the earnings of acoiminon carrier mustthen 


be said to amount to a taking of proper vithout c Mpcnsatt 
but this Court has affirmed the right to regulate rates when un 
restrained by special charter, and until the case at b the right 
has not been questioned. The nieht to reculate, necessarily in 
Vol, CS the right to reduce the INCOME OF t he Company 

In Ratlroad Comission Cases, 110 SS. a Fe the ( Ourt say 

“The General Statutes regulating the use of railroads in a 
State, or fixing maximum rates of charges for transportation, 
when not forbidden by charter contracts, do not necessarily de- 
prive the corporation owning or operating a railroad within the 


State of its property without due process of law, within the mean- 
ing of the Fourteenth Amendment of the Constitution of the 
United States, nor take away from the corporation the equal nore- 


tection of the laws. 


Munn vs. Mhinois, og U.S. 113, 134. 135. 
Railroad Co. vs. Richmond, 96 lS. 527. 429. 
Spring Valley Water Works vs. Schottler, 110 U.S. 347, 354. 


In Georgia Banking Co. vs. Smith, 125 U.S. 174, upon page 179, 
the court says “It has been adjudged by this court in numerous 
instances that the legislature of a state has the power to pre 
scribe the charges of a railroad company for the carriage of per- 
sons and merchandise within its limits, in the absence of any pro- 
vision in the charter of the company constituting a contract vest- 
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ing init authority over those matters, subject to the limitation 
that the carriage ts not required without reward, or upon condi- 


tions amounting to the taking of property for public use without 


just compensation, 


Stone vs. Farmers Loan and Trust Co., 116 U.S. 307, 325, 


c's. herd (man, {25 j 5. ONO, 


(5) AS TO THE REASONABLENESS OF THE RATE PRE- 
SCRIBED. 


We contend that when the legislature fixes a rate, the rate so 


fixed is by force of the legislative declaration a reasonable rate 


because a lawtul rate and the question of its reasonableness ceases 
to be the subject of judicial inguiry. ‘As was said by this court in 
Munn vs. Iliinois, yg ©. S. 173, “It is insisted, however, that the 
owner of property ts entitled to a reasonable compensation for its 


| 


use, even though it be clothed with a public interest. and that 
what is reasonable isa judicial and not a legislative question. 
“As has already been shown, the practice has been otherwise. 
In countries where the common law prevails, it has been custom- 
ary from time immemorial forthe legislature to declare what shall 
be a reasonable compensation under such circumstances, or, per- 
haps more properly speaking, to fix a maximum beyond which 
any charge made would be unreasonable.” * * We know 
that this is a power which may be abused; but that is no argu- 
ment against its existence. lor protection against abuses by 
legislatures the people must resort to the polls, not to the courts.” 
r And in Chicago, etc., R. Rk. Co. rs. lowa, ld. 755, “in the absence 
of any legislative regulation upon the subject, the courts must de- 
cide for it, as they do for private persons when controversies arise 
what is reasonable. But when the legislature steps in and pre- 
scribes a maximum of charge, it operates upon this corporation 
the same as it does upon individuals engaged in a similar busi- 
ness.” Andin Peth vs. Chicago, etc.. Ratlway Co., ld. 164, “As to- 
the claim that the courts must decide what is reasonable and not 


the legislature. This is not new to'this case. It has been fully (" 
considered in Wuun vs. /linois. Where property has been clothed 1 
with a public interest, the legislature may fix a limit to that | 
which shall in law be reasonable for its use. This limit binds the 


courts as well as the people. If it has been improperly fixed, the’ 
legislature, not the courts, must be appealed to for the change.” 
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In the case at bar it 1s claimed that the rate prescribed, assum- 


ing the trathe to be the Sane would decrease the earnings so as 


to leave a surplus over operating expenses of $4,688.22, or a trifle 
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less than two per cent. upon its alleged cost. We are asked to 
assume that the traffic will not increase and that the operating 
expenses cannot be decreased. 

It is claimed that important repairs must be made. Had re- 
pairs been made, the cost thercoi might, perhaps, have been taken 
into account if it was claimedthat the company was being required 
to operate its road ata loss. But these repairs not having been 
made this Court cannot declare a law, which it was clearly the 
constitutional right of the legislature to enact, void upon the 
supposition that within a certain time, certain repairs must be 
made, the necessity of which as well as the cost and character 
thereof being purely problematical! to be determined by those in 
control of the affairs of the company. Well might we say “the 
Court has no means if it would under any circumstances have the 
power of determining that the rate fixed 1s unreasonable.” 

This company was organized in 1879, and after the business of 
ISS8o, it was fully appraised of its fixed charges and its then vol 
ume of business, and yet until September first, 1882, it charged 
precisely the same rate as that fixed by law, namely one dollar 
per car, and it can hardly be said that the rate fixed by the State 
is confiscation by the State, when it is a rate that for three years 
was voluntarily maintained by the company. 

Counsel for plaintiff in error argues that the State is attempting 
to compel the company to transact its business ata loss. That 
this proceeding is to be followed by actions designed to forfeit 
the charter of the company. This we most distinctly disclaim. 
In the first.place, it does not appear that the rate fixed by law 
would result in the operation of the road at aloss, It is not con- 
tended that under the guise of regulation a company could be 
compelled to transact its business at a loss, and no Court would 
sustain a forfeiture based upon the refusal to operate at a loss. 
In fact, this Court has held that while rates may be prescribed, 
vet it has never held that a company could be compelled to con- 
duct its business at aloss. ©n the other hand, in the case of 
Petk vs. Chicago R. R. Co., supra and Railroad Commasston cases, 
supra, it is Clearly intimated that this could not be done, but this 
has no place in the discussion of the case at bar, as it does not 
appear in this case that the State ts attempting to compel the road 
tO Operate ata loss. 

We insist that the return does not show that to comply with 
the order would result in operating the road at a loss, but the 
most that can be said admitting the return to be true, is that the 
net income would be reduced to about two per cent. assuming 
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that the traffic was not increased, and that the company made no 


attempt to reduce its operating eXpenses. 
The suggestions of counse: upon this particular subject, there- 
rore, have ho relevancy at this time. 
We respectfully ask that the judgment appealed 
firmed. 
MOSES E. CLAPP AND H. W. CHILDS, 


Attorneys for defendant in error. 


